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Journal of International Trade and Arbitration ispeer-reviewed
journal published two times in a year.

2. Dergi'de yayimlanabilecek yazilar, UluslararaBcaret ve
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celemesi ve kitap incelemesi ile ¢evirilerdir. Yamn dili, Tarkce veya
diger Avrupa dilleridir.

This is a journal of law focusing on legal issuesneerning
international trade and arbitration law. Articlesase notes and comments,
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of papers which are written in Turkish and in otli&rropean languages
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gl iki yana yasl

Articles should be submitted as microsoft wordhégitwith doc or
docx file extensions) documents (microsoft offi@eo® higher versions).
Articles should be written according to the follagistyle guidelines:
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5. Her yazi, kaydedild@i bir CD ile ya da elektronik posta yolu ile
microsoft word formatinda editére teslim edilmealidiazinin basili ola-
rak teslimi gerekmemektedir.

Softcopy of the article either on a CD or as araeltied microsoft
word document via e-mail should be submitted toetlieor. There is no
need to submit any hardcopy of the article.

6. Yaziyla birlikte yazarin (veya yazarlarin) adinavanina, cat
tigl kuruma, acik adresine, kolay gla sa&lanabilecek telefon numarala-
rina ve elektronik posta adresleringkiin bilgiler de editdre ukdiriimaldir.

The name(s), formal position(s), institutional leffion(s) and
contact details (especially e-mail(s)) of the autklo must be clearly
included with the submission to the editor.

7. Dergi'ye gonderilen makaleler Turkce ¥mgilizce baslik ile
hemingilizce hem de Turkgézetkismi icermelidir.

Each submission should contain a Turkish (only Tarkish
authors) and an English Title, as well as structu/bstract in Turkish
(only for Turkish authors) and English.

8. Dergi'ye gonderilen makalelerde, ilgili makal&d&onuyu ta-
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the article.
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All references cited in the text should be numberedrder of
mention in the text and should be given abbreviddech in footnotes.
They should be listed in full form at the end o tarticle in an
alphabetically arranged bibliographas well.



10. Dergi'ye gonderilen makalelerin yazim bakimmdson dene-
timlerin yapilms oldugu vebasiimaya hazir olarakerildigi kabul edilir.

All submissions are regarded as ready to publiskl afready
proofread by the author himself or herself.

11. Yayin Kurulu'nda ilk dgerlendiriimesi yapilan makaleler, ano-
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mamlanmyg veya duzeltilmy yazi, Yayin Kurulu'nca, tekrar hakeme gon-
derilebilir.

Articles will initially be examined by the editdriaoard. After initial
evaluation by the editorial board, the submission be sent to an
anonymous peer reviewer, who is determined byditerial board. In case
of rejection or proposed amendments, the contrfg)tevill be informed
(generally via e-mail) in adequate detail and pdmd with a copy of the
reviewer’s report. Whenever needed or necessagyiawed and amended
submission may be sent to a second reviewer.

12. Dergi, hakemin yazari bilmemesi esagkia hakemlik)daya-
nir. Hakeme gonderilecek makalelerde de yazaridi gine iliskin bil-
gilerin gizliligi sazlanir.

All articles submitted are subject to a blind peeview. The identity
of the author(s) and reviewer(s) will not be reeeltio the other party.

13. Dergi basildiktan sonra ilgili sayinin yazararve bu sayida
hakemlik yapmy olanlara Ucretsiz olarak gonderilir.

Free copies of the published issue will be sertt bmthe author(s)
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UTTDER Hakkinda

Uluslararasi Ticaret ve Tahkim Hukuku Dergisi (UTHR), yilda
iki say1 olarak yayimlanan hakemli bir dergidir. UDER, Turkiye'de,
uluslararasi ticaret ve tahkim hukuku alanindampdaman ilk dergidir.
Derginin her sayisinda, Turk ve yabanci akademisyeile uy-
gulamacilar tarafindan yazilan makaleler; mahkemya\hakem karari
incelemeleri; yorum yazilari; yabanci mahkeme Jegikem kararlarinin
ya da Turk mahkemeleri tarafindan verilen ilgingakkarin tercimeleri
ve karar derlemeleri yer alacaktir. Dergidiegilizce, Fransizca ve Al-
manca yazilar da yayinlangoadan gerek editorler ve damanlar ku-
rulunda ve gerekse hakem listesinde yabanci akagemve uygulama-
cilara da yer verilngtir.

Okuyucularimizin katki ve ejerileriyle daha da gejecek olan
UTTDER’in, en kisa sirede uluslararasi bir dergnasini temenni edi-

yoruz.
00000

About JITAL

Journal of International Trade and Arbitration La@ITAL) is a
peer-reviewedacademic law journal published regularly two timesa
year. It is the first journal in Turkey dealing Wwitnternational trade and
arbitration law. Each issue consists of articlesitien by Turkish and
foreign academics as well as practitioners; casdesio comments;
translations of peculiar judgments of Turkish arefgn courts or arbitral
awards and also compiling judgments. As articlesttewr in English,
French and German languages are published in theng, foreign
academics and practitioners are included not onlyhe Editorial Board
and AdvisonBoard but also list of referees.

We hope that JITAL, which will make its progregh wie contribution
and critics of the readers, will be listed in imtational citation indexes.






GENEL EDITORDEN...

UTTDER'in ikinci yili olmasina ramen gordgi yogun ilgi sebe-
biyle 2013 yilinda da tipki 2012 yilinda ofglugibi iki sayiyr ayni anda
yayinlama zarureti hasil olrgiwr.

Turk ve yabanci yazarlarin makaleleri, yorum yag|lgevirileri ve
Yargitay kararlarinin derlemesinden @o bu sayi, milletlerarasi tah-
kime iliskin guincel konulari icermektedir.

UTTDER’in 2013 yilinin 1. sayisina yazi vererekkkda bulunan
degerli yazarlarimiza igten gekkur ederim.

Prof. Dr. Nuray EK SI

FROM THE EDITORIN CHIEF...

Although this is only JITAL's second year, the ambof interest
shown in it obliged us to publish two issues siéously, as we did in
2012. This issue contains articles, commentariesnstations and
compilations of Court of Cassation decisions byKisir and foreign
authors which address issues relevant to intemmeltiarbitration. | am
deeply grateful to the authors who submitted theork to Issue 1 of
JITAL's 2013.

Prof. Dr. Nuray EK SI
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7 ENERGY SECURITY AND ENERGY SOVEREIGNTY FROM

THE INVESTMENT PROTECTION PERSPECTIVE:
INTERNATIONAL LAW, EU LAW AND NATIONAL POLICIES

goooand

Prof. Dr. Alexander J. BELOHLAVEK
Univ. Professor on the Dept. of Law, Faculty of Bomics, Technical
University Ostrava Czech Republic
Cek Cumbhuriyeti Ostrava Teknik Universitesi EkonBakiiltesi Hukuk
Bolumu Gretim Uyesi

goooand

Abstract

Energy security and energy sovereignty have thatronal and
international dimensions. In the EU Member StatBese dimensions
are further complemented by the EU perspective. ddreept of raw
materials and energy security, as currently praciad by a number of
states, is probably too broad in terms of interoadl practice. Interna-
tional law does not encroach on the legislativeg(fatory) sovereignty
of any state as long as the state observes itatienal obligations. Its
obligations regarding the promotion and protectioh foreign direct
investments only allow the state to invoke enempurity and sover-
eignty in certain specified cases, i.e., in a statenecessity and with
respect to measures proportional to the relatiopshith the protected
interests of the investor. In particular, the criten of necessity is very
narrowly interpreted by international practice arahy measures tar-
geted against the investor's property interests tnines an exceptional
resolution and objectively indispensable. Furtherejothe situation
which gave rise to the state of necessity mushaweé been caused by
the state which invokes its right to regulate. Agasm the case law in
the area of investment disputes, it is also posdibltake into account a
number of decisions rendered by the European Gafuduman Rights.

Keywords

Arbitration, armed forces, BIT, Energy Charter Ttgaenergy
environment, expropriation, foreign direct investtse fork in the road
clause, ICSID, investment protection, Lisbon Tregsoportionality,
public interest

" Hakem denetiminden gectir.



4 Yabanci Hakem Kararlarinin Tenfizinde Tahkim Amasinin
Gegerliligi ve “Gorev Belgesi”

...Energy security and energy sovereignty are subjettpublic
interest. From the perspective of particular pubiternational law (but
also from the perspective of general internatidaal and specifically
from the view of international liability), energecurity and energy sov-
ereignty can be generally classified under the iggnaterests of the
state. However, the conditions under which the riedeof energy secu-
rity and sovereignty can be raised in case of fietence with the inves-
tors’ interests are most restrictive, exceptiomal anique. The concept
of energy security, as currently defined by sevstates (see the intro-
duction to this article), is too broad. The intéro@al practice (both the
case law of the ECtHR and the practice in the afaaternational in-
vestment protection) is substantially more restrct

In general, energy security and sovereignty areelyarategories
of state sovereignty, or a different expressiorstate sovereignty and
the state’s inherent right to regulate the legédti@nships established
within its territory. Whenever the rights of invest protected by inter-
national law are interfered with, energy securitgd @overeignty and the
measures adopted by the state in order to prdteat must be assessed
from the perspective of the extreme nature of snehsures and propor-
tionality. Bearing these criteria in mind, the cept adopted by many
countries is too broad. It is probable that mosintoes have never (at
least not recently) experienced a situation whigbwed from the per-
spective of international law, would allow the stab interfere legiti-
mately in investors’ rights and the interventionulgbconstitute protec-
tion of an approved public energyinterest in a manner complying with
international practice and international law.

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
1. sayisindan ulagsabilirsiniz
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# THE CHALLENGE OF THE ARBITRATOR IN ICSID
INVESTMENT ARBITRATION

ICSID YATIRIM TAHKM/NDE HAKEMLERN REDDY
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Prof. Dr. Evangelos VASSILAKAKIS
Professor of Private International Law
Faculty of Law, Aristotle University of Thessalonik
Selanik Aristotle Universitesi Hukuk Fakiiltesi
Milletlerarasi Ozel Hukuk Anabilim Dali

goooand

Abstract

There is recently a growth in challenges/propodalsdisqualifi-
cation of arbitrators. The main reason for disqfightion is the
manifest lack of independence and/or impartiality te arbitrator
required by Article 14 para. (1) of the ICSID Contien. ICSID
preliminary awards in matters of proposals for diafification usually
make a reference to the criteria laid down in thee5case (proximity of
the connection between the challenged arbitratat tre party-intensity
or frequency of any interactions- degreedependence of an arbitrator
upon a party for any benefits- materiality or sigrance of any such
benefits). Challenges are often based upon thelvawent of an
arbitrator in previous arbitral proceedings as wedls upon his/her
multiple appointments by the same party. The inmgddgt of the
arbitrator can be also put into question if ther@ashbeen no full
disclosure or no disclosure at all of data relatedhis/her links with a
party and/or its counsels. The preliminary ICSIDaasv delivered in the
Tidewater case is a benchmark with regard to thesees. Raising the
threshold for a challenge allows to limit exaggeras by the challenging
party, but also results in arbitrators involvedIfdSID arbitral proceedings
appearing to be almost immune from being unseated.

" Hakem denetiminden gectir.
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Keywords

Investment arbitration, ICSID Convention, ICC Ruleballenge
of arbitrators, disclosure, independence of arlditrg, impartiality of
arbitrators, multiple appointments.

Raising the threshold for challenges protects agabverblown
and unfounded disqualification challenges. Nowagddiggjualification is
requested more frequently than in the past. Givenvulnerability of
any challenged arbitrator, even an unfounded amngdleould serve as an
inflammatory “grenade” within the arbitral proceegs. On the other
hand, there are cases in which reluctance to agqrepiosals for dis-
qualification also leads to unacceptable resuttdrticular, arbitrators
involved in ICSID arbitral proceedings seem to baast immune from
being unseated.

The integrity of the arbitrators is a prerequidibe submitting a
dispute to arbitration. In its absence, there iscaning danger of chal-
lenge to the underlying fairness of the arbitralgeedings (which could
also trigger the rather embarrassing interfererfcthe@ European Con-
vention of Human Rights). Beside the criteria usedrder to assess the
challenge, a general guideline could be the abseh@ay reasonable
doubts regarding the arbitrator's independence iamghrtiality. This
does not exclude a clash between two subjectivelgsions: the con-
science of the arbitrator and the confidence ofphgies. In order to
come up with it, arbitrators should bear in mindaivthe Romans have
considered as eonditio sine qua nofor Ceasar’s wife: that she should
not only be honest, but also appear to be honest.

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
1. sayisindan ulagabilirsiniz
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THE LIGHT OF DECISIONS OF COURT OF APPEAL
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Ozet

Milletlerarasi Tahkim Kanunu, UNCITRAL Milletlerasa Tahkim
Model Kanunu esas alinarak hazirlagtnni Kanun, milletlerarasi takime
ili skin usul ve esaslari dizenlemek amaciyla ¢ikagtimBu calsmada
Milletlerarasi Tahkim Kanununun yurigé girmesinin tzerinden gecen
on yilhik zaman diliminde uygulanmasi ele alinmalktaMilletlerarasi
Tahkim Kanununun uygulanmasi noktasinda yargiyiaheden uyg-
mazliklar ve bu konuda verilen kararlar yol gostieviacaktir.

Anahtar Kelimeler
Milletlerarasi Tahkim Kanunu, milletlerarasi tahkimkem karari,
hakem kararina karbasvuru yollar

" Hakem denetiminden gegtir.

" Bu calsma, 21.5.2012 tarihindizmir Universitesi Hukuk Fakiiltesi ilemir Genc
Isadamlari Derngnin birlikte diizenledii Panelde sunulanMilletlerarasi Tahkim
Kanunununilk 10 Yilhk Déneminde Karasilan Sorunlaf bashkli teblig esas
alinarak hazirlanrgtir.



8 On Yillik Surecte Yargitay Kararlargiginda Milletlerarasi Tahkim Kanunu

Abstract

International Arbitration Act is based on UNCITRAModel Act
on International Arbitration. The aim of this Act is regulate the
procedure and principles of international arbitrati. The implementation
of the code in ten-year period of time since thacenent has been
discussed in this study. Disputes referred to tigkcjary and judgements
of Supreme Court so far will guide the implemeptatf International
Arbitration Act.

Keywords
International Arbitration Act, international arbiftion, arbitral
award, remedies for arbitral awards

Milletlerarasi Tahkim Kanunu’nun on yillik uygulasiamahkeme
kararlarindan hareketle tespit edilmeye sggihginda sinirli bir 6lcek
kullaniimis olmaktadir. Bu 6lcek, esas itibariyle, MTK’'nun uwygnmasi
suretiyle verilen hakem kararlarinin taraflar andaki uygmazlgi tam
olarak giderememesi, taraflardan birinin (veya #esinin) istedgi so-
nucu elde edememiolmasi veya hakem kararinin verilmesingkih
bazi eksiklikler bulunmasi halinde gvarulan mahkemelerin vergli
kararlara ilgkindir.

MTK, tahkimin ihtiyari bir yargilama tirt oldiwnu g6z 6ninde
bulundurmi ve emredici kurallarini asgariye indigtii*. Ondokuz
maddelik MTK’'nda otuz kadar mesele taraflarin iside birakilmgtir.
Dolayisiyla MTK, modern @limlere uygun olarak taraflarin iradesine
oncelgi vermekte, onlarin bo biraktgl konulara ilskin tamamlayici
usul kurallari ihtiva etmektedir. Yargl kararlardzipniine alinginda,
ulasabilecek sonuclardan birisi, tahkim yargilamasihtiyariligi 6zelli-
ginin 6n planda tutulmasidir. Kararlarda taraf iledee oncelik veril-
mektedir. Ustelik, karar metinlerinden apldigi kadariyla, davalarin
Yargitay'a gelmeleri ile karara panmalari arasindaki sire de giderek
azalmakta, talepler daha kisa surede sonuclandkiédir.

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
1. sayisindan ulasabilirsiniz

! iptal davasi, kanunun uygulama alanina dair hikigileir birkac madde ginda

taraf iradesine 6zel 6nem veriktir.
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7 EX (LOCI) ARBITRI” VE “ TAHKIM YERI” KAVRAMLARI

ISIGINDA M ILLETLERARASI TAHK iM KANUNUNUN
YER iTiBARIYLE UYGULAMA ALANI
(MTK m. 1/11)

IN THE LIGHT OF “LEX (LOCI) ARBITRI” AND THE “SEADF
ARBITRATION” THE TERRITORIAL APPLICATION OF THE
TURKISH INTERNATIONAL ARBITRATION CODE
(Turkish IAC Art. 1/11)

goooand

Yrd. Dog. Dr./Assist Prof. Dr.Bilgehan YESILOVA,
LL. M. (Queen Mary)
Yasar Universitesi Hukuk Fakiltesi
Medeni Ustilicra veiflas Hukuku Anabilim Dali
Yasar University Faculty of Law
Civil Procedure and Execution-Bankruptcy Department

) O000o0ao
Ozet

Tahkim yeri, milkilik ilkesinin bir sonucu olaralex arbiti’nn
uygulanma alaninin belirlenmesinde gecerli ve yayan bicimde kabul
edilen bglanma noktasidir. Bu 6énemine kar tanimi ve taraflarca ay-
rica belirlenmedii takdirde tespiti, sorun yaratabilmektedir. Otegan
tahkim yeri, ulusal mahkemelerin milletlerarasi kiatle ilgili mesele-
lerde, yer itibariyle yetkisinin belirlenebilmesakimindan da énem arz
etmektedir. Kaldi ki, meselenin bu yonuyle ilgililacak lex loci
arbitri’lerin tahkim yerine yardimci B&aca o6lcitleri de duzenledikleri
bilinmektedir. Bu bilgiler giginda, Milletlerarasi Tahkim Kanunu’nun
(yer itibariyle) uygulama alani, mukayeseli hukuérsksinda oldukca
dikkate dger bir konumdadir. Zira, sadece tahkim yeringildeama
ayni zamanda usul (irade) teorisine de Ustunlukntagtir ki, bunun,
basta celsik mahkeme kararlarini verilmesine neden olmak gk cok
sorunu beraberinde getirmesi beklenebilir. Yeni tiulMuhakemeleri
Kanunu sonrasi ise hathialist sistemde 1srarin faydalari, ayri bir tar-
tisma konusudur.

" Hakem denetiminden gectir.



10 Lex (Loci) Arbitri” ve “Tahkim Yeri” Kavramlari §iginda Milletlerarasi
Tahkim Kanunu’nun Yédiibariyle Uygulama Alani (MTK m. 1/I1)

Anahtar Kelimeler

Milletlerarasi tahkim, tahkim yeri, tahkime uyguéammak hukuk,
lex arbitri.

Abstract

Seat of arbitration is the main and mostly acceptednecting
factor in international arbitration to determine dhapplication field of
lex arbitri. However, the definition of and unlesgreed in the
arbitration agreement to fix it among other cluesild be problematic.
On the other hand, as a connecting factor seatrbftration is also
being used in order to determine the jurisdictidntlee courts for the
arbitral matters. In the same vein, sometimes d¢ex &rbitri could also
enact some other factors except seat of arbitratayrthe jurisdictional
aspect. Under these controversy issues, the apjplicdield of Turkish
International Arbitration Code is highly disputabldefore the
comparative law. Since not only the seat of arlitrabut also the party
autonomy factor is being accepted for the applaabf the law, it might
cause contradictory court decisions between thésglictions in near
future. Finally, after enacting of new Code of CRiocedure in Turkey,
whether there is a must to follow the dualist cqide international
arbitration is also disputable.

Keywords
International arbitration, seat of arbitration, appable law, lex
arbitri.

...Tahkim vyeri, milletlerarasi tahkimde, UNCITRAL ddel
Kanunu sonrasi, 6ne ¢ikan ve yaygin bir bicimdeukalilen bglanma
noktasi olmstur. Bu vesileyle tahkim, belli blex arbitri'ye baglanarak
millile smektedir. Oysa Model Kanun sonrasi tavsiye edilenbbska
uygulamaya goréex arbitri, kendi icinde kimi yabancilik unsurunu haiz
tahkim uygulamalarini, yerllomestictahkime nazaran daha farkli bir
hukuki rejime tabi tutabilmektedir. ...

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
1. sayisindan ulagsabilirsiniz
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# SEMSIYE KLOZLARIN
ICSID HAKEM MAHKEMES iNiN YARGI YETK iSINE ETKiSi

THE EFFECT OF THE UMBRELLA CLAUSES ON THE
JURISDICTION OF ICSID ARBITRAL TRIBUNAL

O000ao
Dr. Dikran M. ZENG iINKUZUCU
Ooooao

Ozet

Semsiye kloz (umbrella clause, clause de couvertga sayida
uluslararasi yatirim sozimesinde 6zellikle de iki tarafli yatirnm angla
malarinda rastlanan bir hukimdur. gdedan yabanci yatirimlarin geni
ve gucli guven talepleri sonucu uluslararasi tahkiatirrm uygmaz-
liklarinin ¢6ziminde ana ve en etkin ara¢ halinenigér. Bu slrecte,
ICSID Tahkim Merkezi, devlet ile yabanci yatirinaeil arasindaki
uyusmazlhklarin ¢6zimunde ana kurum haline getmi Bu makalenin
amaci Yyabanci vyatirimcilarin imtiyaz sénelerikartlasmalarindan
kaynaklanan uwmazliklarini ICSID hakemlik mahkemesineitaala-
rinda semsiye klozlaringlevini ve etkisini dgerlendirmektir. Bu bg
lamda, semsiye klozlarin, ICSID hakem heyetlerinin yargtkyg Uze-
rindeki etkisiyle ilgili hakem kararlari irdelendds.

Anahtar Kelimeler

ICSID, yarg! yetkisi, yatirnm hakengii ikili yatinm soézlemeleri,
semsiye klozsartlasma iddialari, yatirirm séz¢enesi iddialari

Abstract

The umbrella clause is a provision that appeara iarge number
of international investment treaties, especially BiTs. International
arbitration became the major and most effective mseaf investment
dispute settlement as a result of foreign diregsestment’s widespread

" Hakem denetiminden gectir.



12 Semsiye Klozlarin ICSID Hakem Mahkemesinin Yargki¥iee Etkisi

and strong demands of confidence. In this peri@5ID Arbitration
Centre became the main institution for the dispettlement between
states and foreign investors. The aim of the prieadictle is to discuss
the effect and function of umbrella clauses in sibmission of the
disputes arising out of contractual claims of fgmiinvestors to the
ICSID Arbitration Centre. In this context, the até will refer to the
relevant ICSID arbitral awards related to the etfeof umbrella clauses
on the jurisdiction of the ICSID arbitral tribunals

Keywords

ICSID, jurisdiction, investment treaty arbitrationbilateral
investment treaties, umbrella clause, contractulings, investment
treaty claims

....Bolgesel ve sektorel yatinm saateeleri ile iYS'lerin tasidig
semsiye klozlar, 1980’lerden itibaren yatirrm gsazliklarinda tahkim
yolunun yaygin birsekilde kullaniimasi sonucunda sik¢a giindeme gel-
mistir. Nitekim hakem heyetlerinin, yargi yetkileri klandaki itirazlari
degerlendirirken semsiye klozlara baurdugunu gosteren cok sayida
hakem karar vardir.

Bununla berabegemsiye klozlaringlevi ve etkisi hakkinda heniiz
istikrarll bir uygulamanin okmadgi soylenebilir. Bunda, hakem he-
yetlerinin 6nceki hakem kararlarini dikkate almadar kagin onlarla
bagli olmamalari, sdzkgnelerdeki tahkim huktimlerinin farkh yazilgi
olmalari ve her bir olayin kendine 6zgislatbari etkindir denilebilir.

Semsiye klozlarin uygulamada bir takim 6nemslevlerinin ol-
dugu da yadsinamaz. Bu bakimdaamsiye klozlarin kaldirac etkisinin
bir imtiyaz stzlegmesibartlasmasi ihlalini dgrudan bir yatirrm sozie
mesi ihlaline dongtiren bir etki olmadynin altinin gizilmesi gerekir.
Her imtiyaz sOzlgmesikartlasmasi ihlali ayni zamanda uluslararasi hu-
kuk cercevesinde bir yatirnm sogeesi ihlali olmamaktadir. Ancak, bir
sartlsmadan kaynaklanan bir ihlal ayni zamanda bir yatstzlgemesi
ihlali haline de gelebilirSemsiye klozlarin, yatirrmciya yeni bir hukuk-
sal bgvuru yolu acan ve bir hakem heyetigertlasma ihlalleri Gizerinde
yarg yetkisini dguran bir kaldirac etkisinden s6z edilebilir.

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
1. sayisindan ulasabilirsiniz
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Abstract

According to the Federal Arbitration Act (FAA) 0f925,
“[A]rbitration agreements are valid, irrevocable,nal enforceable. . .”
The statute was enacted to combat judicial skegpticitoward
arbitration. This helped move arbitration furthentd mainstream
American dispute resolution. Recently the Supremat®f the United
States has had a checkered history with the inétgbion of the FAA,
especially as it relates to consumer contracts. iﬁmng; clause in 82
of the FAA provides that agreements to arbitrate invalidated
upon such grounds “as exist at law or in equity lee revocation of any
contract.” Some states have taken that clause tanntbat they can
invalidate arbitration agreements that block clasgion arbitration for
consumers. In AT&T Mobilit%/ v. Concepcion et uxe Bupreme Court
decided that states do not have the power to apfalie contract law
under the FAA and, therefore, cannot force clasbiteation. This
comment looks at the ramifications of the decisanthe potential for
abuse of non-class action arbitration clauses aow lthat could affect
the legitimacy of arbitration as it relates to conser contracts.

Keywords

U.S. Supreme Court, class action arbitration, disrobank rule,
Federal Arbitration Act, savings clause, unconsaiuitity

" Hakem denetiminden gectir.
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Tool that is Used by Corporations to Avoid Lialyilib Individual Consumers?

The U.S. Supreme Court AT&T Mobility v. Vincent Concepcion
et ux. may have cleared the way for corporations to aviaioility for
small claims through carefully written arbitratiotauses. The contracts
at issue are contracts of adhesion; there is ngabang power on the
part of the consumer/employee. Arbitration is rashiliar to the average
consumer, and likely not trusted. AT&T v. Concepciorthe Supreme
Court did nothing to dispel this perceptibthe Court found that the
Federal Arbitration Act (hereafter FAA) preemptatstlaw attempts to
interpret arbitration clauses as unconscionabléhifhcase, the Supreme
Court addresses the question of whether the apiplicaf California's
Discover Bankule and other state court rules like it restridiitaation
in a manner inconsistent with federal [aw.

Yorum Yazlarinin devamina, dergimizin 2013 Yilinin
2. Cildinin 1. sayisindan ulasabilirsiniz
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2 Discover Bank v. Superior Court of Los Angeles3 P.3d 1100, 36 Cal.4th 148, 30
Cal.Rptr.3d 76 (2005). Deciding that Non Class éwtiArbitration Clauses are
unconscionable under California law.
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* Tespit Niteligindeki Hakem Kararinin 1996 Tahkim Kanunu’nun 66.
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# TESPIT NITEL iGINDEK I HAKEM KARARININ 1996

TAHK IM KANUNU’NUN 66. MADDES iNE ISTINADEN
MAHKEME iLAMI G iBi SONUC DOGURMASI iCiN
KAYDED iLECE GINE iLiSKiN iNGIiLiz TEMY iz
MAHKEMES I'NiN 24 OCAK 2012 TARIHL i KARARI

THE ENGLISH COURT OF APPEAL DECISON OF 24 JANUABRN22
ON ORDERING JUDGMENT TO BE ENTERED IN THE TERMSAOF
DECLARATORY ARBITRAL AWARD UNDER SECTION 66 OF THE
ARBITRATION ACT 1996

goooand

Ceviren/Translated byProf. Dr. Bulent CICEKL I
Hakimler ve Savcilar Yuksek Kurulu Uyesi
Member of the High Council of Judges and Proseautor

goooao

Ozet

1996 ingiliz Tahkim Kanunu’nun 66. maddesinde, hakem kara
nin bir mahkeme karari gibi yerine getiriimesi igmahkemeye bBau-
rulup bu konuda bir karar alinmasi ve sdzkonusarkahakem karari-
nin mahkeme ilami gibi sonu¢ glomasi ongorilmgitr. Tespit niteli-
ginde hukimlerden okan bir hakem kararinin bir mahkeme hukmi
olarak yerine getiriimesine karar verilip verilmeggi tartismali bir ko-
nudur.ingiliz Temyiz Mahkemesi 24 Ocak 2012 tarihli kaykibu tar-
tismaya bir nokta koymuve bu tlir hakem kararlarinin da mahkeme
karari gibi sonu¢c dgurmalari icin kaydedilebilecekleri sonucuna var-
mistir. Calsmamiz, Ingiliz Temyiz Mahkemesi tarafindan verilen 24
Ocak 2012 tarihli kararin Turkce tercimesidir.

" Hakem denetiminden gectir.
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66. Maddesindstinaden Mahkeméami Gibi Sonu¢ Dgurmasi/cin
Kaydedilecgine fli skin Ingiliz Temyiz Mahkemesi'nin 24 Ocak 2012 Tarihlréa

Anahtar Kelimeler

Hakem karari, hakem kararinin mahkeme hikmu olkagkledil-
mesi, dava engeli

Abstract

Under section 66 of the English Arbitration Act $99an
application may be made to a court of law to ordejudgment to be
entered in the terms of an arbitral award and araadvso obtained may
be enforced in the same manner as a judgment ararfithe court to
the same effect. It is however debatable whethenairan arbitral
award in a case where the award is declaratoryoimf or where it takes
the form of a negative declaration may be enfolicethe same manner
as a judgment of the court. The English Court gbe¥gh has put an end
to this discussion with its judgment of 24 Janu2@l2 and concluded
that such declaratory arbitral awards may be entees a judgment to
be enforced in the same manner as a judgment ararfithe court to
the same effect. The present study is a translatidhe decision issued
by the English Court of Appeal on 24 January 2012.

Keywords

Arbitration, arbitral award, entering a judgment the terms of an
award, estoppel

37. Ortak hukukta, tahkimde kendi lehine bir tegaitari alan ta-
raf kararla ilgili olarak bir dava agabilir ve madrke,sayet uygun go-
rarse, kendisi ayni hiukumlerle bir tespit kararreldir. 66. maddenin
amaci hakem karari hakkinda dava agcma imkailayaak benzeri bir
alternatif yolu sglamaktir, ancak bu ikinci ihtimal acik bsekilde 66.
maddenin 4. paragrafinda muhafaza ediimiUygun bir davada mah-
kemenin bir hakem kararinin karar hakkinda davaascsuretiyle icra
edilecek sekilde yerine getiriimesine ve hakem kararinin neath&
hikmu olarak kaydedilmesine izin vermesine bir Eggeememekteyim.

Cevirinin devamina, dergimizin 2013 Yilinin
2. Cildinin 1. sayisindan ulasabilirsiniz
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Derleyen/Compiled and Annotated by Ar. Gor./Resssi Aksoy Yawa






# NAVLUN SOZLE SMESINE ILISKIN OLARAK 2007-2011

YILLARINDA VER ILEN YARGITAY KARARLARINDAN
SECILM i$ ORNEKLER

SELECTED DECISIONS OF COURT OF APPEAL GRANTED FROM
2007 TO 2011 RELATING TO CONTRACT OF AFFREIGHTMENT

goooao

Derleyen/Compiled and Annotated by
) Ar. GOr./ Ress. AsstAksoy YAVAS
Yeditepe Universitesi Hukuk Faktltesi Ticaret Huliuknabilim Dali
Yeditepe University Faculty of Law Commercial LaapBrtment

goooao

TTK md. 1152 (eTTK md. 1030)

Emtianin, anlamaya aykiri olarak varma yerine ge¢ gt@asi so-
nucu davacinin 6demek zorunda kgldsurastarya Ucretinin kis-
men 6denmemesi sebebiyle bakiye alacaahsili amaciyla icra
takibi baslatilmasi; kogimentoda, tama suresi ile gecikme ha-
linde uygulanacak demuraj hakkinda bir hilkim bulamasi; da-
vacl vekilinin, bahsi gecen kgmentoda “navlun ve harcamalar”
konusunda navlun stzleesine atif yapilgini, naviun sézlgne-
sinde de yukleme ve dadtma tarihleri ve demuraj Ucretiyle ilgili
dizenlemeler bulungunu, davalinin da bu nedenle kismi 6deme
yaptgini iddia etmesi; kaptan tarafindan dizenlenengskoan-
toda navlun s6zjenesine bir atif olup olmaginin tespit edilmes;,
atif yapiimasi halinde davali temsilcisi tarafinddiger davaliya
gonderilen faks mesajindaki yukleme vealtana tarihleri ile
demuraj hakkindaki htukimlerin davaci lehine uygudamygulan-
mayacginin éncelikle dgerlendiriimesi

11. HD, E. 2007/5364, K. 2008/13848, T. 18.01.20Taraflar
arasinda gorulen davadatanbul Denizcilik Intisas Mahkemesi'nce
bozmaya uyularak verilen 18.01.2007 tarih ve 2085/2007/5 sayili

" Hakem denetiminden gectir.
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kararin Yargitay'ca incelenmesi dgnoali olarak davaci vekili ve davall
Rovimeks Kimya San.ve Tic.8. vekili tarafindan istenngi olmakla,
durusma icin belirlenen 02.12.2008 guninde davaci avuBatrak
Gokkaya ile davalilardan KA Denizcilik Nak.ve Tictd. Sti. avukati
Serap Haldenbilen ve Trans Ka TanKeletmeciligii avukati Tuba
Soydan ve Temiz gelip, gkr davali Rovimeks Kimya San. ve
Tic.avukati tebligata ganen gelmediinden, temyiz dilek¢esinin de su-
resinde verildii anlasildiktan ve durgmada hazir bulunan taraflar avu-
katlari dinlenildikten sonra dugmali islerin yogunlugu ve sire dardin-
dan o6tlrd gin incelenerek karara penmasi ileriye birakilngti. Dava
dosyasi icin Tetkik Hakimi Age Altun tarafindan dizenlenen rapor
dinlenildikten ve yine dosya icerisindeki dilekckayihalar, durgma
tutanaklari ve tim belgeler okunup incelendiktenragsin geregi gori-
sUlup, dgunuld:

Yazinin devamina, dergimizin 2013 Yilinin 2. Cildinin
1. sayisindan ulagabilirsiniz

UTTDER - Yil 2013 Cilt 2 Say! 2
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2013 YILI FiYAT LiSTESI

Legalbank (Elektronik Hukuk Bankast) www.legalbank.net
O Bir Yillik Abonelik Bedeli 460 £

Legal Hukuk Dergisi (Aylik) 2005 y1l1 220 &
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02013 yih 2204 | O 2011 y111 200 & 0 2009 yil1 180 & 02007 y111 120 & | O 2005 y1li 100 &
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is Hukuku ve Sosyal Giivenlik Hukukuna iliskin Yarg: Kararlan ve incelemeleri Dergisi (3 Aylik)

02008 yil1 75 & ‘ 02007 y1l1 65 © | O 2006 yil1 25 B 2 sayy)

Mali Hukuk Dergisi (Aylik)
02013yih290 % | 02011 yih 275 0 2009 yil1 245 & 02007 y1l1 190 &
002012 y111290 & | 0 2010 y1l1 260 & [ 2008 y1l1 220 & 02006 y1l1 175 &
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Fikri ve Sinai Haklar Dergisi (3 Aylik)
02013yt 190H | O 2011 yili 180 & 2009 yil1 160 © 02007 y1ii 120 &
02012yl 1906 | 002010 yili 170 & [0 2008 yil1 140 & 002006 yil1 110 &

0 2005 yil1 100 b

Medeni Usul ve icra iflas Hukuku Dergisi (4 Aylik)
02013y 14546 | 02011 yili 1356 02009 yih 120 & 0 2007 y1l1 90 &
02012y 1456 | 02010yl 125 b [ 2008 yil1 105 & [ 2006 yil1 80 &

02005 y1l1 50 &
(2 Sayr)

Hukuk ve Adalet Elestirel Hukuk Dergisi (3 Aylik)
02007 yil1 75 © ‘ [ 2006-2005-2004 yillar1 (8 Say1) 65 &

istanbul Universitesi Hukuk Fakiiltesi Mecmuasi (6 Aylik)
02013yih 90t | 02010yl 354 [02009yih 356 | 2008 yili 605 [ 2007 yil1 60 &
02012yii 905 | O 2011 yih 85 %

‘D 2006 yili 60 ©

idare Hukuku ve ilimleri Dergisi (6 Aylik)
02013ym90t | 02012yh90% Paket Abonelik Indirimleri
Yeditepe Universitesi Hukuk Fakiiltesi Dergisi (6 Aylik) Dergi Miktar1 indirim
02010 vili 45 Y 02008 vil1 45 & 02006 vil1 45 & 2 %3
002009 yil1 45 & 002007 y1l1 45 & 3 % 6
Dergilerimizi veya Paket Aboneliklerimizi . " 4 % 10
Nakit, Kredi Kart1 veya Banka Havalesi . d.():::lrur:acagmllz pakitlleri)éandaki paket abo.nelhk I 5-7 % 15
ile Tek Seferde 6demeniz halinde ayrica mndirtmeri uyg: anace 11'.. .ox?ef) Lnan geemis her yi 8-10 % 20
(paket + kidem indirimi yapildiktan sonra) isinaynca+ %L lndem fndirimi uygulanmaldadu, 11-13 % 25
P . Sadece Kredi Kartina 6 Taksit yapilmaktadir 0
% 10 indirim uygulanacaktir. 14 + % 30
PTT / Posta Ceki Hesap No: 1052845
BANKA ADI SUBE SUBE KODU HESAP NO IBAN NO
Yapt Kredi Bankast Moda 217 60825788 TR81 0006 7010 0000 0060 8257 88
Finansbank Moda 919 10976850 TR53 0011 1000 0000 0010 9768 50
Garanti Bankasi Moda 124 6299549 TR39 0006 2000 1240 0006 2995 49
Akbank Moda 256 0048668-8 TR31 0004 6002 5688 8000 0486 68
Tiirkiye Is Bankast ~ Hasanpasa 1166 332004 TR34 0006 4000 0011 1660 3320 04

Turkiye /s Bankas’ na Yapacaginiz Havaleler Ucretsizdir

Legal Yaymevi San. ve Tic. Ltd. Sti.
Caferaga Mah. Bahariye Cad. Cam Apt. No: 63 D: 6. 34710 Kadiksy / istanbul
Tel: (0216) 449 04 85 - 86  Faks: (0216) 449 04 87
legal@legal.com.tr www.legal.com.tr




LEGAL HUKUK DERG iLERi SiPARiS FORMU
ORDERING FORM FOR THE LEGAL LAW JOURNALS

Abonelik I¢in Tel: (0216) 449 04 85-86 Faks: (0216) 449 02 26 - 449 04 87
I- E G H I- www.legal.com.tr  abone@legal.com.tr
L LYl L Bahariye Caddesi Cam Apt. No:63/6 Kadikdy — Istanbul
—_— Yapi Kredi Bankasi (Moda Subesi - 217) 60825788 (IBAN No: TR81 0006 7010 0000 0060 8257 88)
LEGAL YAYINCILIK Finansbank (Moda Subesi - 919) 10976850 (IBAN No: TR53 0011 1000 0000 0010 9768 50)
SAN. VE TiC. LTD. $Ti. Garanti Bankast (Moda Subesi - 124) 6299549 (IBAN No: TR39 0006 2000 1240 0006 2995 49)
Akbank (Moda Subesi - 256) 0048668-8 (IBAN No: TR31 0004 6002 5688 8000 0486 68)
Tiirkiye Is Bankas (Hasanpasa Subesi - 1166) 332004 (IBAN No: TR34 0006 4000 0011 1660 3320 04)
Tirkiye fs Bankasi’na Yapacagmiz Havaleler Ucretsizdir  PTT Posta Ceki Hesap No: 1052845
LEGAL SiPARIS FORMU
ABONELIK BILGILERI FATURA BIiLGILERI
Ad Soyad / Unvan : ‘ Ad Soyad / Unvan :
Adres : Adres :
Telefon : Vergi Dairesi :
Faks : Vergi No/TC No :
Cep Telefonu : E-Posta :
Programmn Adi Abonelik Siiresi Kullamic1 S. Fiyati
Legalbank
Dergi Adi Abone Olunan Yillar Fiyati

Legal Hukuk Dergisi

Legal Is Hukuku ve Sosyal Giivenlik Hukuku Dergisi

Legal Mali Hukuk Dergisi

Legal Fikri ve Sinai Haklar Dergisi

Legal Medeni Usul ve Icra iflas Hukuku Dergisi

Legal Uluslararas Ticaret ve Tahkim Hukuku Dergisi

Legal Banka ve Finans Hukuku Dergisi

Legal Tip Hukuku Dergisi

idare Hukuku ve ilimleri Dergisi

Istanbul Universitesi Hukuk Fakiiltesi Mecmuast

Yeditepe Universitesi Hukuk Fakiiltesi Dergisi

Hukuk ve Adalet Elestirel Hukuk Dergisi

Legal Yargi Kararlari ve incelemeleri Dergisi

Kitabin Ad1 Yazan Adet Fiyat1
() Nakit indirimi % 10 () Paket Inditimi % ..... () Kidem Indirimi % ...... TOPLAM
FiYAT:
() Kredi Kart: ile Odemek istiyorum () Nakit Odemek istiyorum

Banka Havalesi ()
Posta Ceki ()
Elden ( )

Kartin Uzerindeki Isim :..
Kart No: .

Son Kullanma Tarihi
CVV2No:.

Yukarida belirttigim tutarin, VISA/MASTERCARD kredi karti hesabima bor¢ kaydedilerek Firmanizin hesabi bulunan
bankalar nezdindeki ilgili hesaplarina Firmamz ile g¢aligilan bankalar arasinda belirlenen kosullar cercevesinde alacak
kaydedilmesini kabul ediyor ve bu konuda ilgili bankalar: yetkili kilryorum.

Tarih: ...... Jovenn foviinnee Abone Imza: Sirket Temsilcisi:

Legal Yaymcilik 4077 sayili Tiiketicinin Korunmast Hakkinda Kanun hiikiimlerini eksiksiz olarak yerine getirmeyi taahhiit eder.




LEGALBANK ABONEL iK FORMU
SUBSCRIPTION FORM FOR THE LEGALBANK LAW DATABASE

LEGAL YAYINCILIK SAN. VE TiC. LTD. STi.

|_ E B H |_ Abonelik igin Tel: (0216) 449 04 85-86 Faks: (0216) 449 02 26 - 449 04 87
—_— www.legalbank.net abone@legalbank.net

LEGALBANK ABONELIK FORMU
Mevzuat ve Kararlar Bankasi (www.legalbank.net)

Abonenin Fatura Bilgileri
Ad1 -Soyadi Ad1 -Soyadi
Firma Firma

Adres Adres

T.C. Kimlik No. T.C. Kimlik No.
Telefon Vergi Dairesi
Cep Telefonu Vergi No.
E-Posta Kullanict Adedi
(abone isminiz olarak

kullanilacaktir)

1 Yillik (1 Kullanici) Abonelik Bedeli 460 ©
Banka Hesabina Odeme
) Yapi Kredi Bankasi (Moda Subesi - 217) Hesap No. 60825788 (IBAN NO: TR81 0006 7010 0000 0060 8257 88)

) Finansbank (Moda Subesi - 919) Hesap No. 10976850 (IBAN NO: TR53 0011 1000 0000 0010 9768 50)

) Garanti Bankasi (Moda Subesi - 124) Hesap No. 6299549 (IBAN NO: TR39 0006 2000 1240 0006 2995 49)

) Akbank (Moda Subesi - 256) Hesap No. 0048668-8 (IBAN NO: TR31 0004 6002 5688 8000 0486 68)

~ ~| ~| ~| ~

) T. is Bankasi1 (Hasanpasa Subesi- 1166) Hesap No. 332004 (IBAN NO: TR34 0006 4000 0011 1660 3320 04)

T. s Bankast’na Yapacaginiz Havaleler Ucretsizdir
Posta Ceki ile Odeme

() PTT Posta Ceki Hesap No: 1052845

Sadece
Nakit, Kredi Karti veya Banka Havalesi ile Tek Seferde Kredi Kartina
ddemeniz halinde % 10 indirim uygulanacaktir. 4 Taksit
yaptlmaktadir
[Adi Soyadi [ [ Banka| |

[KrediKartNo | [ [ [ [ JLT T [JLT T TICTTT ] LT[ ]
[ JviSA [ | MASTERCARD SonKullanmaTarihi [ [ [ -] [ ] cC VYV

Odeme Sekli Tarih Tutar

Pesinat Yukarida belirttigim tutarin, VISA/MASTERCARD kredi
kartt hesabima bor¢ kaydedilerek Firmanizin hesab:
bulunan bankalar nezdindeki ilgili hesaplarina Firmaniz ile
¢aligilan bankalar arasinda belirlenen kosullar ¢ergcevesinde
alacak kaydedilmesini kabul ediyor ve bu konuda ilgili
bankalar1 yetkili kiliyorum. Is bu abonelik sdzlesmesi,
Toplam www.legalbank.net sitesindeki mevzuat kararlar bankasi 1
yillik abonelik hizmetini kapsamaktadir.
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Legal Yayincilik 4077 sayil Tuketicinin quunmas Hakkinda Kanun hikumlerini eksiksizolarak yerine getirmeyi taahhut eder.
Tarih ..../.../......... Abone Imza ........ccoeveeniviinnenene Sirket Temsilcisi Imza ........cccveieenenne







