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DEHUKAMDER YAYIN iLKELERi

Dergiye gonderilen yazilar bagka bir yerde yayimlanmamis ya da yayimlanmak {izere
gonderilmemis olmalidir. Yazilar, yayimlanmak iizere kabul edildigi takdirde, Ankara
Universitesi Deniz Hukuku Ulusal Arastirma Merkezi (DEHUKAM) (dijital / elektronik ortamlar
dahil) bitin yayin haklarina sahip olur. DEHUKAM’in izni olmaksizin bagka bir yerde
yayimlanamaz.

Dergiye gonderilen yazilar Yaym Etigi Komitesi (COPE / Committee on Publication Ethics)
tarafindan belirlenmis rehber ilkelere uygun olmak zorundadir. Bkz: https://publicationethics.org.

Yaz1 teklifleri DergiPark Sistemi {izerinden iletilir. Derginin DergiPark adresi i¢in bkz:
https://dergipark.org.tr/tr/pub/dehukamder.

Yazi teklifinde yazarlar unvanlarini, gorev yaptiklari kurumlari, haberlesme adreslerini, telefon
numaralarini ve e-posta adreslerini bildirmelidirler.

Yazilar, dipnot ve bibliyografya harig, 10.000 kelimeyi gegmemelidir. Yazilarin basina, Tiirkce
ve Ingilizce 6zetlerinin yam sira, Tiirkge ve ingilizce bashk ve en fazla 5 adet anahtar kelime
eklenir. Oz ya da abstract Times New Roman formatinda 10 punto, en fazla 350 kelime olmalidir.
Yazarlar tarafindan gonderilen makaleler Turnitin intihal tarama programinda taranmaktadir. Bu
programda (bibliyografik materyaller, alintilar ve 7 kelimeden kiigiik benzerlikteki kaynaklar
harig tutulmak itizere) azami %10 benzerlik oranina sahip olan makaleler hakkinda siirece devam
edilebilir.

Yazi baghiginin hemen altinda sayfa sagina yanastirilmis olarak yazarin unvam ile adi soyadi
belirtilmeli, soyadin sonuna bir yildizli dipnot konulmalidir. Yildizli dipnotta ise yazarin
akademik unvani, ¢aligilan boliim, fakiilte, tiniversite, mail adresi ve ORCID numarasina yer
verilmelidir.

Orn: Ankara Universitesi Hukuk Fakiiltesi, Deniz Hukuku Anabilim Dal1 (e-posta adresi)
(ORCID ID: 0000-0000-0000-0000).

Yazilar Microsoft Word veya Microsoft Word 5.1 for Macintosh formatinda hazirlanmalidir.
Ana metin Times New Roman karakterinde, 11 punto, yazi aralig1 1.1 aralik, paragraf araligi 9 nk,
olacak sekilde iki yana yasli yazilmalidir. Dipnotu 0,5 cm igeri girintili Times New Roman
karakterinde 9 punto, yazi aralig1 1 punto, paragraf araligi 2 nk olmalidir.

Metin i¢inde yapilan alintilarin {i¢ satirdan az olmasit durumunda alintilanan kisim “den den”
icinde yazilir. Alintilarin {i¢ satirdan fazla olmasi1 durumunda ayr1 bir paragraph olarak sagdan ve
soldan 1,5 cm girintili, “den den” i¢inde, Times New Roman karakterinde, 9 punto, yazi aralig1 1,1
aralik, paragraf aralig1 6 nk formatinda yazilir.

(11) Yazda kullanilan yabanci kelimeler italic fontla belirtilir.

(12)

(13)

(14)

Ana metin igerisinde kelimeler zorunlu olmadik¢a kisaltmadan yazilir. Kisaltma yapilmasi
gereken hallerde kelimeler ilk kullaniminda kisaltilmadan tam olarak verilmeli ve yanina parantez
icinde kisaltilmis versiyonu eklenmelidir. Bundan sonraki kisimlarda ise direk kisaltilmis haliyle
kullanilabilir.

Metin igerisinde bagliklar, asagidaki sekilde diizenlenmelidir:

I. KALIN VE TUMU BUYUK HARF

1. Kahn ve Sadece ilk Harfler Biiyiik

A. Kahn ve Sadece ilk Harfler Biiyiik

a. Beyaz ve Sadece ilk Harfler Biiyiik

aa. Beyaz ve Sadece 1k Harfler Biiyiik

Dergiye gdnderilen yazilarada bibliyografya ve atiflar Oxford University Standard for the Citation
of Legal Authorities (OSCOLA) stilinde hazirlanmalidir. Ilgili referans sisteminin son haline
https://www.law.ox.ac.uk/sites/default/files/migrated/oscola_4th_edn_hart_2012.pdf araciligiyla
erigilebilir.

Bibliyografyada kaynaklara yapilacak ilk atiflar agagidaki verilen 6rnekler dogrultusunda yapilir:
Kitaplar ve kitap béliimleri icin:

\1



(15)

(16)

Vil

Nil Kula-Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Karsi Sorumlulugu Sinirlama Fonu
(1. Baski, On Iki Levha Yayincilik 2015).
Yiicel Acer ve Tbrahim Kaya, Uluslararas: Hukuk Ingilizce Ozetli Ders Kitab: (12. Baski, Seckin
Yayinclilik 2021) 209.
Kemal Senocak, ‘Sorumluluk Konusu Olaya Kasten Neden Olma (TTK m. 1477)’, Samim Unan
ve Emine Yazicioglu (editorler), Sigorta Hukuku Sempozyumiari (1. Baski, On Iki Levha
Yayincilik 2018) 173.
Makale, tez ve tebligler icin:
Ismail Demir, ‘Deniz Alacaklarina Karst Mesuliyetin Sinirlandiriimas: Hakkinda Milletlerarast
Sozlesme’de Yapilan 2012 Degisikliklerinin Degerlendirilmesi’ (2015) 31(1) BATIDER 111,
117.
Javan Herberg, ‘Injunctive Relief for Wrongful Termination of Employment” (Doktora Tezi,
University of Oxford 1989).
Ben McFarlane and Donal Nolan, ‘Remedying Reliance: The Future Development of
Promissory and Proprietary Estoppel in English Law’ (Obligations III Conference, Brisbane,
2006 Temmuz).
internet kaynaklari igin:
Sarah Cole, ‘Virtual Friend Fires Employee’ s.e.t. 19 Kasim 2009.
<https://www.dehukam.org/faaliyet-raporlari/> s.e.t. 11 Haziran 2025.
Mevzuat i¢in:
Tiirk Medeni Kanunu, Kanun Numarasi: 4721, Kabul Tarihi: 22.11.2001, RG 08.12.2001/24607.
Uluslararasi sézlesmeler i¢in:
International Convention on Civil Liability for Oil Pollution Damage, 1992.
Mahkeme kararlari igin:
11. HD, 17.11.1981, E. 1980 / 4528, K. 1981 / 4880 (Erisim Kaynag).
Istanbul BAM 37. HD, 6.7.2018, E. 2018/426, K. 2018/1194 (Erisim Kaynag).
Istanbul 17. Asliye Ticaret Mahkemesi, 18.12.2018, E. 2016/299, K. 2018/497 (Erisim Kaynag1).
Diger iilkelere ait mahkeme kararlar icin:
Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening)
(Application for Intervention) [1990] ICJ Rep 92.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
Brown v Board of Education of Topeka, 347 US 483 (1954).
Resmi Gazete’de yayinlanan karar vb.’ne metinler i¢in:
RG 24.07.2001/24472.
Ayni yazara ait bir esere sonraki atiflarda yazarin sadece soyadi ve akabinde virgiil konularak ilgili
sayfaya atif yapilabilir. Asagidaki 6rnek bu noktada dikkate alinabilir.
t Ademuni-Odeke, ‘Port State Control and UK Law’ (1997) 28 Journal of Maritime Law and
Commerce 657, 660.
5 Ademuni-Odeke, 662.
Ayni yazara ait birden fazla esere atifta bulunulmasi halinde, eser ad1 hakkinda hangi kisaltmanin
kullanilacag: ilk atifin sonunda parantez iginde gosterilir ve ardindan asagidaki drnekler dogrul-
tusunda kisaltmaya gidilir:
Kitaplar icin:
! Gareth Jones, Goff and Jones: The Law of Restitution (B. 7, Sweet & Maxwell 2009) 15
(Restitutio).
% Jones, Restitutio, 20.
Makale ve tebligler i¢in:
2 Jeremy Waldron, ‘The Core of the Case against Judicial Review’ (2006) 115 Yale LJ 1346,
1372 (‘Judicial Review”).
7 Waldron, ‘Judicial Review’, 1375.



(17)

(18)

(19)

(20)

(21)

(22)
(23)

(24)

Bibliyografyada yer alacak kaynaklar, su istisnalar hari¢ dipnotlardaki atiflar ile ayn1 bi¢imi alir:
Yazarim soyadi adindan once gelmelidir. Buna ek olarak yazarin adi yerine adinin sadece bag harfi
kullanilmali ve bu harften sonra virgiil konulmalidir.

Dipnot atfinda:

Elizabeth Fisher, Risk Regulation and Administrative Constitutionalism (Hart Publishing 2007).
Bibliyografyada:

Fisher E, Risk Regulation and Administrative Constitutionalism (Hart Publishing 2007)
Kaynaklar, bibliyografyada yazar soyadina gore alfabetik siraya gore diizenlenmelidir.
Bibliyografyada ayni yazarm birden fazla eserine atifta bulunuluyorsa, yazarin eserlerini
kronolojik sirayla (en eskiden baslayarak) ve tek bir yil iginde bagligin ilk kelimesine gore
alfabetik olarak siralanmalidir. Tlk esere yapilan atiftan sonra yazarm adi uzun gizgi ile
degistirilmelidir. Birden fazla yazara ait eserler ilk yazarin adi altinda bu yazarin tek yazarli
eserlerinden sonra alfabetik olarak siralanmalidir. Ilk yazarin birden fazla ortak yazarli eseri varsa,
ortak yazarli eserleri ortak yazar soyadina gore alfabetik olarak siralanmalidir. Ayni ilk yazar ve
ortak yazarin birden fazla eserine atifta bulunuluyorsa, eserler kronolojik olarak siralanmali ve her
seferinde ortak yazarin adini tekrarlanmalidir.

Atamer K, ‘1976 Siurli Sorumluluk ve 1992 Petrol Kirliligi Sozlesmelerinin Tatbikati’na Dair
Yasal Diizenleme Taslag ve Gerekgesi’, Bilgi Toplumunda Hukuk — Prof. Dr. Unal Tekinalp’e
Armagan, Cilt 1 (B.1, BETA 2003) 849 (‘Sinirli Sorumluluk’)

—— “Yeni Tiirk Ticaret Kanunu Uyarinca “Zarar Sigortalar”na Giris® (2011) 27 BATIDER 21
(‘Zarar Sigortalar1’)

—— ‘Deniz Ticareti Hukuku’na fliskin Tartigmali Igtihatlarm Yeni Tiirk Ticaret Kanunu
Uyarinca Degerlendirilmesi’, Ticaret Hukuku ve Yargitay Kararlari Sempozyumu XXVI,
Bildiriler- Tartismalar, 14 Aralik 2012 (B.1, Banka ve Ticaret Hukuku Aragtirma Enstitiisii 2013)
211 (‘Tartismali Ictihatlar’)

— Deniz Ticareti Hukuku, Cilt 1 (B. 1, On Iki Levha Yayincilik 2017) (Deniz Ticareti)

—— ve Siizel C, Yeni Deniz Ticareti Hukuku’nun Kaynaklari, Milletleraras1 Sézlesmeler ve
Aciklamali Cevirileri, Bibliyografya, Mahkeme Kararlari, (B.1, On iki Levha Yayincilik 2013)
Editorler tarafinca, DEHUKAMDER yayin ilkelerine uygunsuzlugu tespit edilen yazilar, hakeme
gonderilmeden Once, yayin ilkeleri dogrultusunda diizeltilmesi i¢in yazara iade edilir.

Editorler tarafinca, DEHUKAMDER yayin ilkelerine uygunlugu tespit edilen yazilar en az iki
hakeme gonderilir. Hakemlerden gelen raporlar dogrultusunda yazinin yayimlanmasina, yazardan
raporlar ¢ergevesince diizeltme istenmesine ya da yazinin geri ¢evrilmesine karar verilir ve yazar
en kisa siirede durumdan haberdar edilir.Hakem raporlarindan birinin kabul digerinin ret olmasi
durumunda ise makale tigiincii bir hakeme gonderilir.

Editorler, ilgili sayida yayimlanacak yazi yogunlugunu dikkate alarak, hakem incelemesinden
olumlu rapor almis yazilarin sonraki sayilarda yayimlanmasina ya da uzunluklarini dikkate alarak
yazara gonderilerek kisaltilmasina karar verebilir.

Dergide ¢ikan herhangi bir yaziya atifta “DEHUKAMDER” rumuzu kullanilabilir.

Dergide yer alan tiim ¢eviriler bir terciime biirosu tarafindan yapilmis olup, ¢evirilerden yazarlar
sorumlu degildir.

Dergide yer alan yazilar yazarlarin soyadlarina gore siralanmustir.
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SUBMISSION AND PUBLICATION GUIDELINES

Articles submitted to the journal proceeding should not be published or submitted elsewhere for
consideration. Submissions, if accepted for publication, should be copyright — owned by the
Ankara University National Center for the Sea and Maritime Law (DEHUKAM) (digital /
electronic media included) with all its publication rights and cannot be published anywhere else
without DEHUKAM’s consent.

Articles submitted to the journal must comply with the guidelines of the Committee on Publication
Ethics (COPE). For more information: https://publicationethics.org.

Submission proposals should be sent via DergiPark. For DergiPark address of the journal see:
https://dergipark.org.tr/en/pub/dehukamder.

In the submission proposals, the authors should state their titles, institutions they work,
communication addresses, telephone numbers and e-mail addresses.

Submissions should not exceed 10,000 words, excluding footnotes and bibliography. Turkish and
English abstracts as well as Turkish and English titles and maximum 5 keywords should be
included at the beginning of the articles. The abstract should be prepared in Times New Roman
characters, 10pt and it should be a maximum of 350 words.

The articles submitted by the authors is checked in the Turnitin. The process can continue for the
articles with a maximum of 10% similarity rate (excluding bibliographic materials, citations and
references with less than 7 words similarity) in this program.

Just below the title of the article, the title and surname of the author should be indicated, aligned
to the right of the page, and a footnote with a star should be placed at the end of the surname. In
the footnote with a star, the institution to which the author is affiliated, his title, e-mail address
and ORCID ID address should be included.

Example: Ankara University Law Faculty, Department of Maritime Law (e-mail adress) (ORCID
1D: 0000-0000-0000-0000).

Submissions should be prepared in Microsoft Word or Microsoft Word 5.1 for Macintosh format.
The main body of the text should be prepared in Times New Roman characters, 11 — point font,
1.1 line spacing, 9 pt paragraph spacing. Footnotes should be prepared with 0.5 cm indentation,
Times New Roman characters, 9 — point font, 1 type in spacing and 2 pt paragraph spacing.

If the citations in the text are less than three lines, the quoted part is written in "...". If the quotations
are more than three lines, they should be written as a separate paragraph indented 1.5 cm from the
right and left, in “...”, in Times New Roman character, 9 pt, text spacing 1.1 spacing, paragraph
spacing 6 pt.

Foreign words in the article should be specified in italic font.

Reference to names in the main text should not be shortened unless necessary. When shortening
is necessary, the name should be given as a whole and the shortened version should be added in
parenthesis next to it.

Headings in the text should be arranged as follows:

1. BOLD AND ALL CAPS

1. Bold and Only Initial Letters Capitalized

A. Bold and Only Initial Letters Capitalized

a. White and Only Initial Letters Uppercase

aa. White and Only Initial Letters Uppercase

References and citations should be prepared in the Oxford University Standard for the Citation of
Legal Authorities (OSCOLA) style. The final version of the relevant reference system can be
accessed via
https://www.law.ox.ac.uk/sites/default/files/migrated/oscola_4th_edn_hart 2012.pdf. The first
references to the sources are made in accordance with the examples given below:

For books and book chapters:

Nil Kula-Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Karsi Sorumlulugu Simirlama Fonu
(1st edn, On Iki Levha Yayincilik 2015).

Xl



(15)

(16)

(17)

Xl

Yiicel Acer and Ibrahim Kaya, Uluslararas: Hukuk Ingilizce Ozetli Ders Kitabt (12th edn, Seckin
Yaymcilik 2021) 209.
Kemal Senocak, ‘Sorumluluk Konusu Olaya Kasten Neden Olma (TTK m. 1477)’, Samim Unan
and Emine Yazicioglu (eds), Sigorta Hukuku Sempozyumlart (1st edn, On Iki Levha Yayncilik
2018) 173.
For the articles, theses and communiqués:
Ismail Demir, ‘Deniz Alacaklarina Karst Mesuliyetin Sinirlandirilmast Hakkinda Milletlerarast
Sozlesme’de Yapilan 2012 Degisikliklerinin Degerlendirilmesi’ (2015) 31(1) BATIDER 111,
117.
Javan Herberg, ‘Injunctive Relief for Wrongful Termination of Employment’ (DPhil thesis,
University of Oxford 1989).
Ben McFarlane and Donal Nolan, ‘Remedying Reliance: The Future Development of Promissory
and Proprietary Estoppel in English Law’ (Obligations III conference, Brisbane, July 2006).
For internet resources:
Sarah Cole, ‘Virtual Friend Fires Employee’ <www.nakedlaw.com/2009/05/index.html>
accessed 19 November 2009.
<https://www.dehukam.org/faaliyet-raporlari/> accessed 11 Haziran 2025.
For legislation:
Turkish Civil Code, Code Number: 4721, Acceptance Date: 22.11.2001, OG 08.12.2001/24607.
For international contracts:
International Convention on Civil Liability for Oil Pollution Damage, 1992.
For Turkish court decisions:
11. HD, 17.11.1981, E. 1980 / 4528, K. 1981 / 4880 (Access Source).
Istanbul BAM 37. HD, 6.7.2018, E. 2018/426, K. 2018/1194 (Access Source).
Istanbul 17. Asliye Ticaret Mahkemesi, 18.12.2018, E. 2016/299, K. 2018/497 (Access Source).
For court decisions of other countries:
Land, Island and Maritime Frontier Case (ElI Salvador/Honduras, Nicaragua intervening)
(Application for Intervention) [1990] ICJ Rep 92.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
Brown v Board of Education of Topeka, 347 U.S. 483 (1954).
For the texts of the decision etc. published in the Official Gazette:
OG 24.07.2001/24472.
In subsequent citations to a work by the same author, only the surname of the author and then a
comma can be used to refer to the relevant page. The following example can be considered at this
point.
IAdemuni-Odeke, ‘Port State Control and UK Law’ (1997) 28 Journal of Maritime Law and
Commerce 657, 660.
SAdemuni-Odeke, 662.
In case of citing more than one work by the same author, which abbreviation will be used about
the work name is shown in parentheses at the end of the first citation and then abbreviated in line
with the following examples:
For the books:
1 Gareth Jones, Goffand Jones: The Law of Restitution (7th edn, Sweet & Maxwell 2009) 15
(Restitutio).
5 Jones, Restitutio, 20.
For the articles and Communiqués:
2Jeremy Waldron, ‘The Core of the Case against Judicial Review’ (2006) 115 Yale LJ 1346,
1372 (‘Judicial Review’).
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THE JURISDICTION OF THE SPECIALISED MARITIME COURT IN THE
LIGHT OF RECENT CASE LAW

Prof. Dr. Kerim ATAMER™
oz
6762 sayili miilga Tirk Ticaret Kanununa 2004 yilinda eklenen bir hiikiim uyarinca
“Denizcilik Ihtisas Mahkemesi” (“DIM”) kurulmustur. DIM’nin gérev alaninin
belirlenmesinde sayisiz sorun ¢ikmigtir. Bu sorunlarin giderilmesi amaciyla 6102 sayil
Tirk Ticaret Kanununda yeni bir diizenleme yapilmistir. Ne var ki uygulamada

sorunlarin siirdigli goriilmektedir. Bu bildiride sorunlu alanlara 6rnekler verilmis ve
Kanunda yer verilen ¢6ziim bir kez daha vurgulanmustir.

Anahtar Kelimeler: sDenizcilik Thtisas Mahkemesi *Gérev *Deniz Alacaklari

ABSTRACT

A “Specialised Maritime Court” (“SMC”) was established in 2004 by way of addition of
a provision to the repealed Turkish Commercial Code numbered 6762. Countless
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problems have arisen in determining the jurisdiction of the SMC. In order to solve these
problems, a new provision was introduced in the Turkish Commercial Code numbered
6102. However, it is noted that the problems continue in practice. This paper gives
examples of the problem areas and emphasises the solution in the Code.

Keywords: *Specialised Maritime Court ¢Jurisdiction eMaritime Claims

GIRIS

6762 sayili miilga Tiirk Ticaret Kanununun® (“mTTK”) 4iincii maddesine 5136
sayilh Kanun? (“5136 sayili Kanun”) uyarinca eklenen iigiincii fikraya
dayamlarak “Denizcilik Ihtisas Mahkemesi” (“DIM”) kurulmustur. DIM’nin
yarg yetkisine iliskin olarak uygulamada ¢ok sayida sorun dogmustur. Bunun
lizerine 6102 sayili yiiriirliikteki Tiirk Ticaret Kanununun® (“TTK”) 5’inci
maddesinin ikinci fikrasinin ikinci ciimlesinde yeni bir diizenlemeye gidilmistir.
Ancak bu diizenleme kapsaminda da sorunlarin siirmekte oldugu goriilmektedir.

Bu bildiride, giincel yarg kararlari 1s181inda bazi sorunlarin ortaya konulmasi ve
¢Oziim yolunun bir kez daha agiklanmas1 amaglanmustir.

I. DENIZCILIiK iIHTiSAS MAHKEMESININ KURULUSU

DIM, 5136 sayih Kanunun 1’inci maddesi uyarinca mTTK’nmn 4’iincii
maddesine eklenen iiglincii fikra uyarinca kurulmustur®. Resmi gerekgede,
Ozetle, denizcilik alaninda dogan uyusmazliklarin siiratle ve “adalete, deniz orf
ve ddetlerine uygun ve en dogru sekilde” sonuglandirilabilmesi i¢in bu adimin
atildigr bildirilmistir®. Bu amag¢ dogrultusunda, o donemde faaliyet gdsteren

1 (Miilga) Tiirk Ticaret Kanunu, Kanun Numarasi: 6762, Kabul Tarihi: 29.06.1956, RG

09.07.1956/9353; ¢ok sayida degisiklikten sonraki ve ilga edilmeden 6nceki son giincel metni

icin bakiniz (“bkz.”) drnegin (“6rn.”) Unal Tekinalp ve Ersin Camoglu, A¢ctklamali, Notlu ve

Karsilagtirmal Tiirk Ticaret Kanunu ve Ticari Mevzuat (B. 12, Vedat Kitapgilik 2010).

Tirk Ticaret Kanununun Bazi Maddelerinin  Degistirilmesi Hakkinda Kanun, Kanun

Numarasi: 5136, Kabul Tarihi: 20.04.2004, RG 24.04.2004/25446. Bu Kanunun hazirlik

stireci, Ulastirma Bakanlig1 Gerekgesi, Hiikiimet Tasarisi, TBMM Komisyonlarinin Raporlart

ve Genel Kurul goriismeleri igin bkz. Duygu Damar, ‘Deniz Ticareti Hukukunda Yasama

Caligmalar1 (20 Nisan 2004 tarihli Kanun ve 1996 LLMC Protokolii)’ (2002) (Deniz Hukuku

Dernegi tarafindan yayimlanan) Deniz Hukuku Dergisi 6-7(1-4) 111.

8 Tirk Ticaret Kanunu, Kanun Numarasi: 6102, Kabul Tarihi: 13.01.2011, RG
14.02.2011/27846; giincel metin igin bkz. <www.mevzuat.gov.tr>.

4 Bkz. Kerim Atamer, Deniz Ticareti Hukuku, Cilt: | (B. 1, On iki Levha Yayncilik 2017) kenar
not (“kn.”) 958 (Deniz Ticareti I).

5 Gerekgenin tamamu igin bkz. Atamer, Deniz Ticareti |, kn. 961.
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Hakimler ve Savcilar Yiiksek Kurulu tarafindan DIM’nin yargi alam
belirlenmistir®.

DIM igin mTTK’nin 4’{incii maddesinin iigiincii fikrasinda getirilen gorev alani,
“bu Kanunun Dordiincii Kitabinda yer alan deniz ticaretine iliskin ihtilaflar”
olarak agiklanmistir. Bu anlatimdaki bozukluk’ bir yana, diizenlemedeki en
onemli aksaklik, mTTK’nin diger Kitaplarinda Ongoriilen diizenlemelerin
(6zellikle de Besinci Kitabinda yer alan deniz sigortalarina iliskin kurallarin) ve
diger denizcilik mevzuatina tabi olan uyusmazliklarin kapsam dis1 birakilmig
olmasidir®. Bu sebeple, DIM’nin gérev alani hususunda Yargitay’m cesitli
Daireleri arasinda esashi goriis ayriliklari dogmustur®. Tiim bu gelismeler
cercevesinde, hiikiim ayrintil bir sekilde elestirilmistir?®.

Il. TTK UYARINCA REFORM

1. Hazirhk Siireci

Yeni diizenlemenin uygulamaya getirdigi sorunlar kisa siire i¢inde sayisiz
yakinmaya yol agmistir. Bunun {izerine, TTK nin hazirlik ¢aligmalarini yiiriiten
Komisyon!! sorunu ele almistir'?. Komisyon, ¢esitli Sivil Toplum ve Meslek
Kuruluglar1 tarafindan ayri ayri bildirilen yakinmalari ve ¢6ziim isteklerini
degerlendirmistir. Kapsamli bir goriisme siirecinin sonunda da ¢6ziim yolu
iizerinde uzlagma saglanmustir.

2. Kural ve Resmi Gerekge

Bu uzlagma gergevesinde hiikiim yeniden kaleme almmis ve TTK Taslaginin
5’inci maddesinin ikinci fikrasinin ikinci climlesine islenmistir. Bu hiikiim, TTK
Tasarisinda, TBMM Adalet Komisyonunda ve Genel Kurulda bir degisiklige
ugramadan aynen s0yle kabul edilmistir:

6 Bkz. Atamer, Deniz Ticareti I, kn. 967.

Kanun, “ihtilaflarin yer aldig1” bir kaynak degildir; “ihtilaflarin ¢dzlimiine yonelik kurallarin
yer aldig1” bir kaynaktir.

8  Bkz. Atamer, Deniz Ticareti I, kn. 971-973.
%  Bu konuda gok ayrintili bilgi ve yargi karar1 igin bkz. Atamer, Deniz Ticareti I, kn. 991-1010.
10 Bkz. Atamer, Deniz Ticareti I, kn. 969-990.

1 Bu Komisyon hakkinda ayrintili bilgi i¢in bkz. Atamer, Deniz Ticareti I, kn. 778 ve devamu
(“vdm.”).
12 Bu siire¢ hakkinda bkz. Atamer, Deniz Ticareti I, kn. 1015- 1021.
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“Bir yerde ticaret davalarina bakan birden ¢ok asliye ticaret mahkemesi
varsa, is durumunun gerekli kildig: yerlerde Hakimler ve Savcilar Yiiksek
Kurulunca, asliye ticaret mahkemelerinden biri veya birka¢i miinhasiran
bu Kanundan ve diger kanunlardan dogan deniz ticaretine ve deniz
sigortalarina iliskin hukuk davalarina bakmakla gérevlendirilebilir.”

Bu hiikme iliskin resmi gerekgede'® aynen su agiklamaya yer verilmistir:

“(...) Tasari, bir yerde ticaret davalarina bakan birden ¢ok asliye ticaret
mahkemesi varsa, bunlardan birinin veya bir kaginin Tasaridan ve diger
kanunlardan dogan deniz ticaretine ve deniz sigortasina iliskin hukuk
davalarina bakmakla gorevlendirileceklerini hitkme baglamistir. Boyle bir
gorevlendirme yapilmigsa, o mahkeme veya mahkemeler bagka higbir
ticari davaya bakmayacak, miinhasiran deniz ticareti ve deniz sigortasi ile
ilgili davalar1 gorecektir. 6762 sayili Kanunun aksine, “Dérdiincii Kitap”
yerine “bu Kanundan ve diger kanunlardan dogan” denilerek s6z konusu
mahkemenin bakacagi isler alani amaca uygun olarak genisletilmistir.
Nitekim Limanlar Kanunu, Cevre Kanunu gibi ¢ok sayida bagka kanunda
da deniz ticaretine iliskin diizenlemeler bulunmaktadir; bu hiikiimlerden
dogan davalara da ayni mahkemelere bakilmasi mahkemenin gergek
anlamda uzmanlasmasini saglayacagi gibi, tek bir olaydan dogan gesitli
uyusmazliklarin (6rnegin ¢atma, deniz kirliligi, enkaz kaldirma, sigorta)
farklt mahkemelerde goriilmesi gibi amaca aykirt bir sonucu da 6nlemis
olacaktir”.

Boylece, dnceki diizenlemenin ortaya ¢ikarttig1 sorunlarin, tiim ilgili paydaslarin
uzlasan iradesi dogrultusunda ¢6ziimii yoluna gidilmistir. Yeni hiikiim uyarinca
uzman mahkeme, bir Asliye Ticaret Mahkemesi (“ATM”) Dairesi olarak
belirlenecektir'®. Boylece uzman olarak gorevlendirilen ATM, yalnizca TTK ’nin
belli bir Kitabindan dogan uyusmazliklara degil, deniz ticareti ve deniz
sigortalar1 alaninda ortaya c¢ikabilecek tiim hukuk davalarima bakacaktir.
Dolayisiyla; bir yandan gercek anlamda bir uzmanlik saglanacak ve diger yandan
da gemilere iliskin davalarm g¢esitli mahkemelere dagilmasi 6nlenmis olacaktir.

13 Tiirkiye Biiyiik Millet Meclisi (“TBMM”) Dénem: 23, Yasama Yili: 2, Sira Sayist: 96, 73-74
(Gerekge Madde 5).

14 Bu mahkeme hakkinda bkz. Baki Kuru, Medeni Usul Hukuku, El Kitabi, Cilt 1, (B. 1, Yetkin
Yayinlar1 2020) 71 (b), 140 (4), 238 (B); Hakan Pekcanitez, Oguz Atalay ve Muhammet
Ozekes, Medeni Usil Hukuku, Ders Kitabi (B. 12, On Iki Levha Yayimncilik 2024) kn. 156; Ali
Cem Budak ve Varol Karaaslan, Medeni Usul Hukuku (B. 8, Filiz Kitabevi 2024) 52 (kn. 12);
L. Sanal Gorgiin, Levent Borii ve Mehmet Kodakoglu, Medeni Usiil Hukuku (B. 13, Yetkin
Yayinlar1 2024) 35. Genel olarak ATM hakkinda bkz. Ramazan Arslan, Ejder Yilmaz, Sema
Taspinar Ayvaz ve Emel Hanagas1, Medeni Usul Hukuku (B. 10, Yetkin Yaymlar1 2024) 209
(ID); Siiha Tanr1ver, Medeni Usiil Hukuku, Cilt I: Temel Kavramlar ve Ilk Derece Yargilamas:
(B. 6, Yetkin Yaynlar1 2024) 164 (1); Murat Atah, Ibrahim Ermenek ve Ersin Erdogan,
Medeni Usiil Hukuku (B. 7, Yetkin Yayinlar1 2024) 148 (b).
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3. Yeni Gorevlendirme

TTK’nin kabuliiyle birlikte uzman mahkemenin gorevlendirilmesine yonelik
olarak art arda tasarruflarda bulunulmustur’®. Sonuc olarak, Istanbul’da 17. ve
[zmir’de 5. ATM, TTK’nin 5’inci maddesinin ikinci fikrasimm ikinci ciimlesi
uyarinca gorevlendirilmistir.

4, Yeni Kuralin Anlami

Yeni diizenlemede uzman mahkemenin gorev alanini belirleyen “deniz ticaretine
ve deniz sigortasina iliskin hukuk davalar’” ibaresinin anlamin1 da
somutlagtirmak gerekmektedir'®. Nitekim TTK bu agidan gegerli olan kurallar
agikca bildirmistir.

Gergekten de, TTK’nin 4’lincii maddesinin birinci fikrasinin ilgili kismi aynen
sOyledir:

“(...) taraflarin tacir olup olmadiklarma bakilmaksizin;

a) Bu Kanunda,

(...) Ongoriilen hususlardan dogan hukuk davalari (...) ticari dava (...)
sayilir.”

Bu kural uyarinca “ticari dava’larda goéreve iligkin olarak kabul edilen temel
hiikiim, 5’inci maddenin birinci fikrasinda aynen sdyle diizenlenmistir:

“(...) asliye ticaret mahkemesi tiim ticari davalara bakmakla gorevlidir.”

Dolayisiyla, 4’tincii maddenin birinci fikrasinin (a) bendi uyarinca “Bu Kanunda
ongoriilen hususlardan dogan hukuk davalari”na ATM’de bakilacaktir. Bu kural,
5’inci maddenin ikinci fikrasinin birinci ciimlesinde soyle tekrar edilmistir:

“Bir yerde asliye ticaret mahkemesi varsa, (...) 4 {incii madde hiikkmiince
ticari sayilandavalar[a] (...) asliye ticaret mahkemesinde bakilir.”

Ardindan da 5’inci maddenin ikinci fikrasinin ikinci ciimlesi uyarinca
gorevlendirilecek ATM’nin, “deniz ticaretine ve deniz sigortalarina iliskin
hukuk davalarina” bakacag1 ongdrilmiistiir.

Bu hiikiimlerin olusturdugu zincir ger¢evesinde, TTK bakimindan “deniz
ticaretine ve deniz sigortalarina iligkin hukuk davalar1”, “bu Kanunda 6ngdriilen

15 Bu konuda ayrintil bilgi i¢in bkz. Atamer, Deniz Ticareti I, kn. 1026-1029.
16 Bu konuda bkz. Atamer, Deniz Ticareti I, kn. 1032-1039.
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hususlardan dogan hukuk davalari’”dir. TTK’da (“Bu Kanunda”) 6ngoriilen
hususlarin arasinda, 1352°’nci maddenin birinci fikrasinda 22 bent halinde
sayilan “deniz alacaklar1” bulunmaktadir!’. Bu alacaklar, TTK min 1353 {incii
maddesinin birinci fikrasi uyarinca gemi {iizerinde ihtiyati haciz hakki ile
korunmustur. 1352’nci maddenin birinci fikrasinda 22 bent olarak diizenlenen
deniz alacaklari, hig siiphesiz, TTK’nin 4’iincii maddesinin birinci fikrasinin (a)
bendi kapsaminda “Bu Kanunda ongoriilen hususlar”’dandir. Dolayisiyla,
yalnizca bu alacaklara iliskin ihtiyati haciz bagvurulari degil, ayrica bu
“hususlardan dogan tiim hukuk davalar1 ve ¢ekismesiz yargi isleri”, TTK’nin
5’inci maddesinin ikinci fikrasinin ikinci ciimlesi uyarinca gorevlendirilen
ATM’nin gorev alanina girmektedir. Bu itibarla, 1352°nci madde hem ihtiyati
haciz hakkinin tanindigi halleri siralamakta, hem de 4’{incii maddenin birinci
fikrasi ile 5’inci maddenin ilk iki fikras1 uyarinca bu mahkemelerin bakmakla
gorevli oldugu “bu Kanundan (...) dogan deniz ticaretine (...) iliskin hukuk
davalar1” konularini da belirlemektedir.

Nitekim TTK’nin yiirlirliige girisini izleyen ilk yillarda, Yargitay’in 11, 20 ve
23. Hukuk Daireleri (“HD”) tam da bu gerekgeyle kararlarini vermistir'®. Daha
sonra, gorevsizlik kararlarini inceleme mercii Bolge Adliye Mahkemesi
(“BAM?”) olunca, bu kez ¢ok sayida BAM ilk kararlarinda yine bu gerekgeyi
benimsemistir'®. Dolayisiyla somut uyusmazlikta TTK nin 1352 nci maddesinin
birinci fikrasinda sayilan bir deniz alacaginin s6z konusu olup olmadig
degerlendirilmis; eger deniz alacag: s6z konusuysa Istanbul’da 17. ve Izmir’de
5. ATM gorevli sayilmistir. Hatta bir Uyusmazlik Mahkemesi kararinda bile bu
gerekge esas alimmistir?,

Ne var ki, asagida incelenecek olan daha yakin tarihli kararlarda bu sorunlarin
yeniden gilindeme geldigi goriilmektedir. Deniz alacaklar1 listesinin, ayni
zamanda uzman mahkemenin gorevini Dbelirledigi gerekcesi dikkate
almmaksizin, mTTK’nin 4’lincii maddesinin ti¢ilincii fikrasinin yurirlikte

17 Bu alacaklar hakkinda ayrintili bilgi ve kaynakga i¢in bkz. Kerim Atamer, Deniz Ticareti

Hukuku, Cilt IV: Deniz fcra Hukuku (B. 2, On ki Levha Yaymecilik 2019) kn. 217 vdm. (Deniz
Icra); Ecehan Yesilova-Aras, 1999 Tarihli Milletleraras: Sozlesme Geregi Geminin Ihtiyati
Haczi Kararimin Infazi “Arrest” (B. 1, Yetkin Yaymlar1 2023) kn. 65 vdm.; Emine Erdogan,
Milletleraras: Sézlesmeler ile Tiirk Hukukunda Deniz Alacagi (B. 1, On Iki Levha Yaymcilik
2024); ayrica bkz. Onur Yilmaz, Gemilerin [htiyati Haczi (B. 1, On iki Levha Yaymcilik 2023)
125 ve orada dipnot 506.

18 Cok sayida 6rnek icin bkz. Atamer, Deniz Icra, kn. 152-160.

19 Ornekler i¢in bkz. Atamer, Deniz Icra, kn. 161-166.

20 Bkz. Atamer, Deniz Icra, kn. 168.
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oldugu donemde benimsenen bazi goriis ve diisiincelerin yeniden ortaya ¢iktigi
anlagilmaktadir. Bu konudaki en c¢arpict oOrnekler asagida ele alinmis ve
yiirtirlitkteki TTK nin s6zii ve amaci bakimindan bu yargi kararlarina katilmanin
miimkiin olmadig1 agiklanmustir.

5. “Denizcilik ihtisas Mahkemesi” Terimi ve “DIiM” Kisaltmasi

Yukarida goriildiigii gibi, TTK’nin 5’inci maddesinin ikinci fikrasinin ikinci
climlesi uyarinca gorevlendirilen mahkeme, bir ATM Dairesidir. Dolayisiyla
mTTK nin 4’iincii maddesinin iiciincii fikrasinda kullanilan “Denizcilik Thtisas
Mahkemesi” terimi, gecerliligini yitirmistir. Ne var ki, bu terim, ylrtirlikte
kaldig1 kisa siire i¢cinde dylesine yaygin bir hale gelmistir ki, TTK déneminde
acilan davalarda avukatlar ve yargt organlar tarafindan hala kullanilmaktadir.
Gergekten de, ornegin Istanbul 17. ATM’de acilan davalarda Mahkemenin
unvaninin altina parantez icinde Denizcilik Ihtisas Mahkemesi diye yazilmakta,
gerek bu Mahkeme, gerekse istinaf ve temyiz mercileri ayni terimi 1srarla
kullanmaktadir.

Uygulamadaki bu yaygin kullanim dogrultusunda, bu ¢aligmada da TTK’nin
5’inci maddesinin ikinci fikrasinin ikinci ciimlesi uyarinca gorevlendirilen
mahkeme i¢in DIM kisaltmasina yer verilmistir. Ne var ki, yukarida agiklandig
gibi, hukuksal niteligi itibartyla bu mahkeme bir ATM Dairesidir.

I1I. GUNCEL YARGI KARARLARINDA KARSILASILAN SORUNLAR
1. Deniz is Hukuku Uyusmazliklar

A. Tiirk Bayrakhh Gemilerde Calisan Gemi Adamlari

Deniz Is Hukuku’ndan kaynaklanan uyusmazliklar, &zellikle de gemi
adamlarinin iicret ve diger alacaklart bakimindan gorevli mahkemenin
belirlenmesi, en sancili alanlardan birini olusturmaktadir. Bu konuda giindeme
gelen sorunlar ve dikkate alinmasi gereken ¢ikarlar, baska bir yayinda ayrintili
olarak incelenmistir?. 28.3.2019 tarihinde Yargitay Hukuk Genel Kurulu
(“HGK”) tarafindan verilen karara?® gotiiren yargilama siireci, sorunu en iyi
sekilde oOrneklemektedir. Kararda, hem mTTK hem de TTK hiikiimleri
cercevesinde sorun tartisilmis ve sonug olarak icra takibinin dayanaginin deniz

21 Bkz. Atamer, Deniz Ticareti I, kn. 1040-1053.
2 HGK, 28.3.2019, Esas (“E.”) 2017/2516, Karar (“K.”) 2019/360 (www.lexpera.com.r).
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is s6zlesmesi oldugu, buna karsilik TTK olmadigi, dolayisiyla Tiirk Bayrakli bir
gemide calisan gemi adammin iicret alacagi hakkinda 854 sayili Deniz Is
Kanununun® (“DIK”) 46’nc1 maddesinin birinci fikrasina gore Is Mahkemesinin
gorevli oldugu kabul edilmistir.

Yargitay HGK kararinda verilen bilgilere gore, alacakli gemi adami, muaccel
iicretinin 0denmesi istemiyle 2011 yilinda icra takibi yapmistir. Borglunun
takibe itiraz1 lizerine de itirazin iptali davasi agilmis, ancak gorevsizlik kararlart
sebebiyle konu ancak 2019 yilinda HGK tarafindan ele alinabilmistir.
Dolayisiyla alacakli gemi adami, icra takibinden baglayarak, yalnizca gorevli
mahkemenin belirlenmesi i¢in 8 yil beklemek zorunda birakilmstir. HGK
kararindan sonra esas hakkinda yapilacak yargilama ve ilamli icra siirecleri de
disiiniiliirse, gorev uyusmazligi sebebiyle alacaklinin ancak 10 yil sonra tahsil
hakkina kavusabilecegi goriilmektedir. Bu asamada gemi tam ziyaa ugramis
veya soOkiilmiis olabilir, borglu sirket tasfiyeye girmis olabilir yahut alacagin
tahsilini engelleyen bagkaca bir engel ¢ikmis olabilir. Bir gemi adamini, en kutsal
hakki olan iicret alacagina kavusmasi i¢in 10 yil siireyle bekletmek uygun
degildir. Ustelik bu gecikmenin, gorevli mahkemenin belirlenememesinden
dogmasi, makul sayilamaz. Gemi adami, tipki diger tiim isciler gibi, isveren
karsisinda korunmasi gereken kisidir. Onun alacagini korumaya c¢aligirken, sirf
gorevli mahkeme belirlenemedi diye 10 yillik bir gecikmeye yol agilmamasi
gerekir.

Burada soyut olarak hukuksal yorum yontemlerine bagvurulacak olursa, gemi
adaminin iicret alacagi TTK’nin 1320’ nci maddesinin birinci fikrasinin (a) bendi
uyarinca “gemi alacagir” ve 1352’nci maddenin birinci fikrasinin (o) bendi
uyarinca “deniz alacagi” niteligindedir. Her iki kural TTK’nin 4’lincii
maddesinin birinci fikrast kapsaminda “TTK’da diizenlenen hususlar’dir ve
dolayistyla DIM nin gérev alanina girmektedir. TTK da yer alan goreve iliskin
kurallar, Deniz Is Hukuku uyusmazliklarinda is mahkemelerini gérevli sayan
DIK’nin 46’nc1 maddesinin birinci fikrasinda 6ngériilen diizenlemeye gore hem
“temel kanun?* hem de “sonraki kanun” niteligindedir. Ancak DIK de, Tiirk
Bayrakli gemilerde ¢alisan gemi adamlarinin is s6zlesmeleri bakimindan “6zel
kanun” niteligini tasimaktadir. Ustelik asagida goriilecegi gibi, Yargitay

2 Deniz Is Kanunu, Kanun Numarasi: 854, Kabul Tarihi: 20.04.1967, RG 29.04.1967/12586;
giincel metin i¢in bkz. <www.mevzuat.gov.tr>.

2 TTK’nin “temel kanun” niteligi hakkinda bkz. Atamer, Deniz Ticareti I, kn. 773; bu terim
hakkinda bkz. Atamer, Deniz Ticareti I, kn. 27-28.
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HGK’nin benimsedigi ¢oziim, birgok halde isletilemedigi icin, se¢enekli bagka
cozlimler de giindeme gelmektedir.

Ne var ki, amag, hig¢ siiphesiz, gemi adamini korumak olduguna gore, boyle soyut
tartigmalarin i¢inde kaybolmadan, gemi adamimi koruyan, 6zellikle de gorevli
mahkemenin belirlenmesi i¢in 10 yil Adliye kapisinda bekletmeyen bir ¢6zim
benimsenmelidir. Bu ilke dogrultusunda daha dnce yapilan ¢agrimzi®® tekrar
ediyoruz: gemi adamlarinin deniz is sézlesmelerinden dogan alacaklarina iliskin
uyusmazliklarda, alacakli serbest birakilmalidir; buna gore alacakli, dilerse
TTK’nin 5’inci maddesinin ikinci fikrasimin ikinci climlesine gore gorevli
mahkemeye, dilerse de DIK’nin 46°nc1 maddesinin birinci fikrast uyarinca
gorevli mahkemeye bagvurabilmelidir. Gemi adami, ancak boyle korunur.

B. Yabanci Bayrakhh Gemide Calisan Gemi Adami

Onceki baslik altinda incelenen sorun hakkinda, geminin yabanci bayrakli
olmasi halinde farkli bir ¢6ziim benimsenmektedir. Gemi adami Tiirk vatandasi
olsa bile, yabanci bayrakli bir gemide ¢alisiyorsa DIK ve TTK kapsaminda
olmadig1 icin, Is Mahkemesinin gdérevli olmadigi, dolayisiyla uyusmazliga
Asliye Hukuk Mahkemesinde bakilacagi kabul edilmistir®. Bu ictihatlar
cercevesinde, Izmir BAM 17. HD tarafindan kisa siire 6nce verilen kararlarda,
yabanci bayrakli gemilerde ¢alisan gemi adamlarinin deniz is sdzlesmelerinden
dogan alacaklar1 i¢in TTK’nin 1353 iincii maddesinin birinci fikrasi uyarinca
gemi {izerinde ihtiyati haciz kararlarinin bile DIM tarafindan verilemeyecegi
sonucuna varimistir?’,

Bu kararlarda varilan sonuglara katilmak miimkiin degildir. Yabanci bayrakli
gemilerde calisan gemi adamlarmin, alacaklar1 sebebiyle “gemi alacaklisi
hakkina sahip olup olmadiklari, Tiirkiye’deki yargilamalarda Tiirk Hukuku
uyarinca belirlenir; bu kanunlar ihtilafi kurali TTK’nin 1320’nci maddesinin
tcilincli fikrasinda agikga Ongoriilmiistiir. Dolayisiyla bu alacaklilar da aym
maddenin birinci fikrasinin (a) bendi uyarinca gemi alacaklisidir. Ote yandan,

% Atamer, Deniz Ticareti I, kn. 1051.

26 11. HD, 19.9.2016, E. 2016/8364, K. 201/7310; 13. HD, 29.6.2015, E. 2015/1756, K.
2015/22285. Her iki karara, {zmir BAM 17. HD, 23.6.2022, E. 2022/1124, K. 2022/1155
(www.lexpera.com.tr) kararinda atif yapilmistir.

27 izmir BAM 17. HD, 23.6.2022, E. 2022/1124, K. 2022/1155 (www.lexpera.com.tr); izmir
BAM 17. HD, 12.10.2022, E. 2022/1566, K. 2022/1562 (www.lexpera.com.tr); izmir BAM
17. HD, 12.10.2022, E. 2022/1568, K. 2022/1563 (www.lexpera.com.tr).
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gemilerin ihtiyati haczine yonelik olarak Tiirkiye’de yapilan bagvurular da yine
Tiurk Hukuku’na tabidir; bu kural da TTK’nin 1350’nci maddesinin birinci
fikrasinin birinci ciimlesinde diizenlenmistir. Dolayisiyla bu gemi adamlar1 da
ayn1 Kanunun 1352’nci maddesinin birinci fikrasinin (o) bendi uyarinca deniz
alacag1 sahibidir ve gemi iizerinde ihtiyati haciz hakki ile korunmustur. Hem
gemi alacaklis1 statiisii, hem de deniz alacaklis1 statiisi TTK uyarinca
taninmistir. Yukarida aciklandigi gibi, TTK’da ongoriilen hususlardan dogan
ticari davalarda, taraflarin tacir olup olmamasi 6nem tasimaz. Bu itibarla, ayni
zamanda gemi alacagi olan bir deniz alacaginin TTK’nin 1353{incii maddesinin
birinci ve ikinci fikralar1 uyarinca gemi iizerinde ihtiyati haciz hakki ile
korunabilmesi igin, DIM tereddiitsiiz gorevlidir. Alacakli gemi adamina, gemi
ve deniz alacaklar1 konularinda uzman mahkemeye bagvuru yolunu kapatmak,
onun korunmasi amacina bir kez daha aykir1 diisecektir. Bu sebeple, yukarida
Tiirk Bayrakli gemiler bakimindan savunulan ¢6ziimiin burada da gegerli olmasi
ve alacakliya se¢im Ozgiirliigiiniin taninmas1 uygun olacaktir.

C. Gemi Alacakhis1 Hakki Uyarinca Yeni Malikin Takip Edilmesi

Alacakli gemi adaminin mutlak surette Is Mahkemesine veya Asliye Hukuk
Mahkemesine yoOnlendirilmesindeki isabetsizlik, gemi iizerindeki miilkiyet
hakkinin el degistirmis olmas1 sebebiyle gemi alacaklis1 hakkinin yeni malike
karst ileri stirtildiigii hallerde daha da belirgindir. Nitekim gemi adami, TTK nin
1320’nci maddesinin birinci fikrasinin (a) bendi uyarinca gemi alacaklisi
statiislinli kazaninca, bu alacagi koruyan kanuni rehin hakki, 1321’inci maddenin
besinci fikrasi uyarinca geminin yeni malikine karsi da ileri siiriilebilmektedir.
Istanbul BAM 14. HD tarafindan verilen iki kararda, bu hallerde yeni malik ile
alacakli gemi adamu arasinda bir is sozlesmesi bulunmadigindan, yalnizca
kanuni rehin hakki iliskisinin kuruldugu, bu sebeple de DIM nin gérevli oldugu
sonucuna varilmistir®®, Bu sonuca tereddiitsiiz katilmak gerekmektedir. Yukarida
goriildiigi gibi, gemi adaminin iicret alacagi hem gemi alacagi olarak, hem de
deniz alacagi olarak TTK’da diizenlenmistir. Dolayisiyla bu alacaga yonelik
davalarda DIM gorevlidir. Alacagin yalnizca gemi alacaklist hakki sebebiyle
yeni malike karsi ileri siirtildiighi haller ile geminin tasidigi bayraga gore
belirlenen diger haller arasinda bu agidan bir ayrim gozetilmesi uygun degildir.
Gemi adamimin korunmasi amaclandigina gore, gemi adami mahkemenin

2 jstanbul BAM 14. HD, 2.10.2019, E. 2018/1255, K. 2019/1246 (www.lexpera.com.tr);
istanbul BAM 14. HD, 10.10.2019, E. 2018/1257, K. 2019/1279 (www.lexpera.com.tr).
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seciminde &zgiir birakilmalidir ve TTK uyarmca DIM her ihtimalde gorevli
sayilmalidir.

2. Eser Sozlesmesi

A. Tersane ile Issahibi Arasindaki Uyusmazhiklar

Gemilerin yapimi ve onarimina iliskin s6zlesmeler “eser s6zlesmesi” niteligini
tagidigindan, mTTK’ nin 4’{incii maddesinin ti¢lincli fikrasinda 6ngdriildiigii
sekilde o Kanunun Doérdiincti Kitabinda “yer alan uyusmazlik” degildi; bu
sebeple Yargitay 15. HD igtihatlarna gore bu uyusmazliklarda DIM gorevli
sayllmiyordu ve ATM’ye basvurulmas: gerekiyordu®®. TTK’nin yiiriirliige
girmesiyle birlikte, mTTK’nin séziine uygun olan bu ¢o6ziimde esashi bir
degisiklik meydana gelmistir. Yukarida nakledildigi gibi, yeni diizenlemede
DIM, TTK’dan “ve diger kanunlardan” dogan deniz ticaretine iliskin hukuk
davalarina bakmakla gorevlendirilmistir. Bu baglamda, Borglar Hukuku’nun
eser sozlesmesine iliskin hiikiimleriyle ¢6ziime kavusturulacak olan deniz
ticareti uyusmazliklar1 da DIM’nin gérev alanina alimnustir.

Ne var ki, kisa siire 6nce verilen iki istinaf kararinda, gemilerin yapimina veya
onarimina iligkin sozlesmelerin eser sozlesmesi niteligi tagimalari sebebiyle
DIM’nin gérev alanin girmedikleri sonucuna varilmistir®®. Bu igtihatlar, mTTK
donemindeki hukuksal durumu yansitmaktadir ve yeni diizenlemeye agik¢a
aykiridir. TTK’nin 1352°nci maddesinin birinci fikrasinin (m) bendi uyarinca
“geminin yapumi, yeniden yapimi, onarumi, donatilmasi ya da geminin
niteliginde degisiklik yapilmasi” hususlarindan dogan istemler deniz alacag:
niteli§ini tasimaktadir. Dolayisiyla, yukarida goriildiigii gibi, bu alacaklar
hakkinda DIM gérevlidir. Nitekim Yargitay 20. ve 23. HD de, anilan (m)
bendine dayanarak bu tiir alacaklarin DIM’nin gérev alanina girdigine karar
vermistir®. Ayni sekilde Istanbul BAM 37. HD tarafindan da, istikrarli ve
isabetli bir sekilde, (m) bendi kapsamina giren uyusmazliklara DIM tarafinda
bakilacag: hiikiim altina alinmustir®. Bu isabetli igtihatlarin artik tiimiiyle

29 Bkz. Atamer, Deniz Ticareti I, kn. 1009-1010.

30 fstanbul BAM 14. HD, 24.9.2020, E. 2020/1152, K. 2020/965 (www.lexpera.com.tr); Istanbul
BAM 15. HD, 12.1.2022, E. 2022/27, K. 2022/46 (www.legalbank.net).

31 Bu igtihatlar igin bkz. Atamer, Deniz Icra, kn. 154 (dn. 16) ve kn. 155 (dn. 17).

%2 Oncelikle bkz. Atamer, Deniz Icra, kn. 162 (dn. 23); bu igtihat su kararlarda siirdiiriilmiistiir:
!stanbul BAM 37. HD, 6.9.2019, E. 2019/926, K. 2019/1940 (www.sinerjimevzuat.com.tr);
Istanbul BAM 37. HD, 10.9.2019, E. 2019/553, K. 2019/1978 (www.sinerjimevzuat.com.tr);
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yerlesik hale gelmesi ve bu tlir uyusmazliklarda gérevli mahkeme sorununun
ortadan kalkmasi gerekmektedir. TTK’nin 1352°nci maddesinin birinci
fikrasinin (m) bendinde 6ngoriilen deniz alacaklarindan dogan uyusmazliklarin
yarg1 yeri DIM’dir.

B. Tersane ile Taseronu Arasindaki Uyusmazhklar

Buna karsilik, bir tersane ile alt yiiklenicisi (taseronu) arasindaki sdzlesmeden
dogan uyusmazliklar, anilan (m) bendinin kapsamina girmez. Dolayisiyla bu tiir
sozlesmelerden kaynaklanan davalara ATM’de bakilmasi gerekmektedir. Bu
isabetli ¢oziim, yakin tarihli BAM kararlariyla hiikiim altina alinmigtir3,

3. “Tiiketici” Uyusmazhklar:

7/11/2013 tarihli ve 6502 sayili Tiiketicinin Korunmas: Hakkinda Kanunun®*
83’lincii maddesinin ikinci fikrasinda yer alan diizenleme sebebiyle,
“tiiketici”nin taraf oldugu uyusmazliklarda tiiketici mahkemelerinin gorevli
sayllmasi ihtimalinin bulunduguna daha oOnce isaret edilmis ve bu ¢6ziimiin
sakincalari ifade edilmisti®®. Gergekten de, kisa siire dnce bu yonde bir karar
verilmistir. Buna gore, denizyoluyla esya tasima (navlun) sozlesmesinden
kaynaklanan bir uyusmazlikta, denizasiri taginan ev esyasinin malikinin tacir
olmamasi hélinde, bu esyanin teslimine iligkin davaya tliketici mahkemesinde
bakilacag: hiikiim altina alinmstir®®. Anilan 83’{incii maddenin ikinci fikrasinda
ongoriilen kural sebebiyle bu ¢oziim muhtemelen tartisilamayacaktir. Ne var ki,
deniz ticareti alaninda uzman mahkeme dururken, ayni alanda higbir birikimi
bulunmayan bir mahkemenin gorevli sayilmasi, hukuk politikasi agisindan
sorgulanmalidir. S6z gelimi TTK m. 1256 ila 1271°de diizenlenen sorumluluk
rejiminden veya TTK m. 1328 uyarinca uygulanacak simirli sorumluluk
rejiminden kaynaklanan uyusmazliklari, bu alanda uzmanlagmis ve tecriibeli
mahkemenin yerine, bu konularda hi¢bir tecriibesi olmayan mahkemeye emanet

Istanbul BAM 37. HD, 5.11.2019, E. 2019/1220, K. 2019/2523 (www.lexpera.com.tr);
Istanbul BAM 37. HD, 6.11.2019, E. 2019/1221, K. 2019/2537 (www.lexpera.com.tr);
istanbul BAM 37. HD, 6.12.2019, E. 2019/1656, K. 2019/2861 (www.lexpera.com.tr);
[stanbul BAM 37. HD, 19.12.2019, E. 2019/1731, K. 2019/2988
(www.sinerjimevzuat.com.tr).

3 fstanbul BAM 37. HD, 10.9.2019, E. 2019/550, K. 2019/1985 (www.sinerjimevzuat.com.tr);
Istanbul BAM 45. HD, 28.4.2021, E. 2021/153, K. 2021/455 (www.lexpera.com.tr).

3% Giincel metin i¢in bkz. www.mevzuat.gov.tr.

35 Bkz. Atamer, Deniz Ticareti I, kn. 1054.

% izmir BAM 6. HD, 22.6.2023, E. 2023/774, K. 2023/1216 (www.lexpera.com.tr).
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etmek pek de arzu edilecek bir ¢oziim degildir. Ancak yiiriirliikteki 83 {incii
maddenin ikinci fikrasi karsisinda halen ¢6ziim ne yazik ki bu yondedir.

4. Denizasir1 Satis Sozlesmeleri

Bazi ilk derece mahkemeleri tarafindan, denizasir1 satis sézlesmelerinden dogan
uyusmazliklarda bile DIM’nin gérevli olacagma dair kararlar verilmistir®. Bu
kararlar istinaf bagvurulari iizerine, hakli olarak bozulmustur. Gergekten de,
satici ile alict arasinda kurulan denizasiri satis sdzlesmesinin ifas1 kapsaminda
yiikiin gemiyle taginmasi, bu so6zlesmeyi TTK nin 1352’nci maddesinin birinci
fikras1 kapsaminda bir deniz alacagi haline getirmez. Saticiyla alicinin karsilikli
istemleri, denizasir1 satig sozlesmesine dayanir, yoksa bir deniz alacagina degil.
Nitekim bir istinaf kararinda, denizasir1 satis s6zlesmesine konu olan esyadaki
ayiptan kaynaklanan tazminat istemine ATM’de bakilacagina karar verilmistir®®,
Ayni sekilde, bir baska istinaf kararinda, denizasir1 satis s6zlesmesinden dogan
semen alacaginin tahsili davasinin da yine ATM’de goriilecegi hiikiim altina
almmigtir®®, Bu kararlar, yukarida yaptigimiz agiklamalar uyarinca yerindedir.

5. Denizyolu Tasimasi iceren Karma Tasima ve CMR

TTK’nin 902 ila 905 inci maddelerinde “degisik tiir araclar ile tasima”
diizenlenmistir. Bu tasima s6zlesmesi i¢in kisaca “karma tasima”, “multimodal
tasima” veya “kombine tagima” terimleri de kullanilmaktadir. Caligmamizda

“karma tasima” ibaresinin kullanilmasi tercih edilmistir.

Bir karma tasima sozlesmesi, kismen denizyoluyla yapilacak bir tagimayi da
iceriyorsa, boyle bir sdzlesmeden dogabilecek uyusmazliklara hangi mahkemede
bakilacagi ilging bir sorundur. Bu sorun, aslinda karayoluyla tasima
sozlesmelerini diizenleyen CMR’nin®® 2 nci maddesinin birinci fikrasi
kapsaminda yapilan tagimalar bakimindan da giindeme gelmektedir. Eger
denizyoluyla tagimay1 da iceren bir parkur i¢in bir tek karma tagima sdzlesmesi
yapilmigsa, bdyle bir sozlesmeden dogan uyusmazliklara, 6zellikle de yiik

37 Bkz. asagida dn. 38 ve 39°da anilan istinaf kararlarinda bozulan yerel mahkeme kararlari.

3 istanbul BAM 13. HD, 17.11.2022, E. 2022/1325, K. 2022/1689 (www.lexpera.com.tr).

39 Istanbul BAM 43. HD, 4.11.2021, E. 2021/1205, K. 2021/1301 (www.lexpera.com.tr).

40 Bu kisaltmayla anilan Milletlerarasi Sozlesmenin Ingilizce orijinal bashigr sdyledir:

Convention on the Contract for the International Carriage of Goods by Road; Tiirk¢e resmi
ceviride su baslik kullamlmistir: Esyalar Karayolundan Uluslararas1 Nakliyat1 igin Mukavele
Sozlesmesi. Resmi metinler, geviriler ve ayritili serh igin bkz. Hakan Karan, Ozgenur Kara
ve Izel Varan, CMR Serhi (B. 2, Yetkin Yayinlar1 2020).



Giincel Yargi Kararlar: Isiginda
14 Deniz Ticareti Davalarima Bakmakla Gérevli Mahkeme

zararina veya gecikmesine dayanan tazminat davalarina hangi mahkemede
bakilacaktir? Kisa siire 6nce verilen istinaf kararlarinda, bu konuya iliskin olarak
goriis ayriliklar1 saptanmaktadir.

Gergekten de, bazi istinaf kararlarinda, karma tagima sozlesmesinden dogan
uyusmazliklara, bu sozlesme denizyolu kesidini igerse bile, ATM’de
bakilacagina karar verilmistir*’. Buna karsilik, diger bazi kararlarda ayni konuda
DIM nin gérevli oldugu sonucuna vartlmigtir®?,

Burada oncelikle TTK’nin 903’iincii maddesinin birinci fikrasinin birinci
ciimlesinde aciklanan ¢dziime bakilmalidir. Buna gore, zararin denizyoluyla
tasima kesidinde meydana geldigi saptanmissa, Deniz Ticareti Hukukuna 6zgii
kurallar uygulama alan1 bulacaktir. Dolayisiyla bu secenekte DIM’nin de gérevli
sayilmasi gerekmektedir.

Ancak zararin meydana geldigi tasima kesidi bilinmiyorsa ve bu sebeple 902’nci
maddenin birinci fikrasina uygun olarak TTK nin Dérdiincii Kitabinin Birinci ve
Ikinci Kisimlar1 uygulansa bile, DIM’nin gorevli sayilmasi uygun olacaktir.
Nitekim zararin hangi tasima kesidinde meydana geldigine yonelik inceleme,
esas hakkindaki yargilamada yapilacaktir. Aksi sabit oluncaya kadar, zararin
denizyoluyla tasima sirasinda meydana gelmis olabilecegi kabul edilecektir. Bu
asamada da DIM gorevli sayilacaktir. Zararm deniz tasimasi kesidinde meydana
gelmedigi anlasilirsa veya hangi tasima kesidinde dogdugu belirlenemezse,
dosyanin gorevsizlik karar1 verilerek ATM’ye gonderilmesi gereksiz bir zaman
kaybina yol acacaktir; onun yerine, usul ekonomisi kurali geregince DIM nin
yargilamay1 sonuglandirmasi daha uygun bir ¢6ziim olacaktir.

6. Finansal Kiralama Sozlesmesi

Kisa siire once verilen bir istinaf kararinda, bir gemiye iligkin finansal kiralama
so0zlesmesinden dogan bakiye kira isteminin “deniz alacag1” olmadig1 sonucuna
varilmigtir®®, Oysa bu sonuca katilmak miimkiin degildir. TTK min 1352’nci
maddesinin birinci fikrasinin (f) bendi uyarinca “(...) geminin (...) kiralanmasi
amacwla yapilmis her tirlii sézlesme”den dogan istem deniz alacagi
niteligindedir. Bu bentte gecen “her tiirlii s6zlesme” ibaresinin kapsamina

4 fstanbul BAM 12. HD, 24.1.2019, E. 2018/2427, K. 2019/90 (www.sinerjimevzuat.com.tr);
Istanbul BAM 37. HD, 8.6.2020, E. 2020/237, K. 2020/1218 (www.lexpera.com.tr).

42 fstanbul BAM 13. HD, 22.5.2019, E. 2019/189, K. 2019/788 (www.sinerjimevzuat.com.tr);
Istanbul BAM 14. HD, 13.6.2019, E. 2018/1310, K. 2019/825 (www.lexpera.com.tr).

43 stanbul BAM 44. HD, 25.3.2021, E. 2021/320, K. 2021/348 (www.lexpera.com.tr).
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finansal kiralama sozlesmeleri de girmektedir®*. Nitekim her iki kira
sozlesmesine gore de zilyetlik kiraciya birakilmaktadir; dolayistyla bu acidan
sozlesmelerin arasinda bir fark yoktur. Fark, kira bedellerinin miktarinda ve
sOzlesme siiresi sonunda geminin iadesi veya miilkiyetinin nakli noktalarinda
ortaya ¢cikmaktadir. Bu itibarla, finansal kiralama s6zlesmelerini (f) bendinin
kapsami disinda birakmak i¢in herhangi bir sebep yoktur.

Su hélde, gemilerin finansal kiralanmasina yonelik sozlesmelerden dogan
uyusmazliklar da DIM’nin gérev alanina girmektedir.

7. DIM Kurulmayan Yerlerde Gorevli ATM

Yakin tarihli istinaf kararlarinda giindeme gelen diger bir ilging sorun, mTTK
donemine dayanmaktadir. Nitekim mTTK nin 4 {incli maddesinin tiglincii fikrasi
uyarinca kurulan DIM heniiz gorevdeyken, o ddénemde faaliyet gdsteren
Hakimler ve Savcilar Yiiksek Kurulu 24.3.2005 tarihli ve 188 sayili Karar
vermistir®® (“188 sayili Karar”). Bu Kararin 18 inci maddesinin ikinci fikrasina
gdre, DIM kurulmayan ve birden fazla ATM bulunan yerlerde, DIM’nin gorev
alanina giren uyusmazliklara 1. ATM tarafindan bakilacaktir. TTK yiiriirlige
girdikten sonra, yukarida goriildiigii gibi, boyle bir gérevlendirme yapilmamistir;
ancak 188 sayili Kararn yiiriirlikten kaldirldigina dair yeni bir karar da
verilmemistir.

Kisa siire 6nce Mersin, Ankara ve Kocaeli’nde DIM nin gorev alanina giren
davalar kendilerine gelen ATM’ler, bu davalarda 188 sayili Karara dayanarak 1.
ATM’ye gorevsizlik karar1 vermistir. Tiim bu davalarda bu kez de 1. ATM’ler,
188 sayili Kararin yiiriirlitkten kalktigi gerekgesiyle gorevsizlik karari verince,
dosyalar BAM’lara intikal etmistir. Adana BAM 14. HD ve Ankara BAM 20.
HD tarafindan verilen kararlarda, TTK’nin 5’inci maddesinin ikinci fikrasinin
ikinci ciimlesi uyarinca DIM nin bir ATM Dairesi olarak kuruldugu, dolayistyla
188 sayili Kararin uygulanmasina olanak kalmadigi, bu sebeple de DIM
kurulmayan yerlerde her ATM’nin Oniine gelen deniz ticareti ve deniz
sigortasina iliskin hukuk davasina bakacag hiikiim altina almmstir®®, Buna

44 Atamer, Deniz Icra, kn. 275; Yesilova-Aras, kn. 85.

4 Bu Karar hakkinda bilgi ve Kararin 18’inci maddesinin ikinci fikrasinin tam metni igin bkz.

Atamer, Deniz Ticareti |, kn. 967.
4 Adana BAM 14. HD, 15.12.2022, E. 2022/2093, K. 2022/408 (www.lexpera.com.tr); Adana
BAM 14. HD, 3.4.2023, E. 2023/96, K. 2023/322 (www.lexpera.com.tr); Adana BAM 14. HD,
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karsilik Sakarya BAM 7. HD tam aksi yonde bir karar vermis, TTK’ daki gorev
hiikmiiniin mTTK’da yer alan kuralin devami niteliginde olmasindan 6tiirii 188
say1l1 Kararin halen yiiriirliikte olduguna, dolayistyla DIM kurulmayan yerlerde,
deniz ticareti ve deniz sigortasina iligkin hukuk davalarina 1. ATM tarafindan
bakilacagina hiikmetmisgtir’,

Yiiksek Mahkemeler arasindaki bu goriis ayriligi, uygulama agisindan son
derece sakincalidir. Sirf bu goriis ayrilig1 sebebiyle, gorevsizlik kararlarinin ve
buna bagli gecikmelerle belirsizliklerin siirecegi anlasilmaktadir. TTK’da
DiM’nin statiisii tiimiiyle yeniden diizenlendigi igin, 188 sayili Kararin bir
hiikmiiniin kalmadigin1 kabul etmek gerekmektedir. Ancak s6z konusu goriis
ayriliginin giderilebilmesi i¢in siiphesiz en dogru ¢6ziim, 188 sayili Kararin
yiirtirliikten kaldirildigina iliskin olarak Hakimler ve Savcilar Kurulu tarafindan
acikea yeni bir kararin yayimlanmasidir.

SONUC

TTK’nin 5’inci maddesinin ikinci fikrasinin ikinci climlesinde 6ngoriilen uzman
mahkeme, mTTK’nin 4’{incii maddesinin {¢iincii fikras1 uyarinca getirilen
diizenlemeden kaynaklanan sorunlart gidermek amaciyla kaleme alinmistir.
Yeni diizenleme yapilirken, TTK Taslagini hazirlayan Komisyon ve denizcilik
sektoriiniin ¢ok sayida paydasi uzlagsma i¢inde bir ¢6zlim getirmistir. Bu ¢6ziim,
TTK’nin somut hiikiimlerinde ve resmi gerekcesinde agikca ortaya konmustur.
Gorevsizlik kararlar1 sebebiyle yargilamalarim 10 yila kadar uzayabildigine
iligkin bir karara yukarida yer verilmistir. Boylesine gecikmeler, yargiya duyulan
giiveni sarsmakta ve adil yargilanma hakkini ihlal etmektedir. Bu tiir sakincalarin
onlenmesi i¢in, TTK’nin 5’inci maddesinin ikinci fikrasmin ikinci ciimlesinde
ongoriilen kuralin, acik séziine ve amacina uygun bir sekilde yorumlanip
uygulanmasi gerekmektedir. Buna gore, TTK’ nin 1352°nci maddesinin birinci
fikrasinda 6ngoriilen “deniz alacaklari”na iliskin hukuk davalari, her ihtimalde
TTK’nin 5’inci maddesinin ikinci fikrasinin ikinci climlesi uyarinca
gorevlendirilen mahkemenin gorev alan1 kapsamina girmektedir.

4.4.2023, E. 2023/308, K. 2023/329 (www.lexpera.com.tr); Ankara BAM 20. HD, 3.11.2022,
E. 2022/1861, K. 2022/1404 (www.lexpera.com.tr).

47 Sakarya BAM 7. HD, 28.11.2022, E. 2022/2296, K. 2022/2095 (www.lexpera.com.tr).
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OZET

6762 sayili miilga Tirk Ticaret Kanununa 2004 yilinda eklenen bir hiikiim uyarinca
“Denizcilik Ihtisas Mahkemesi” (“DIM”) kurulmustur. DIM’nin gorev alanmin
belirlenmesinde sayisiz sorun ¢ikmistir. Bu sorunlarin giderilmesi amaciyla 6102 sayili
Tiirk Ticaret Kanununda yeni bir diizenleme yapilmistir. Ne var ki uygulamada
sorunlarin siirdiigli goriilmektedir. Bu bildiride sorunlu alanlara 6rnekler verilmis ve
Kanunda yer verilen ¢6ziim bir kez daha vurgulanmistir.

Anahtar Kelimeler: sDenizcilik Thtisas Mahkemesi *Gérev «Deniz Alacaklar:

INTRODUCTION

Based on the third paragraph appended to Article 4 of the repealed Turkish
Commercial Code No. 6762 (“rTCC”) pursuant to the Act No. 51362 (“Act No.
5136”), a “Specialised Maritime Court” (“SMC”) was constituted. Many
practical problems have arisen regarding the jurisdiction of the SMC. Upon this,
a new regulation was introduced in the second sentence of the second paragraph
of Article 5 of the applicable Turkish Commercial Code No. 61023 (‘TCC’).
Nevertheless, it appears that problems persist despite this recent regulation. This
paper aims to set forth some of the problems based on the recent judicial rulings
and explain the solution path once again.

I. CONSTITUTION OF THE SPECIALISED MARITIME COURT

The SMC was constituted pursuant to the third paragraph appended to Article 4
of the repealed TCC pursuant to Article 1 of the Act No. 5136% The formal
drafting reasons, in summary, state that this action has been implemented to
resolve conflicts emerging in the maritime sector swiftly and ‘in alignment with

1 (Repealed) Turkish Commercial Code, Law no: 6762, Adopted on: 29/06/1956, OG
09/07/1956-9353; for the last updated text after several amendments and before its repeal, see
(‘see’) e.g. (‘eg.”) Unal Tekinalp and Ersin Camoglu, A¢ctklamali, Notlu ve Karsilastirmal
Tiirk Ticaret Kanunu ve Ticari Mevzuat (12th edn, Vedat Kitapcilik 2010).

2 Act on the Amendment of Certain Provisions of the Turkish Commercial Code, Act No: 5136,
Adopted on: 20/04/2004, OJ: 24/04/2004-25446. For the preparatory process of this Act, the
preamble of the Ministry of Transport, the ministerial bill, the reports of the committees of the
Grand National Assembly of Turkey, and the deliberations of the General Assembly, see
Duygu Damar, Deniz Ticareti Hukukunda Yasama Calismalart (20 Nisan 2004 tarihli Kanun
ve 1996 LLMC Protokolii) (2002) (published by the Maritime Law Association) Deniz Hukuku
Dergisi 6-7(1-4) 111.

8 Turkish Commercial Code, Law no: 6102, Adopted on: 13/01/2011, OJ: 14/02/2011-27846;
For the latest text, see: www.mevzuat.gov.tr.

4 See Kerim Atamer, Deniz Ticareti Hukuku, Vol: I (1st edn, On Iki Levha Yaymcilik 2017)
margin note (“mn.”) 958 (Deniz Ticareti I).
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fairness, maritime customs and traditions, as well as in the most precise
manner ™. Accordingly, the jurisdiction of the SMC was established by the High
Council of Judges and Prosecutors that was functioning as at that time®.

The jurisdiction of the SMC under the third paragraph of Article 4 of the repealed
TCC is described as “disputes related to maritime trade in the Fourth Book of
this Law”. Notwithstanding the wording flaw’, the major problem in the
regulation lies in the exclusion of the regulations stipulated in the other Books
of the repealed TCC (especially the rules on marine insurance in the Fifth Book),
as well as the disputes governed by other maritime statutes®. Therefore,
fundamental disagreements have surfaced among the different Chambers of the
Supreme Court regarding the jurisdiction of the SMC®. Against this background,
the provision has been extensively criticised?.

Il. REFORM AS PER THE TCC

1. Preparatory Process

The practical problems brought about by the new regulation led to countless
complaints shortly after its implementation. Thereupon, the Commission®?,
which was involved in the preparatory studies for the TCC, took up the
problem?*2, The Commission assessed the complaints and requests for solutions
submitted separately by different non-governmental organisations and
professional associations. Subsequent to an extensive deliberative process, they
agreed on a solution.

5 For the full preamble, see. Atamer, Deniz Ticareti I, mn. 961.
6 See Atamer, Deniz Ticareti I, mn. 967.

The Code shall not serve as a source that ‘contains the disputes’; rather, it is a source that
‘contains the rules for the settlement of the disputes’.

8  See Atamer, Deniz Ticareti I, mn. 971-973.

%  For detailed information and judicial rulings on this subject, see Atamer, Deniz Ticareti I, mn.
991-1010.

10 See Atamer, Deniz Ticareti I, mn. 969-990.

1 For detailed information on this Commission, see Atamer, Deniz Ticareti |, mn. 778 et sequens
(“et seq.”).

2 For this process, see Atamer, Deniz Ticareti I, mn. 1015- 1021.
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2. Rule and Formal Drafting Reasons

The provision has been reworded based on this agreement and incorporated into
the second sentence of the second paragraph of Article 5 of the Draft TCC. This
provision was adopted in the Draft TCC, the Justice Commission of the TGNA
and the General Assembly exactly as follows without further amendment:

“In instances where multiple commercial courts of first instance are
designated to hear commercial matters within a jurisdiction, the Supreme
Board of Judges and Public Prosecutors may, contingent upon the
prevailing business conditions, designate one or more of these courts to
exclusively hear civil cases pertaining to maritime trade and marine
insurance, arising out of this Act and other Acts.”

The formal drafting reasons®® to this provision read as follows:

“(...) The Draft statutes provide that in instances where multiple
commercial courts of first instance are designated to hear commercial
matters within a jurisdiction, one or more of these courts of jurisdiction
shall be designated to hear civil cases pertaining to maritime trade and
marine insurance, arising out of the Draft and other Acts. If so designated,
said court(s) shall refrain from hearing any other commercial cases and
shall exclusively hear cases pertaining to maritime trade and marine
insurance. Unlike the Act No. 6762, the scope of the matters to be heard
by such a court has been broadened in alignment with its intended purpose
by substituting “Book Four” with “arising out of this Act and other Acts.”
Indeed, there exist several regulations governing maritime trade in many
other legal frameworks, such as the Act on Ports, the Environmental Act,
etc.; hearing the cases arising from these provisions before the same courts
will not only facilitate the specialization of the court literally but will also
avoid a consequence against the purpose such as hearing several disputes
arising from a single incident (e.g., collision, marine pollution, shipwreck
removal, insurance) before different courts.”

Thus, the problems brought about by the preceding regulation have been
resolved according to the unanimous will of all relevant stakeholders. Under the
new provision, the specialised court shall be designated as a Chamber of the
Commercial Court of First Instance (“CCFI”)!*. Thus, the CCFI designated as a

13 Grand National Assembly of Tiirkiye (“GNAT”) Period: 23, Legislative Year: 2, Ordinal No:
96, 73-74 (Drafting Reasons to Article 5).

14 About this court, see Baki Kuru, Medeni Usul Hukuku, El Kitabi, Vol. 1, (1st edn, Yetkin
Yayinlari, 2020) 71 (b), 140 (4), 238 (B); Hakan Pekcanitez, Oguz Atalay and Muhammet
Ozekes, Medeni Usiil Hukuku, Textbook (12th edn, On Iki Levha Yaymcilik, 2024) mn. 156;
Ali Cem Budak and Varol Karaaslan, Medeni Usul Hukuku (8th edn, Filiz Kitabevi, 2024) 52
(mn. 12); L. Sanal Gorgiin, Levent Borii and Mehmet Kodakoglu, Medeni Usiil Hukuku (13th
edn, Yetkin Yaymlari, 2024) 35. About the CCFI in general, See Ramazan Arslan, Ejder
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specialist shall not only hear disputes arising out of a given Book of the TCC but
also all civil cases that may arise pertaining to maritime trade and marine
insurance. Therefore, there will be a literal specialisation, and on the other hand,
the cases pertaining to vessels will be prevented from being allocated to different
courts.

3. New Designation

Upon the adoption of the TCC, successive acts have been taken for the
designation of the specialised court jurisdiction®. Consequently, the 17th CCFI
in Istanbul and the 5th CCFl in Izmir were designated as per the second sentence
of the second paragraph of Article 5 of the TCC.

4. Meaning of the New Rule

It is also necessary to concretise the meaning of the phrase “civil cases pertaining
to maritime trade and marine insurance,” which sets out the jurisdiction of the
specialised court in the new regulation®®. Indeed, the TCC clearly sets forth the
applicable rules thereof.

In fact, the pertinent part of the first paragraph of Article 4 of the TCC reads as
follows:

“(...) regardless of whether the parties are merchants or not;

a) (...) civil cases arising out of the matters stipulated in this Act (...) shall
be deemed (...) as (...) commercial cases.

”

As per this rule, the basic provision adopted with respect to the jurisdiction in
“commercial cases” has been regulated in the first paragraph of Article 5 as
follows:

“(...) the commercial court of first instance shall have jurisdiction to hear
all commercial cases.”

Yilmaz, Sema Taspinar Ayvaz and Emel Hanagasi, Medeni Usul Hukuku (10th edn, Yetkin
Yaymlari, 2024) 209 (11); Siiha Tanriver, Medeni Usiil Hukuku, Vol I: Temel Kavramlar ve Ilk
Derece Yargilamas: (6th edn, Yetkin Yaymlari, 2024) 164 (1); Murat Atali, Ibrahim Ermenek
and Ersin Erdogan, Medeni Usiil Hukuku (7th edn, Yetkin Yayinlari, 2024) 148 (b).

15 For detailed information on this matter, see Atamer, Deniz Ticareti I, mn. 1026-1029.

16 See Atamer, Deniz Ticareti I, mn. 1032-1039.



The Jurisdiction of the Specialised Maritime Court
24 in the Light of Recent Case Law

Accordingly, as per subparagraph (a) of the first paragraph of Article 4, “civil
cases arising out of the matters stipulated in this Act” shall be heard before the
CCFI. The first sentence of the second paragraph of Article 5 restates this rule
as follows:

“If there is a commercial court of first instance in a place, the commercial
court of first instance shall hear the cases (...) which are deemed to be
commercial[a] as per the provision of Article 4 (...).”

Subsequently, the law stipulates that the CCFI designated in accordance with the
second sentence of the second paragraph of Article 5 shall hear “civil cases
related to maritime trade and marine insurances”.

Based on the framework established by these provisions, “civil cases pertaining
to maritime trade and marine insurance” are “civil cases arising out of the matters
stipulated in this Act” as per the TCC. The matters stipulated in the TCC (“this
Act”) cover “maritime claims,” listed under 22 subparagraphs in the first
paragraph of Article 13527, These claims are secured by the right of arrest
concerning the vessel, in accordance with the provisions set forth in the first
paragraph of Article 1353 of the TCC. Maritime claims, regulated in 22
subparagraphs in the first paragraph of Article 1352, are no doubt among the
“matters stipulated in this Act” under subparagraph (a) of the first paragraph of
Acrticle 4 of the TCC. Therefore, not only arrest proceedings for these claims, but
also “all civil cases and ex parte judicial proceedings arising out of these matters”
lie under the jurisdiction of the CCFI designated pursuant to the second sentence
of the second paragraph of Article 5 of the TCC. As such, Article 1352 not only
lists the cases in which the right of arrest is recognised but also sets forth “the
civil cases pertaining to maritime trade (...) arising from this Act (...), to which
these courts of jurisdiction are designated to hear pursuant to the first paragraph
of Article 4 and the first two paragraphs of Article 5.

Hence, in the initial years following the enactment of the TCC, the 11th, 20th
and 23rd Civil Chambers (“CC”) of the Supreme Court issued their rulings in

17 For detailed information and references on these claims, see Kerim Atamer, Deniz Ticareti
Hulkuku, Vol IV: Deniz Icra Hukuku (2nd edn, On Iki Levha Yayncilik 2019) mn. 217 et seq.
(Deniz Icra); Ecehan Yesilova-Aras, 1999 Tarihli Milletlerarasi Sozlesme Geregi Geminin
Intiyati Haczi Kararinin Infazi “Arrest” (1st edn, Yetkin Yaymlari, 2023) mn. 65 et seq.;
Emine Erdogan, Milletlerarasi Sozlesmeler ile Tiirk Hukukunda Deniz Alacagi (1st edn, On
iki Levha Yaymcilik 2024); see also Onur Yilmaz, Gemilerin Ihtiyati Haczi (1st edn, On ki
Levha Yayincilik 2023) 125 and fn. 506 therein.
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accordance with these drafting reasons'®. Afterwards, when the Regional Court
of Appeal (“RCA”) took jurisdiction to review the rulings on lack of jurisdiction,
many RCAs again adopted the same reasoning in their preliminary rulings®.
Consequently, the Courts assessed the presence of a maritime claim as listed in
the first paragraph of Article 1352 of the TCC in the substantive dispute, and if
such a claim exists, the 17th CCFI in Istanbul and the 5th CCFI in lIzmir were
deemed to have jurisdiction. Even one ruling issued by the Court of Jurisdictional
Disputes was predicated upon this reasoning®.

Nevertheless, more recent rulings, which will be analysed below, appear to have
brought these issues back to the agenda. Notwithstanding the reasoning that the
list of maritime claims also delineates the jurisdiction of the specialised court, it
appears that some of the views and opinions held during the period when the
third paragraph of Article 4 of the TCC was in force have re-emerged. The
following discussion presents the most notable examples, elucidating the
impossibility of agreeing with these judicial rulings baseed on the wording and
purpose of the TCC.

5. The Term “Specialised Maritime Court” and Its Abbreviation “SMC”

As shown above, the court of jurisdiction designated as per the second sentence
of the second paragraph of Article 5 of the TCC refers to a Chamber of CCFI.
Therefore, the term “Specialised Maritime Court” referred to in the third
paragraph of Article 4 of the rTCC is no longer valid. Nonetheless, this term has
proliferated rapidly within a brief timeframe, resulting in its ongoing use by legal
practitioners and judicial bodies in cases filed during the TCC period. Indeed,
for example, for the cases filed before the Istanbul 17th CCFlI, the Specialised
Maritime Court appears in parentheses under the name of the Court, and this
Court, as well as the appellate and appeal tribunals, persistently employ the same
term.

Based on this extensive use in practice, this study also refers to the court of
jurisdiction designated pursuant to the second sentence of the second paragraph

18 For many examples, see Atamer, Deniz Icra, mn. 152-160.
19 For example, see Atamer, Deniz Icra, mn. 161- 166,
20 See Atamer, Deniz Icra, mn. 168.
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of Article 5 of the TCC as SMC. Nevertheless, as previously explained, this court
is classified as a Chamber of the CCFI by virtue of its legal nature.

1. PROBLEMS FACED IN CURRENT CASE LAW
1. Disputes in Maritime Labour Law

A. Seafarers Working on Turkish Flagged Vessels

Disputes arising from Maritime Labour Law, in particular the designation of the
court of jurisdiction for wages and other claims by seafarers, represent one of the
most troublesome issues. Another publication has discussed the outstanding
issues and considerations raised therein in detail?t. On 28/03/2019, the judicial
process leading to the ruling issued by the Civil General Assembly of the
Supreme Court (“CGA”)?? exemplifies the issue in the best way. The ruling
discusses the issue under both the provisions of the rTCC and the TCC and as a
result held that the maritime labour contract is the basis of the enforcement
proceedings, not the TCC, and therefore, the Labour Court shall have jurisdiction
over the wage claims of the seafarer working on a Turkish flagged vessel in
accordance with the first paragraph of Article 46 of the Maritime Labour Act No.
85428 (“MLL”).

According to the information provided in the ruling of the Court, the creditor
seafarer initiated enforcement proceedings in 2011 for the payment of his due
wages. Upon the debtor’s objection to the enforcement proceedings, an action
seeking to annul the objection was launched; however, due to the lack of
jurisdiction rulings, the case could only be adjudicated finally by the Supreme
Court in 2019. Therefore, the creditor seafarer was forced to spend 8 years
waiting only for the designation of the court of jurisdiction, starting from the
enforcement proceedings. Given the proceedings to be held for the collection of
the debt after the ruling of the CGA and the process of execution of an
enforcement order, it appears that the creditor’s entitlement to collect the claims
may be delayed for a period of 10 years due to jurisdictional conflicts. At this
stage, the vessel may have been wrecked or totally dismantled, the debtor

21 See Atamer, Deniz Ticareti I, mn. 1040-1053.

22 General Assembly of Civil Chambers, 28/03/2019, Docket (“D.”) 2017/2516, Order (“O.”)
2019/360 (www.lexpera.com.tr).

23 Maritime Labour Act, Actno: 854, Adopted on: 20/04/1967, OJ: 29/04/1967-12586; For the
latest text, see www.mevzuat.gov.tr.
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company may have gone into liquidation, or there may have been some other
impediment to the collection of the claim. It is fundamentally unjust to compel a
seafarer to endure a decade-long delay to collect his wage claim— the most
sacred right of a seafarer. Moreover, it is unreasonable for this delay to arise from
the inability to designate the court with jurisdiction. Like all other workers,
seafarers necessitate safeguarding from their employers. In the pursuit of
safeguarding his claim, a delay of 10 years should not be imposed simply due to
the failure to designate the court with jurisdiction.

In this case, if we resort to legal exegesis methods from an intangible standpoint,
the seafarer’s wage claim represents a “claim on the vessel” pursuant to
subparagraph (a) of the first paragraph of Article 1320 of the TCC and a
“maritime claim”, as described by subparagraph (o) of the first paragraph of
Article 1352 of the TCC. Both rules are “matters regulated under the TCC” as
per the first paragraph of Article 4 of the TCC and therefore lie under the
jurisdiction of the SMC. The rules on jurisdiction under the TCC are both “basic
law”?* and “later law,” and ought to have priority over the regulation stipulated
in the first paragraph of Article 46 of the SMC, wherein the labour courts have
jurisdiction over disputes under maritime labour law. However, the SMC has the
nature of a “special law” with respect to the labour contracts of seafarers working
on Turkish-flagged vessels. Moreover, as will be discussed below, since the
solution adopted by the CGA of the Supreme Court is not applicable in many
cases, alternative solutions have also been put forth for consideration.

Nevertheless, since the objective is undoubtedly safeguarding the seafarer, it is
imperative that a practical solution be implemented—one that avoids prolonged
and intangible discussions and effectively safeguards the seafarer; in particular,
a solution should be pursued that prevents the seafarer from enduring a decade-
long wait at the courthouse for the designation of the court with jurisdiction.
Based on this principle, we reiterate our earlier call?®: For disputes pertaining to
the claims of seafarers arising from maritime labour contracts, the creditor
should be set free; accordingly, the creditor should be able to resort to the court
with jurisdiction pursuant to the second sentence of the second paragraph of
Article 5 of the TCC, or alternatively, the court with jurisdiction as outlined in

24 About the “fundamental law” nature of the TCC, see Atamer, Deniz Ticareti |, mn. 773; about
this term, see Atamer, Deniz Ticareti |, mn. 27-28.

2 Atamer, Deniz Ticareti I, mn. 1051.
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the first paragraph of Article 46 of the SMC. Such an approach is the only way
to safeguard the seafarer.

B. Seafarer Working on a Foreign-Flagged Vessels

An alternative has been adopted for the issue discussed under the preceding
section if the vessel is registered under a foreign flag. Even if the seafarer holds
Turkish citizenship, if he works on a foreign-flagged vessel, it has been
recognised that the Labour Court shall no longer have jurisdiction over the
dispute, as it lies beyond the jurisdiction of the SMC and the TCC, and therefore
the dispute shall be heard by the Civil Court of First Instance?. Pursuant to this
case law, the recent rulings issued by the 17th CC of Izmir RCA have concluded
that even arrest orders on the vessel under the first paragraph of Article 1353 of
the TCC for claims arising from maritime labour contracts of seafarers working
on foreign-flagged vessels shall not be heard by the SMC?’.

It is not possible to agree with the conclusions drawn in these rulings. The
entitlement of seafarers working on foreign-flagged vessels to a “maritime lien”
for their claims shall be determined by Turkish law in the trials held in Tiirkiye;
the third paragraph of Article 1320 of the TCC explicitly stipulates this rule on
conflict of laws. Therefore, these creditors are also the creditors of the vessel
pursuant to subparagraph (a) of the first paragraph of the same article. On the
other hand, the applications lodged in Turkey for the arrest of vessels are also
governed by Turkish law; the first sentence of the first paragraph of Article 1350
of the TCC regulates this rule. Consequently, these seafarers qualify as
beneficiaries of maritime claims in accordance with subparagraph (o) of the first
paragraph of Article 1352 of the same Act and are entitled to the right to arrest
the vessel. The TCC recognises both the status of a maritime lienor and the status
of a maritime creditor. As previously explained, it is not relevant whether the
parties are merchants or not in commercial cases arising from the matters
stipulated in the TCC. As such, the SMC shall unguestionably have jurisdiction
to safeguard a maritime claim, as it is also a vessel claim, with the right of arrest
on the vessel pursuant to the first and second paragraphs of Article 1353 of the
TCC. It would once again contradict the purpose of safeguarding the creditor

2% 11t CC, 19/09/2016, D. 2016/8364, O. 201/7310; 13t CC, 29/06/2015, D. 2015/1756, O.
2015/22285. Both orders were referred to in the order of Izmir RCA 17t CC, 23/06/2022, D.
2022/1124, O. 2022/1155 (www.lexpera.com.tr).

27 Jzmir RCA 17 CC, 23/06/2022, D. 2022/1124, O. 2022/1155 (www.lexpera.com.tr); izmir
RCA 171" CC, 12/10/2022, D. 2022/1566, O. 2022/1562 (www.lexpera.com.tr); izmir RCA
17t CC, 12/10/2022, D. 2022/1568, O. 2022/1563 (www.lexpera.com.tr).
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seafarer to shut the way for their resort to the court specialised in vessel and
maritime claims. Therefore, it would be appropriate that the solution advocated
for Turkish-flagged vessels above should also prevail here, and the creditor
should be afforded the autonomy to select.

C. Pursuit of the New Owner under a Maritime Lien

The inconsistency in referring the creditor seafarer to either the Labour Court or
the Civil Court of First Instance becomes even more explicit in cases where the
rights of the maritime line holder are asserted against the new shipowner due to
the transfer of the ownership in the vessel. Indeed, when the seafarer attains the
status of a lien holder as per subparagraph (a) of the first paragraph of Article
1320 of the TCC, that maritime lien that safeguards such claim may also be
asserted against the new shipowner as per the fifth paragraph of Article 1321 of
the TCC. Two rulings issued by the 14th CC of the Istanbul RCA concluded that
since no employment contract exists between the new shipowner and the creditor
seafarer in such cases, only a maritime lien is established, and therefore,
jurisdiction is conferred on the SMC?, It is imperative to concur with this
conclusion unequivocally. As shown above, the claim for the seafarer’s wages is
regulated under the TCC both as a maritime lien and as a maritime claim.
Consequently, the SMC shall have jurisdiction in cases pertaining to such claims.
It would be inappropriate to draw a distinction between cases where the claim is
asserted against the new shipowner solely based on the right of a maritime lien
and other cases determined according to the flag of the vessel thereof. Since the
protection of the seafarer is intended, it is imperative that seafarers are afforded
the autonomy to select the appropriate court, and the SMC should be deemed to
have jurisdiction in all cases under the TCC.

2. Contract of Work

A. Disputes between the Shipyard and the Shipowner

Since the contracts for the building and repair of vessels qualify as “contracts of
work,” they were not “disputes included” in the Fourth Book of that Act, as
stipulated in the third paragraph of Article 4 of the rTCC; therefore, according
to the case law of the 15th CC of the Supreme Court of Appeals, the SMC was

28 Istanbul RCA 14™" CC, 02/10/2019, D. 2018/1255, O. 2019/1246 (www.lexpera.com.tr);
Istanbul RCA 14" CC, 10/10/2019, D. 2018/1257, O. 2019/1279 (www.lexpera.com.tr).
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not deemed to have jurisdiction over these disputes, necessitating recourse to the
CCFI?%. The enactment of the TCC brought about a fundamental change to this
solution, which conformed to the wording of the rTCC. As quoted above, the
new regulation designates the SMC to hear civil cases pertaining to maritime
trade arising out of the TCC and “other Acts”. Against the background, disputes
pertaining to maritime trade, which would have been settled by the provisions of
the Code of Obligations on the contract of work, have also been placed under the
jurisdiction of the SMC.

Nevertheless, two recent appellate rulings have concluded that contracts for the
building or repair of vessels do not lie under the jurisdiction of the SMC, as they
are contracts of work®. These judgements mirror the legal status under the rTCC
and clearly violate the new regulation. As per subparagraph (m) of the first
paragraph of Article 1352 of the TCC, claims arising from the “building,
rebuilding, repair, equipping, or modification of the qualifications of the vessel”
shall be considered as maritime claims. Therefore, as shown above, the SMC has
jurisdiction over these claims. Indeed, the 20th and 23rd CC of the Supreme
Court of Appeals have also ruled that such claims shall lie under the jurisdiction
of the SMC, based on the referred subparagraph (m)3. In a similar vein, the 37th
CC of Istanbul RCA has upheld, both consistently and correctly, that the disputes
covered by subparagraph (m) shall be heard by the SMC?. This case law ought
to be taking full precedence now and eliminate the controversy of the court with
jurisdiction in such disputes. The place of jurisdiction for disputes arising out of
maritime claims under subparagraph (m) of the first paragraph of Article 1352
of the TCC is the SMC.

2 See Atamer, Deniz Ticareti I, mn. 1009-1010.

0 [Istanbul RCA 14" CC, 24/09/2020, D. 2020/1152, O. 2020/965 (www.lexpera.com.tr);
Istanbul RCA 15 CC, 12/01/2022, D. 2022/27, O. 2022/46 (www.legalbank.net).

31 For this case law, see Atamer, Deniz Icra, mn. 154 (fn. 16) and mn. 155 (fn.17).

3 First, see Atamer, Deniz Icra, mn. 162 (fn. 23); this case law has been upheld in the following
rulings: Istanbul RCA 370" CC, 06/09/2019, D. 2019/926, O. 2019/1940
(www.lexpera.com.tr); Istanbul RCA 37" CC, 10/09/2019, D. 2019/553, O. 2019/1978
(www.lexpera.com.tr); Istanbul RCA 37" CC, 05/11/2019, D. 2019/1220, O. 2019/2523
(www.lexpera.com.tr); Istanbul RCA 37" CC, 06/11/2019, D. 2019/1221, O. 2019/2537
(www.lexpera.com.tr); Istanbul RCA 37" CC, 06/12/2019, D. 2019/1656, O. 2019/2861
(www.lexpera.com.tr); Istanbul RCA 37t CC, 19/12/2019, D. 2019/1731, O. 2019/2988
(wwwv.sinerjimevzuat.com.tr).

w
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B. Disputes between the Shipyard and Its Subcontractor

On the other hand, the said subparagraph (m) does not cover the disputes arising
out of a contract between a shipyard and its subcontractor. Therefore, cases
arising out of such contracts should be heard before the CCFI. This rightful
solution has been upheld by recent RCA rulings.

3. “Consumer” Disputes

Due to the provision in the second paragraph of Article 83 of the Consumer
Protection Law No. 6502 dated 7/11/2013%, it was previously noted that
consumer courts may be deemed to have jurisdiction over disputes to which the
“consumer” is a party, and the drawbacks of this solution were expressed.
Indeed, a ruling has recently been issued to that effect. Accordingly, it has been
held that where the owner of household goods being transported from overseas
is not classified as a merchant in a dispute arising from a contract of carriage of
goods by sea, any dispute arising from the delivery of such goods shall be heard
before the consumer court®. This solution is probably not open to discussion due
to the rule set forth in the second paragraph of the said Article 83. However, the
jurisdiction of a court with no expertise in the same field, as opposed to a
specialised court in the field of maritime trade, calls the legal policy into
guestion. For instance, it is not a desired solution to place the disputes arising
from the liability regime regulated under Articles 1256 to 1271 of the TCC or
the limited liability regime to be enforced pursuant to Article 1328 of the TCC
before a court lacking the requisite expertise in these matters, rather than before
a court that possesses specialisation and substantial experience in this field.
Unfortunately, this solution remains in place against the second paragraph of the
prevailing Article 83.

3 Istanbul RCA 37t CC, 10/09/2019, D. 2019/550, O. 2019/1985 (www.lexpera.com.tr);
Istanbul RCA 45" CC, 28/04/2021, D. 2021/153, O. 2021/455 (www.lexpera.com.tr).

34 For the latest text, see www.mevzuat.gov.tr.
35 See Atamer, Deniz Ticareti |, mn. 1054,
% Jzmir RCA 6™ CC, 22/06/2023, D. 2023/774, O. 2023/1216 (www.lexpera.com.tr).
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4, Overseas Sales Contracts

Some courts of first instance have ruled that the SMC shall have jurisdiction even
over disputes arising out of overseas sales contracts®’. These rulings were rightly
overturned on appeal. Indeed, the transportation of the cargo by a vessel for the
performance of an overseas sales contract between the seller and the buyer does
not constitute a maritime claim under the first paragraph of Article 1352 of the
TCC. The mutual claims of the seller and the buyer are based on the overseas
sales contract, not on a maritime claim. Indeed, an appellate judgement has ruled
that the claim for damages arising from the defect in the goods covered by the
overseas sales contract shall be heard before the CCFI®. In a similar vein,
another appellate judgement has held that the action for collecting the claim for
consideration arising from the overseas sales contract shall also be heard before
the CCFI®. These rulings conform to our foregoing explanations.

5. Combined Carriage by Sea and CMR
Articles 902 to 905 of the TCC regulate “carriage by different types of vehicles”.

The terms “mixed carriage”, “multimodal carriage” or “combined carriage” are
also used for this contract of carriage. Our study prefers to use the term

“combined carriage”.

If a contract for combined carriage includes a partial carriage by sea, the court
with jurisdiction for disputes arising out of such a contract poses an intriguing
guestion. In fact, this problem also appears for the carriage under the first
paragraph of Article 2 of the CMR*, which regulates the contracts of carriage
by road. If a single contract for combined carriage has been concluded for a route
which involves carriage by sea, which court shall have jurisdiction for disputes
arising out of such a contract, in particular claims based on damage to or delay
of cargo? Recent appellate judgements show a disagreement thereon.

37 See supra fn. 38 and 39 below, where domestic court rulings were overturned in the appellate
judgments.

3 Istanbul RCA 13 CC, 17/11/2022, D. 2022/1325, O. 2022/1689 (www.lexpera.com.tr).

39 Istanbul RCA 43 CC, 04/11/2021, D. 2021/1205, O. 2021/1301 (www.lexpera.com.tr).

40 The original title of the Convention referred to by this abbreviation reads as follows:
Convention on the Contract for the International Carriage of Goods by Road; the following
title appears in the Turkish official translation: Esyalarin Karayolundan Uluslararas1 Nakliyati
icin Mukavele Sozlesmesi. For the official texts, translations and detailed commentary, see
Hakan Karan, Ozgenur Kara and izel Varan, CMR Serhi (2nd edn, Yetkin Yayinlari, 2020).
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Indeed, some appellate judgements have ruled that disputes arising out of a
combined contract of carriage shall be heard before the CCFI, even if the contract
includes a maritime section*'. On the other hand, some other judgements have
held that the SMC shall have jurisdiction over the same dispute*.

Here, firstly, the solution described in the first sentence of the first paragraph of
Article 903 of the TCC should be considered. Accordingly, if the damage has
been found to have been sustained during the carriage by sea, the rules specific
to the Maritime Law shall be enforced. Therefore, this option also requires the
SMC to be deemed to have jurisdiction.

However, if it is unknown during which part of the carriage the damage was
sustained, and therefore, even if the First and Second Parts of the Fourth Book
of the TCC are applied as per the first paragraph of Article 902, it would be
appropriate for the SMC to be deemed to have jurisdiction. Indeed, it will be
investigated during the main proceedings as to at which part of the carriage the
damage was sustained. Until otherwise proven, it will be deemed that the damage
may have been sustained during the carriage by sea. The SMC shall also be
deemed to have jurisdiction at this stage. If it is found that the damage was not
sustained during the carriage by sea or if it is not possible to determine during
which part of the carriage the damage was sustained, sending the file to the CCFlI
by ruling out of jurisdiction would lead to an undue waste of time; instead, it
would be a more convenient solution for the SMC to finalise the proceedings in
accordance with the rule of procedural economy.

6. Financial Leasing Contract

A recent appellate judgement has ruled that a claim for the outstanding rent
arising from a financial leasing contract for a vessel shall not be treated as a
“maritime claim”*3. However, it is not possible to agree with this conclusion. As
per subparagraph (f) of the first paragraph of Article 1352 of the TCC, any claim
arising from “any agreement for (...) hiring of the vessel, (..)” shall be
considered as a maritime claim. The phrase “any agreement” therein also covers

41 |stanbul RCA 121" CC, 24/01/2019, D. 2018/2427, O. 2019/90 (www.lexpera.com.tr); Istanbul
RCA 371" CC, 08/06/2020, D. 2020/237, O. 2020/1218 (www.lexpera.com.tr).

42 Istanbul RCA 13™ CC, 22/05/2019, D. 2019/189, O. 2019/788 (www.lexpera.com.tr); Istanbul
RCA 14" CC, 13/06/2019, D. 2018/1310, O. 2019/825 (www.lexpera.com.tr).

43 Istanbul RCA 44" CC, 25/03/2021, D. 2021/320, O. 2021/348 (www.lexpera.com.tr).
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financial leasing contracts*. Indeed, the possession shall be vested in the lessee
according to both types of lease contracts; therefore, the contracts do not differ
from each other. The difference lies in the amount of the lease payments and the
return or transfer of ownership of the vessel at the end of the contract. As such,
there would be no reason for excluding financial leasing contracts from the scope
of subparagraph (f).

Consequently, disputes arising out of contracts for the financial leasing of vessels
also lie under the jurisdiction of the SMC.

7. Jurisdiction of CCFIs Where a SMC Not Constituted

Another intriguing issue raised in recent appellate judgements dates back to the
period of the rTCC. Hence, while the SMC constituted under the third paragraph
of Article 4 of the rTCC continued to have jurisdiction, the High Council of
Judges and Prosecutors, which was functioning at that time, passed Resolution
No. 188 on 24/03/2005% (‘Resolution No. 188’). According to the second
paragraph of Article 18 of this Resolution, the first CCFI shall hear disputes
under the jurisdiction of the SMC where no SMC is constituted and more than
one CCFI exists. After the TCC came into force, as shown above, there has been
no such designation; however, no new resolution has been passed to repeal
Resolution No. 188.

Recently, the CCFls in Mersin, Ankara and Kocaeli ruled that the first CCFI had
jurisdiction based on Resolution No. 188 in cases that lie under the jurisdiction
of the SMC and referred the cases to them. In all these cases, the first CCFIs
ruled that they lack jurisdiction based on the abrogation of Resolution No. 188.
Therefore, all these cases were referred to the RCAs. The rulings issued by the
14th CC of Adana RCA and the 20th CC of Ankara RCA have held that the SMC
has been constituted as a Chamber of the CCFI as per the second sentence of the
second paragraph of Article 5 of the TCC; therefore, it is not possible to enforce
Resolution No. 188, and hence, each CCFI shall hear the civil cases pertaining
to maritime trade and marine insurance brought before it in the places where the
SMC has not been constituted*®. On the other hand, the 7th CC of Sakarya RCA

44 Atamer, Deniz Icra, mn. 275; Yesilova-Aras, mn. 85.
4 For information on this Resolution and the full text of the second paragraph of Article 18 of
the Resolution, see Atamer, Deniz Ticareti |, mn. 967.

4 Adana RCA 14" CC, 15/12/2022, D. 2022/2093, O. 2022/408 (www.lexpera.com.tr); Adana
RCA 14" CC, 03/04/2023, D. 2023/96, O. 2023/322 (www.lexpera.com.tr); Adana RCA 14t
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ruled otherwise and held that Resolution No. 188 continues to be in force since
the provision on jurisdiction under the TCC follows the rule under the rTCC, and
therefore, the first CCFI shall hear the civil cases pertaining to maritime trade
and marine insurance in the places where the SMC has not been constituted®’.

Such disagreement between the High Courts is highly inconvenient in practice.
It is understood that non-jurisdiction rulings and consequent delays and
uncertainties will prevail solely due to this disagreement. Since the status of the
SMC has been fully reregulated under the TCC, it must be acknowledged that
Resolution No. 188 shall no longer have any effect. However, the best solution
to resolve such disagreement would undoubtedly be the issuance of a new
resolution by the Council of Judges and Prosecutors explicitly declaring the
abrogation of Resolution No. 188.

CONCLUSION

The specialised court set forth in the second sentence of the second paragraph of
Acrticle 5 of the TCC has been drafted to eliminate the problems caused by the
regulation introduced as per the third paragraph of Article 4 of the rTCC. During
the drafting of the new provision, the Drafting Commission of the TCC and many
stakeholders of the maritime industry came up with a solution through a
compromise. This solution is clearly laid down in the substantive provisions of
the TCC and in its official drafting reasons. A reference has been made above to
a judgment that the proceedings may be prolonged for up to 10 years due to non-
jurisdiction rulings. Such prolonged delays erode trust in the judicial system and
infringe upon the right to a fair trial. For the avoidance of such drawbacks, the
rule stipulated in the second sentence of the second paragraph of Article 5 of the
TCC should be interpreted and enforced in accordance with its clear wording and
purpose. Accordingly, the civil cases pertaining to ‘maritime claims’ stipulated
in the first paragraph of Article 1352 of the TCC shall, in all circumstances, lie
under the jurisdiction of the court designated as per the second sentence of the
second paragraph of Article 5 of the TCC.

CC, 04/04/2023, D. 2023/308, O. 2023/329 (www.lexpera.com.tr); Ankara RCA 20" CC,
03/11/2022, D. 2022/1861, O. 2022/1404 (www.lexpera.com.tr).

47 Sakarya RCA 71" CC, 28/11/2022, D. 2022/2296, O. 2022/2095 (www.lexpera.com.tr).
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Anahtar Kelimeler: sRehin Hakki *Gemi Alacaklis1 Hakki *Kanunlar Ihtilafi «Deniz
Alacaklar1 sMilletleraras1 S6zlesmeler

ABSTRACT

Maritime liens provides protection to the claims, listed in the Turkish Commercial Code
(TTK) by granting statutory lien from the moment it arises. Except for special situations
specified in the Law, maritime liens takes precedence over other statutory and contractual
lien and in-kind obligations on the ship, whether registered or not. This privilege,
recognized in Turkish Law, may be regulated differently in other legal systems. This
situation brings up the problematic issue of determining the applicable law to the
maritime liens regarding foreign element.

In our study, firstly we will explain the substantive law of the maritime lien. Explaining
the substantive law of maritime liens is important in ascertaining the content of the
conflict of laws rules regarding its birth, nature and priority. In determining the
applicable law, it will be taken into account the special provisions in TTK and the Private
International Law and Procedural Law (MOHUK). However, since international
agreements are primarily applied in accordance with Article 90 of the Constitution and
Article 1/I1 of MOHUK, articles of these regulations regarding to the subject will also be
mentioned.

Keywords: eStatutory Lien eMaritime Liens eConflict of Law eMaritime Claims
eInternational Convention

GIRIS

TTK’da! belirtilen baz1 deniz alacaklarina 6éncelige sahip kanuni rehin hakki
niteligi taninmakta ve bu hakka da gemi alacaklis1 hakki adi verilmektedir.
Boylelikle de geminin degerinden oncelikli olarak gemi alacagi olarak kabul
edilen alacaklarin karsilanmasi gaye edilmektedir. Bu ayricalik ile borcun ifasini

giivence altina almak maksadiyla, gemi nerede olursa olsun, alacakliya takip
yetkisi verilmekte ve gemi alacaginin oncelikli olarak tahsili saglanmaktadir.

Alacaklinin  korunmasi saikiyle yabanct hukuk sistemlerinde farkh
uygulamalarin  benimsenmesi ise c¢alismamizin konusunu cazip hale
getirmektedir. Zira hakkin konusu olan taginir mal niteligindeki geminin, deniz
ticaretinin ana konusunu teskil etmesi nedeniyle gemi alacaklis1 hakkina iliskin
uyusmazliklarin yabanci unsur tasimasi muhtemeldir. Ayrica deniz ticareti
hukukunda basat gii¢ konumunda olan Birlesik Krallik, Amerika Birlesik
Devletleri (ABD), Hollanda, Danimarka gibi devletlerin “Gemi Alacaklisi Hakk

1 RG 14.02.2011/27846.
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ile Gemi Ipoteklerine Iliskin 1993 Tarihli Milletleraras: Sozlesme? (1993 tarihli
MS)® ile “Gemilerin Ihtiyati Haczine Iliskin 1999 tarihli Milletleraras:
Sozlesme*'yve (1999 tarihli MS)’™® taraf olmamasi, hukuk diizenlerinde hangi
alacaklarin gemi alacaklis1 hakki ile giivence altina alindiginin tespitini gerekli
kilmaktadir. Bu da uygulanacak hukukun belirlenmesine iliskin temel
meselelerin giindeme gelmesini muhtemel hale getirmektedir. Ayrica yabanci
unsurlu uyusmazliklarda 6zellikle gemi alacaklist hakkina uygulanacak hukukun
tespitinde hukuki kesinligin temini hizmet saglayicilarin, gemilerin onarimi ve
bakimi hususunda gerekli malzemelerin saglanmasini tesvik ederek

21993 tarihli MS’nin Ingilizce metni igin bkz.,
<https://treaties.un.org/doc/source/docs/A_CONF.162_7-E.pdf> s.e.t. 29 Kasim 2023. Tiirk¢e
tam metni icin bkz. S. Didem Algantiirk, (Cev.), ‘1993 Deniz Imtiyazlar1 ve Deniz Ipotekleri
Ile Tlgili Milletleraras1 Sézlesme’ (2002) VI(1-4) AUEHFD 391-399.

3 1993 tarihli MS’nin uygulama alan1 hakkinda bkz., Ciineyt Siizel, Gemi Alacaklisi Hakki ve
Gemi Ipotegi Hakkinda 1993 Cenevre Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (B. 1, On ki
Levha Yaynlar1 2012) 23-28. Ayrica 1993 tarihli MS ile TTK’daki gemi alacaklis1 hakkinin
karsilastirmali olarak kapsami, hukuki niteligi ve 6zellikleri hakkinda bkz., Enes Alis, ‘Gemi
Adamlarinin Gemi Alacaklist Hakki’ (2021) (153) Tiirkiye Barolar Birligi Dergisi 392-398.

1999 tarihli MS’nin Ingilizce metni igin bkz., <https:/legal.un.org/avl/pdf/ha/icas/icas_e.pdf>
s.e.t. 29 Kasim 2023. Sozlesme’nin yiriirlige girisi, Tirk hukuk sistemi igindeki yeri,
uygulama alani ve ¢ekinceler hakkinda bkz. Ecehan Yesilova Aras, 1999 Tarihli Milletleraras:
Sozlesme Geregi Geminin Ihtiyati Haczi Kararimn Infazi “Arrest” (B. 1, Yetkin Yaynlari
2023) 13-31.

5 Arnavutluk, Barbados, Benin, Kongo, Cote d’lvaine, Ekavator, Estonya, Honduras, Litvanya,
Monoko, Nijerya, Peru, Rusya, Sirbistan, Ispanya, St. Kitts ve Nevis, St. Vincent ve Grenada,
Suriye, Tunus, Ukrayna, Vanuatu onay belgesini tevdi ederek 1993 tarihli MS’ye taraf
olmuslardir. <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XI-
D-4&chapter=11&clang=_en> s.e.t. 05 Subat 2024. Tirkiye, 25.03.2017 tarihli Resmi
Gazete’de yayimlanan “Gemi Alacaklis: Haklarina ve Gemi Ipoteklerine Iliskin Milletleraras
Sozlesmeye Katilmamizin Uygun Bulunduguna Dair 6940 Sayili Kanun” ile S6zlesme’ye taraf
olma iradesini ortaya koymustur. Ancak c¢aligmanin yayinlandigi tarih itibariyla Birlesmis
Milletler’in kaynak olarak gosterilen sitesinde Tiirkiye 1993 tarihli MS’ye taraf
goziikmemektedir. RG 25.03.2017/30018.

1999 tarihli MS’ye ise onay belgesini tevdi eden Arnavutluk, Cezayir, Benin, Bulgaristan,
Kongo, Ekvator, Estonya, Litvanya, Liberya, Peru, Ispanya, Suriye ve Tiirkiye taraf
olmuslardir. <https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XII-
8&chapter=12&clang=_en> s.e.t. 05 Subat 2024.

TTK’nin diizenlenme agamasinda da ilgili S6zlesmeler esas alinmigtir. Bu konuda bkz., A.
Ergon Cetingil, Rayegin Kender, Samim Unan, ve Emine Yazicioglu, ‘TTK Tasarisinin
“Deniz Ticareti” Baslikhi 5. Kitabinda Yer Alan Hiikiimler Hakkinda’ (2006) (Ozel Say1)
Deniz Hukuku Dergisi 252-253, s. 1-296; Kerim Atamer, Tiirk Ticaret Kanunu Tasarisi’'na
Gére Deniz Hukuku 'nda Cebri Icra (B. 1, Arikan Yayinlar1 2006) 200 (Cebri Icra).
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milletlerarasi ticaretin akigini giivence altina alacaktir®. Kredi verenler ve diger
alacaklilar geminin degerinin tiim alacaklilarin alacagini karsilayamamasi
durumunda, kendi alacaklarinin 6ncelikli olarak giivence altinda olup olmadigin
ongorebileceklerdir. Goriildiigii {izere gemi alacaklisi hakkina uygulanacak
hukukun tespitinde de temel gaye, gemi alacaklilar ile birlikte iyiniyetli {i¢iincii
kisilerin korunarak seffaf, giivenilir ve Ongoriilebilir hukuk sisteminin
uyusmazliga tatbikidir.

Isbu milletlerarasi sézlesmeler ile gogu yabanci hukuk diizenlerinde hangi tip
alacaklara gemi alacaklis1 hakk: statiisii tanindig1 agik ve sinirh bir sekilde
diizenlenmektedir. Bu sayede de borglu ile alacakli arasindaki hukuki menfaatin
dengelenmesi amaglanmaktadir. Ayni amacin gemi alacaginin dogumuna iligkin
hukukun tespiti noktasinda da gozetildigi goriilmektedir. Zira TTK madde
1320/11I ile gemi alacaklis1 hakkinin dogumuna Tiirk hukukunun uygulanacagi
agikca diizenlenmektedir.

Diger yandan alacakli ile bor¢lu arasindaki menfaat dengesini saglama amaci,
yabanct  hukuk sistemlerinde farkli  yaklasimlari da  beraberinde
getirebilmektedir. Meselenin daha agik bir sekilde aktarilmasi amaciyla Tiirk
hukukunda gemi alacaklis1 hakkina iliskin diizenlemelere kisaca deginilecektir.
Daha sonra gemi alacaklisi hakkinin ¢oklu yonii dikkate alinarak bu hakkin
dogumuna, mahiyetine ve sirasina uygulanacak hukukun tespiti meselesi ele
almacaktir. Gemi alacaklis1 hakkinin kaynagimi teskil eden para alacaginin
mesnedini teskil eden sdzlesmeye veya haksiz fiile uygulanacak hukuk sorunu
ise bu ¢alismanin amaci ve kapsami digindadir.

I. GEMI ALACAKLISI HAKKINA GENEL BAKIS

Gemi alacaklis1 hakki, TTK madde 1320’de sayilan haksiz fiillerden veya
sozlesmelerden dogan para alacaklarma tammmaktadir’. Asil dikkat ¢ekilmesi
gereken husus, “gemi alacagi” ile alacagin kendisi, “gemi alacagi hakk:” ile de

Amerikan hukukunda onarim ve bakim alacaklar1 gemi alacaklis1 hakki ile giivence altina
alinmigtir. Zira gogunlugu Amerikan menseili olan onarim-bakim sirketlerin korunmasi gaye
edinilmistir. Bu sirketlerin herhangi bir uyusmazlik halinde alacaklarinin gemi alacaklis1 hakki
ile giivence altinda olup olmadiklarint bilmeleri her haliikarda hukuki giivenlik ve
ongoriilebilirligi saglayacaktir. Bu konuda bkz., Mark S Davis and T. Jonathan Tan, ‘To Port
or Starboard? Why the Supreme Court Might Provide Direction to Those Navigating Choice-
of-Law Questions in Maritime-Lien Cases: The 2015 Nicholas J. Mealy Lecture’ (2015) 46(4)
Journal of Maritime Law & Commerce 395.

7 Kerim Atamer, Deniz Ticareti Hukuku-Gemilerin Esya Hukuku, Cilt I (B. 1, On iki Levha
Yayinlar1 2018) 33-35 (Deniz Ticareti Hukuku I1).
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TTK madde 1321 uyarinca gemi alacaklilarina taninan kanuni rehin hakkinin
kastedilmesidir®. Ogretide gemi alacaklistmin rehin hakkinin temel borg
iligkisinin hukuki sonucu oldugu ve dolayisiyla da gemi alacaklis1 hakkinin
bagimsiz olarak ileri siiriilemeyecegi kabul edilmektedir®. TTK madde 1377’ de
de esas alacaktan ayri olarak yargilama ve icra sirasinda ileri siiriilemeyecegi
diizenlenmektedir.

Gemi alacaklarimin sagladigi baslica hak, diger alacaklarda oldugu gibi, talep
hakkidir'®. Gemi alacaklis1 hakki, gemi, eklentisi** ve sinirli surrogat iizerinde
dogan onceligi haiz rehin hakkidir ve kanun hiikmii geregince kurulmaktadir®?,
Hak kanun geregince kuruldugundan, gemi alacaklisinin geminin zilyedi
olmasina ya da bu hakkin sicile tesciline gerek yoktur'®, Daha net bir ifadeyle,
4721 sayil Tiirk Medeni Kanunu®* (TMK) madde 939°daki hiikmiin aksine
rehin, devir ile degil; kanunen kurulmaktadir®.

8  Atamer, Deniz Ticareti Hukuku II, 146-147. Yargitay 2004 tarihli bir kararinda gemi alacakli
hakkinin bu niteligini “alacak hakkinin bir ayni hak” ile birlesmesi olarak ifade etmistir. 11.
HD, 23.02.2004, E. 2003 / 6823, K. 2004 / 1646, karar i¢in bkz. Erdogan Moroglu ve Abuzer
Kendigelen, I¢tihatli ve Notlu Tiirk Ticaret Kanunu ve Iigili Mevzuat (Giincellestirilmis B. 10,
On Iki Levha Yayinlar1 2014) 939.

9 Atamer, Cebri Icra, 199, Siizel, 155.

10 Inci Kaner, Deniz Ticareti Hukuku I-11 (B. 5, Filiz Kitabevi 2021) 69 (Deniz Ticareti). Ancak
TTK madde 1299 uyarinca, ayn1 malike ait gemiler arasinda cereyan eden kurtarmada, malikin
kurtarma alacaklis1 ve bor¢lusu oldugu hallerde gemi alacagi olan kurtarma alacag, talep hakki
icermemektedir. Alacakli kendi gemisi iizerinde sadece rehin hakkini haiz olur; ancak alacagi
dava yoluyla ileri siiremez. Kaner, Deniz Ticareti, 67 dpn. 193.

Geminin eklentisi, TMK’da madde 686/I1’deki tanim ve unsurlari ile deniz ticaretinin kendine
has 6zellikleri dikkate aliarak belirlenir. Bu konu hakkinda bkz. Kemal Oguzman, Ozer Selici
ve Saibe Oktay-Ozdemir, Esya Hukuku (B. 25, Filiz Kitabevi 2023) 336-342; Biilent Sozer,
Deniz Ticareti Hukuku, Gemi-Donatan-Tasiyan ve Deniz Ticareti Hukuku’'nda Sorumluluk
Rejimi (B. 2, Vedat Kitapeilik 2012) 59.

12 Kaner, Deniz Ticareti, 67-68.

13 Caga ve Kender, 2; Atamer, Deniz Ticareti Hukuku 11, 178; Kara, 360; Turgut Kalpsiiz, Gemi
Rehni (B. 5, Turhan Kitabevi 2004) 12; Hac1 Kara, Deniz Ticareti Hukuku (B. 1, On iki Levha
Yayinlar1 2020) 361.

14 RG 08.12.2001/ 24607.

15 Atamer, Cebri Icra, 199; Kalpsiiz, 13; Kerim Atamer, ‘Gemi ve Yiik Alacaklis1 Haklarmin
Kullanilmasinda Yargilama Usulii ve Icra’, XIV. Ticaret Hukuku ve Yargitay Kararlari
Sempozyumu, 4-5 Nisan 1997 (B. 1, Banka ve Ticaret Hukuku Arastirma Enstitlisii Yayinlari
1997) 221 (‘Gemi Alacaklist’).

11
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Ayrica gemi alacaklist hakki, gemiyi elinde bulunduran herkese karsi ileri
siiriilebilen takip hakkini da sahibine bahsetmektedir'®. Gemi maliki, gemi
alacaklis1 hakki veren alacagin borg¢lusu olmasa dahi gemi alacaklis1 hakkinin
kullanilmasin1 engelleyemez; bu durumda geminin miilkiyetini kaybetmeye
katlanmak mecburiyetindedir’. Ancak bunun tek istisnas1 geminin isletmesinin
malike kars1 haksiz ve alacaklinin da kotii niyetli olmasidir'®,

Nelerin gemi alacagi olarak kabul edilecegi ise TTK madde 1320/I’de sinirl say1
ilkesine bagh olarak agik¢a diizenlenmektedir’®. Eski TTK madde 1235’te on
bent halinde sayilan alacaklar, TTK madde 1320’de alt1 bende diisiiriilmiis ve
1993 tarihli MS madde 4/1 ile 6’ya uygun olarak hiikkme baglanmaktadir®, {lgili
hiikme gore gemi alacaklisi hakki veren haklar su sekilde sayilmaktadir:

e “Ulkelerine getirilme giderleri ve onlarin adina denmesi gereken sosyal
sigorta katilma paylar da i¢cinde olmak iizere, gemi adamlarina, gemide
calistirilmakta olmalar1 dolayisiyla 6denecek iicretlere ve diger tutarlara
iligkin istem haklar1 (TTK madde 1320/I-a).” TTK madde 934 uyarinca
gemi adami; kaptan, gemi zabitleri, tayfalar ve gemide calistirilan diger
kisilerdir. Gemi adaminin taniminda TTK hiikiimlerinin yani sira
Gemiler Icin Yetkilendirilmis Kuruluslar Yonetmeligi?* (GYKY) de
dikkate alinmaktadir. Buna gore gemi adami, Kanun’da gemi adami
olarak sayilan ve geminin tahsis edildigi amaca uygun olarak isletilmesi
icin kaptamin emir ve talimati altinda gemide calistirilan kisilerdir?.
Gemi adamlar1 hizmet sdzlesmesinden dogan tiim alacaklar1 i¢in gemi
alacaklis1 hakkini haizdir?®. Hizmet s6zlesmesinden dogan alacaklar ise
kanunlar ihtilafi kurallarma gore tespit edilecektir. Hizmet
sozlesmesinin Tiirk hukukuna tabi olmasi durumunda, 854 sayili Deniz

16 Kaner, Deniz Ticareti, 69.

17" Bu konu hakkinda bkz. Inci Kaner, ‘Gemi Alacaklis1 Hakk1 ve Gemi Alacag’ (2012) 18(2)
Marmara Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi 487-488, (‘Gemi
Alacaklis1 Hakk1’); Emine Yazicioglu, Kender/Cetingil Deniz Ticareti Hukuku (B. 15, Filiz
Kitabevi, 2020) 175.

18 Kara, 360-361.

19 Tahir Caga ve Rayegan Kender, Deniz Ticareti Hukuku III (Gemi ve Yiik Alacaklisi Haklar,
Zamanasimi, Deniz Hukuku'nda Cebri Icra (B. 4, Arikan Yaylar1 2005) 26; Atamer, Cebri
Jcra, 183-184.

20 Atamer, Cebri Icra, 184; Siizel, 153.

21 RG 18.01.2017/29952.

2 Yazicioglu, 176.

23 Yazcioglu, 176.
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Is Kanunu?* itibariyla sozlesme siiresinde ve sozlesmenin sona
ermesinde gemi adaminin talep edecegi isveren tarafindan ddenmesi
gereken tiim bedeller sozlesmeden dogan alacaklar kapsaminda kabul
edilmektedir®.

“Geminin isletilmesi ile dogrudan dogruya ilgili olarak karada veya suda
meydana gelen can kaybi veya bedensel zararlardan dogan alacaklar
(TTK madde 1320/I-b)”. Gemi adamlar1 da dahil geminin igletilmesi ile
dogrudan baglantili olan can kayb1 veya bedensel biitiinliigiin bozulmasi
sonucu bedensel zarara ugrayanlarin, sdzlesme veya haksiz fiil uyarinca
ya da TTK madde 1062’ye gore talep edecekleri tazminatlarin gemi
alacag1 hakki veren alacak olarak kabul edilmektedir?®.

“Kurtarma ticreti (TTK madde 1320/I-¢c)”. TTK madde 1315’te de
kurtaranin kurtarma iicreti alacaklarinin gemi alacaklist hakki ile
giivence altina alinacagi ifade edilmektedir. Ancak TTK madde 1312
uyarinca talep edilebilecek 6zel tazminat kurtarma ticreti olarak kabul
edilmediginden bu {icretin gemi alacaklisi hakki vermedigi kabul
edilmektedir?’.

“Liman, kanal, diger su yollari, karantina ve kilavuzluk i¢in 6denecek
resimler (TTK madde 1320/1-d)”. S6z konusu alacaklar geminin
isletilmesi kapsaminda kamusal nitelikli hizmet ve tesislerden
yararlanilmas1 karsilig1 olarak ongoriilen mali yiikiimliilikleri geregi
yapilacak 6demeler olup alacaklisi, Devlet ile ilgili kamu kurum ve
kuruluslaridir®®.,  Ancak kilavuzluk hizmetleri Kilavuzluk ve
Romorkérciiliik Tegkilatlar1 Yonetmeligi’nde (KRTY)? idare adina
kilavuzluk hizmeti vermek iizere faaliyet lisansi ve hizmet izni verilmis
6zel hukuk kisileri tarafindan da verilebilecegi diizenlenmekte; ayrica
Ozellestirilen bazi limanlarin isletilmesinin de 6zel hukuk kisilerine
devredilmesine cevaz verilmektedir. Bu durumda kilavuzluk igin
O0denecek resimlerden ne anlasilmasi gerektigi tartigmali hale
gelmektedir. Yazicioglu; “TTK madde 1320/I-d bendinde belirtilen
gemi alacaklarmin  ‘kamusal nitelikli alacaklar’ olarak dar

24
25
26
27
28
29

RG 29.04.1967/12586.
Yazicioglu, 176; Siizel, 217.
Yazicioglu, 177.
Yazicioglu, 177.
Yazicioglu, 177.

RG 31.12.2018/30642.
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yorumlanmasinin ve idare adina verilen hizmet iicreti ile idarenin
isletme hakkini devrettigi tesislerden yararlanma iicretinin bu alacaklar
kapsaminda oldugunun kabul edilmesi” gerektigi seklinde
yorumlamaktadir®,

e “Gemide tagman esya, konteynerler ve yolcularin egyalarina gelecek
olan ziya ve hasar disinda geminin isletilmesinin sebep oldugu maddi
ztya veya hasardan dogan ve haksiz fiile dayanan alacaklar (TTK madde
1320/1-e)”.

e “Miisterek avarya garame pay1 alacaklar1 (TTK madde 1320/1-f)”. TTK
madde 1275 uyarinca da miisterek avarya alacaklar1 gemi alacaklisi
olarak diizenlenmistir. Miisterek avarya paylasiminda gemiye diisen
borcun paylagim alacaklilar1 gemi alacaklis1 hakkina sahiptir®!.

TTK madde 1320/l uyarinca bu hiikiimde sayilan alacaklarin bor¢lusunun
geminin maliki, kiracisi, yoneticisi veya isleteni olmak kaydiyla, bu alacaklarin
alacaklis1 gemi alacaklis1 hakkini haiz olmaktadir. Gemi maliki sicile kayith
gemilerde sicilde malik olan kisi, sicile kayitli olmayan gemilerde gemiye zilyet
olan kisidir®?. Kiraci, gemi kira sdzlesmesi uyarmca kullanma ve yararlanma
hakkina sahip oldugu gemiyi ticari ve gayri ticari amagla kendi adina
kullanandir. Geminin igleteni ise maliki oldugu ya da olmadigi gemiyi kendi
adina deniz ticaretinde kullanan kisidir. Zira TTK madde 1061/1I ilk ciimle
uyarinca kendisinin olmayan bir gemiyi menfaat saglamak amaciyla suda kendi
adina bizzat veya kaptan aracilifiyla kullanan kisi, tciincii kisilerle olan
iligkilerinde donatan sayili ve malik, geminin isletilmesinden dolay1r gemi
alacaklisi sifatiyla bir istemde bulunan kisiyi, bu igletilme malike karsi haksiz ve
alacakl da kotiiniyet sahibi olmadikga, hakkini istemekten engelleyemez. Malik
gemisini deniz ticaretinde kullaniyorsa ayn1 zamanda isletendir®. Zaman carteri
sozlesmesinde geminin tahsis edildigi carterer ise kiract ya da isleten olarak
kabul edilmemektedir3*.

% Yazicioglu, 178. Aksi yonde, Atamer, Cebri Icra, 183. Ayrica bu husus TTK tasarisi madde

1320/1-d’de bu istemler “liman, kanal, diger su yollari, karantina ve kilavuzluk igin odenecek
resimlerle diger para ile kilavuzluk ticretlerine iliskin alacaklar” seklinde diizenlenmekteydi.
Tasarmin s6z konusu hali, 1993 tarihli MS ile uyumsuz goriilmekteydi. Bu konuda bkz.,
Atamer, Cebri Icra, 193; Siizel, 239 dpn. 739.

Yazicioglu, 179.

82 Siizel, 179.

3 Siizel, 191.
34

31

Yazicioglu, 180.
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Gemi yoneticisi ise isleten olarak kabul edilmemektedir. Zira, gemi yoneticisi
donatan veya igleten ile akdedilen gemi ydnetim sézlesmesi uyarinca iicret
karsiliginda geminin ticari, teknik veya diger alanlardaki kismen ve tamamen
iistlenen ve sozlesme ile iislendigi is ve islemleri donatan veya isleten adina
yapan kisidir®®. Gemi yoneticisi donatan veya isletenin Tiirk Borglar Kanunu3®
hiikiimlerine gore temsilcisi olarak kabul edilmektedir®.

TTK madde 1320/I’de ise hangi alacaklarin gemi alacagi kapsaminda
sayilamayacagi hilkkme baglanmaktadir®®. Buna gore de

“birinci fikranin b ve e bentlerinde yazili alacaklarin deniz yolu ile petrol
veya diger tehlikeli ya da zararli maddelerin taginmast ile baglantili olarak
ortaya ¢ikip da milletlerarast sdzlesmelere yahut milll mevzuata gore
kusursuz sorumluluk ve zorunlu sigorta ile ya da diger yollardan teminat
altina alinmas1 6ngoriilen zararlardan ya da radyoaktif maddelerden veya
radyoaktif maddelerin zehirli ya da patlayict maddeler veya niikleer yakit
yahut radyoaktif {irlinler ya da atiklardan olusan diger tehlikeli maddeler
ile bilesiminden kaynaklanan zararlarin, sonucunu olusturduklari veya bu
zararlardan dogduklar1 takdirde, sahiplerine gemi alacaklis1 hakki
vermezler.”

TTK’da gemi alacaklisi hakkinin kapsaminin agikc¢a belirtilmesindeki amag
gemi alacaklilarinin korunmasidir. Zira genel olarak donatanin kara servetine el
atilmasimin kolay olmamasi, deniz ticaretinde ozellikle sefer sirasinda kredi
ihtiyacinin ivedilikle karsilanmasi, geminin her tiirlii zarar ve ziyama yonelik
yapilan harcamalara iliskin deniz servetinin biitiin alacaklilar lehine giivence
altina alinmasi ve gemi adamlariin alacaklarinin teminat altina alinmasi1 gibi

35 Bu konuda bkz., Zehra Seker Ogiiz, Gemi Yonetim Sozlesmesi (B. 1, Filiz Kitabevi 2013) 63.

% RG 11.01.2011/27836.

37 Yaziciogly, s. 180. Ote yandan gemi adamlarinin hizmet sézlesmelerinden dogan alacaklar

bakimindan gemi yoneticisi bu sifatin1 bildirmemis olsa da hizmet sézlesmesinin gemi
yOneticisi veya isleten ile yapilmasi farksiz oldugundan TBK madde 40/I uyarinca
sozlesmenin sonuglarinin dogrudan donatan veya isletene ait oldugu sonucuna varilacagi, ayni
durumun sézlesmeden kaynaklanan bedensel zararlarin tazmini alacaklart bakimindan da s6z
konusu oldugu, bu nedenle de gemi alacaklis1 hakki veren alacaklarin borglulari arasinda gemi
yoOneticisinin saytlmasinin gereksiz oldugu ifade edilmektedir. Bu konuda bkz. Yazicioglu, s.
181.

38 Yabanci hukuk sistemlerindeki diizenlemeler i¢in bkz. William Tetley, International Conflict
of Laws Common, Civil and Maritime (B. 1, International Shipping Publications 1994) 539
vd. (International); Baris Giinay, Tiirk ve Anglo-Amerikan Hukuku 'nda Gemi Alacaklist Hakki
(B. 1, Yetkin Yaymlar1 2009) 48-75.
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sebeplerin gemi alacaklarinin 6nceligi haiz kanuni rehin hakkiyla himaye
edilmesi gerektirdigi ifade edilmektedir.

Gemi ve eklentisi, icra takibinin baslatildig1 siradaki hali ve kiymeti ile gemi
alacaklis1 hakkinin konusunu olusturur®®. Geminin bedelinin yapilan harcamalar
sonucu artmasi halinde donatan; yaptigi masraflari diisemez ve geminin
degerindeki azalmalardan sorumlu tutulamaz**. Bazi durumlarda ise geminin
veya eklentisinin degerinde azalma meydana gelebilir ve hatta tamamen ziyaa
ugrayabilir. Bu nedenle, gemi alacaklilariin muhtemel hak kayiplarinin dniine
geemek igin TTK madde 1321/1I'te de “geminin ziyar veya zarart halinde
dogan tazminat talepleri ile miisterek avarya hallerinde feda edilen veya hasar
sonucu talep edilen tazminati gemi alacaklart igin karsilik olan seylerin yerine
rehinin gececegi” belirtilmektedir.

Gemi alacaklilarinin daha etkin korunmasi amactyla malik ile diger alacaklilarin
gemiyi sattirip bedelinden alacaklarini tahsil ederken gemi alacaklisi hakkina
diger ayni haklara nazaran oncelik taninmaktadir*?. Bu amagla da TTK madde
1323/I’de

“1320 nci maddenin birinci fikrasinin (a) ila (e) bentlerinde yazili gemi
alacaklilarimin sahip oldugu kanuni rehin hakki, gemi tizerinde tescil
edilmis veya edilmemis olan biitiin kanuni ve akdi rehin haklariyla ayni
yiikiimliiliiklerden dnce gelecegi”

diizenlenmektedir. Ancak TTK madde 1323/11I’te

“geminin hasar1 veya ziyai halinde deniz tasimaciliginin giivenligi ve deniz
etrafinin korunmasi i¢in kamu kurumlarinimn yaptig1 harcamalarin tiim gemi
alacaklarindan 6nce gelecegi”

belirtilmektedir.

TTK madde 1345 uyarinca,

“Deniz Alacaklarma Kars1 Mesuliyet Sinirlamas1 Hakkinda 1976 tarihli
Milletlerarasi Sozlesme (1976 tarihli MS)” veya “Petrol Kirliligi Zararinin
Tazmini Icin Uluslararasi Fon Kurulmas: Ile Tlgili 1992 Tarihli

3 Bu konuda bkz. Nil Kula Degirmenci, ‘Tiirk Ticaret Kanunu Uygulamalarinda Gemi

Alacaklist Hakkmin Bir Unsuru Olarak Hakkin Sahibi’ (2014) XVIII(3-4) Gazi Universitesi
Hukuk Fakiiltesi Dergisi 252 ve dpn. 24.

0 Alig, 394,
41 Caga ve Kender, 11; Alis, 394.

42 Kulg Degirmenci, 250; Kerim Atamer, Gemi ve Ucak Ipoteginin Hukuksal Temelleri (B. 1,
On Iki Levha Yaynlar1 2012) 18 (Ipotegin Hukuksal Temelleri).
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Ayrica

Milletleraras1 Sozlesme (1972 tarihli MS) uyarmca kurulan fonlara
gireceginin fonun kuruldugu mahkeme tarafindan kabul edilmesi halinde
gemi alacaklis1 hakki sona ermektedir”.

“alacaklinin  feragat etmesi, alacagm son ermesi, geminin
kurtarilamayacak sekilde batmasi, geminin miisaderesi ile 618 sayili
Limanlar Kanunu*® madde 7 uyarinca geminin satist durumunda da gemi
alacaklis1 hakki sona ermektedir”.

Kural olarak rehin haklari, hak diisiiriicii siireye tabi kilinmamaktadir. Ancak
aleniyetten yoksun olan gemi alacaklis1 hakkinin siireye tabi olmamasi, ipotek
alacaklilarin ¢ikarlarini ve iyi niyetli iiglincii kisilerin miilkiyet hakkini olumsuz
etkileyebilecektir**. Bu amagla TTK madde 1326 uyarinca gemi alacaklisi hakki
hak diisiiriicii siirelere tabi tutulmaktadir*®. ilgili hiikiim uyarinca,

“(1)1320 nci maddenin birinci fikrasinin (a) ila (e) bentlerinde sayilan
gemi alacaklilarinin sahip olduklar1 rehin hakki, gemi alacaginin dogdugu
tarihten itibaren gegecek bir yilin sonunda diiser; megerki, bu siirenin
ge¢mesinden evvel gemi ihtiyaten haczedilmis ve bunun sonucunda cebri
icra yolu ile satilmis olsun. Bu bir y1llik siire; a) 1320 nci maddenin birinci
fikrasinin (a) bendinde sayilan alacaklar bakimindan, alacaklinin gemiden
ayrilmasi tarihinde, b) 1320 nci maddenin birinci fikrasinin (b) ila (e)
bentlerinde sayilan alacaklar bakimindan, kanuni rehin hakkiyla teminat
altina almman alacaklarin dogdugu tarihte, islemeye baglar. (2) 1320 nci
maddenin birinci fikrasinin (f) bendinde sayilan gemi alacaklilarinin sahip
oldugu rehin hakki; a) Geminin, zararin tespitinin ve paylastirilmasinin
yapilacagi varma yerine ve eger gemi buraya varmazsa yolculugun bittigi
limana vardigi giinden itibaren isleyecek alt1 ay i¢inde; gemi cebri icra
yoluyla satisla sonuglanacak sekilde ihtiyaten haczedilmemigse alt1 aymn
gecmesiyle, b) Geminin iyiniyetli bir iigiincii kisiye satilmasi halinde,
alicinin gemiyi, sicil yeri hukukuna uygun olarak kendi adina tescil
ettirdigi giinden itibaren isleyecek altmus giiniin sonunda, diiser. Bu
stirelerin ikisi de islemeye baglamigsa, rehin hakki ilk siirenin dolmasiyla
diiser. (3) Geminin ihtiyati haczinin hukuken caiz olmadigi zaman araligi,
bu siirelerin hesabinda dikkate alinmaz. Diger sebeplerden siirenin durmasi
veya kesilmesi s6z konusu degildir.”

Gemi alacaginin verdigi talep hakki ise TTK madde 1327’ye gore “bu Kanun'da
veya diger kanunlardaki o6zel hiikiimler sakli kalmak kaydiyla, alacagin

43 RG 20.04.1341/95.
44 Alis, 402.
45 Siizel, 292-293; Alis, 404.
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dogumundan itibaren gegecek bir yillik siire icinde zamanasimina”
ugramaktadir,

I1. GEMi ALACAKLISI HAKKINA iLISKiN UYGULANACAK
HUKUKUN TESPITINE DAIR TEMEL HUSUSLAR

Gemi alacaklis1 hakkina iliskin yabancilik unsuru, hak sahibinin veya bor¢lunun
yabanci devlet vatandasligina sahip olmasi ya da yerlesim yerlerinin veya mutad
meskenlerinin yabanci iilkelerde bulunmasi halinde s6z konusu olabilir. Bunun
yani sira, niteligi geregi gemi*’ birgok yabanci iilkede hukuki islemlere ve
eylemlere konu olabilir. Yabanci bir devlet sicilinde kaydi bulunabilir veya gemi
yabanci bayrak tasiyabilir. Kaldi1 ki iilkeler arasindaki ticarette mallarin
transferinin giivenli bir sekilde gergeklestirilmesinin en ucuz yolu gemi
tasimaciligidir. Dolayisiyla gemi alacaklisi hakkinin asil konusu olan geminin
bizatihi yabanci unsuru saglamasi muhtemeldir. Bu durumda gemi alacaklisi
hakkina uygulanacak hukukun acik ve kesin bir sekilde ongoriilebilmesi
gerekmektedir.

Bu kapsamda TTK 6zel kanunlar ihtilafi kurallar1 bulunmaktadir. TTK madde
1320/son hiikmii ile 6zel bir kanunlar ihtilafi kurali benimsenerek Tiirk
mahkemeleri nezdinde 6ne siiriilen bir alacagin gemi alacaklis1 hakk: niteliginde
olup olmadiginin Tiirk hukukuna gore tespit edilecegi diizenlenmekte; 1350/I’de
de gemi alacaklis1 hakkinin paraya c¢evrilmesi amaciyla cebri icra prosediiriiniin
igletilmesi sirasinda geminin bulundugu {lkenin hukukunun uygulanacag:
hiikme baglanmaktadir.

46 Kaner, Deniz Ticareti, 74.

47 TMK madde 762 uyarinca geminin tasinir esya sayilacagi; zira ilgili hiikiimde “nitelikleri

itibariyla tasinabilen maddi seylerin” taginir sayilacagi hitkkme baglanmigtir. 6762 sayili miilga
TTK doneminde geminin tasinir esya sayildigi; ancak sicile kayitli gemilerin kanunda agik¢a
ongoriilen hallerde Icra iflas Kanunu (IIK) (RG 19.06.1932/2128) tasinmaz esyalara tabi
tutuldugu, tasinmazlarla ilgili bazi hiikiimlerin uygulanmasinin geminin hukuki niteligini
degistirmeyecegi kabul edilmektedir. Buna ragmen 2011 tarihli degisik IIK madde 23/1I ciimle
1 ve TTK madde 936 hiikmii ile gemi, TMK madde 762 anlaminda tasinir esya olarak kabul
edilmektedir. Bu hiikiim 6gretide gereksiz bulunmaktadir. Zira gemi fiziken ve hukuken taginir
maldir. Kanun koyucu ekonomik degerine binaen bazi durumlarda gemiyi tasinmaz mallarin
tabi oldugu rejime tabi tutmustur. Nitekim TTK madde 937/1 uyarinca bu kanunda 11K ’nun
taginmazlara iliskin hiikiimlerine tabi olacag: agikca bildirilen gemiler hakkinda madde 936
hiikmii uygulanmayacaktir. Bu hiilkmiin ise geminin hukuki niteligini etkilemedigi veya
degistirmedigi kabul edilmektedir. Bu konu hakkinda bkz. Yazicioglu, 51-52; Sézer, 40-42;
Atamer, Deniz Ticareti Hukuku 11, 33-35.
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1. Gemi Alacaklis1 Hakkinin Dogumuna Uygulanacak Hukukun Tespiti

TTK madde 1320/11I ile hakkin dogumuna Tiirk hukukunun uygulanacag ifade
edilmektedir. Hiikiim bu haliyle ne zaman Tiirk hukukunun uygulanacagin
gosterdiginden tek tarafli (eksik) bir kanunlar ihtilafi kuralidir*®. Nitekim bir
kanunlar ihtilafi kuralinda iki unsur bulunmaktadir®®: Baglama konusu-baglama
noktast. Madde 1320/III’te bir alacagin gemi alacaklis1 hakki taniy1p tanimadigi;
yani gemi alacaklist hakkinin dogumu baglama konusunu teskil etmektedir.
Baglama noktast ise Tiirk hukukudur. Kanundaki acik diizenlemeye karsilik
gemi alacaklisinin dogumuna uygulanacak hukuk konusunda benimsenen
yaklasimlar dogrultusunda yabanci hukuklarda farkli kanunlar ihtilafi
kurallarinin tesis edildigi de goriilmektedir.

Diger yandan her ne kadar bu konuda milletleraras1 s6zlesmeler mevcut olsa da
kanunlar ihtilafi problemlerinin ortaya ¢ikmasi muhtemeldir. Zira 1993 tarihli
S6zlesme madde 6 uyarinca taraf devletlere kendi i¢ hukuklarinda bagka gemi
alacaklar1 kabul etme yetkisi taninmakta; bu durum da milletlerarasi
yeknesakligin saglanmasinin 6niinde en biiyiik engel olarak goriilmektedir™.

A. Lex Rei Sitae’yi Esas Alan Yaklasim

TTK’nin yiirtrlige girdigi doneme kadar gemi alacaklis1 hakkinin dogumuna
uygulanacak hukukun tespitinde MOHUK esas alinmaktaydi. Gemi alacaklis1
hakkinm, simrli ayni hak niteliginden yola ¢ikilarak 2675 sayilh MOHUK®!

48 Ergin Nomer, Devletler Hususi Hukuku, (B. 23, Beta Yaymlar1 2021) 93.

49 Bu konu hakkinda bkz. Nomer, 96; Aysel Celikel ve Bahadir Erdem, Milletleraras: Ozel
Hukuk (B. 17, Beta Yaymlar1 2021) 61-69; Giiloren Tekinalp, Milletleraras: Ozel Hukuk-
Baglama ve Usul Kurallari (B. 13, Vedat Kitapcilik 2020) 21 (Milletlerarasi Ozel Hukuk);
Rona Aybay ve Esra Dardagan, Uluslararas: Diizeyde Yasalarin Catismasi (Kanunlar Ihtilafi)
(B. 2, Istanbul Bilgi Universitesi Yaymlar1 2008) 33-35; Cemal Sanli, Emre Esen ve Inci
Ataman-Figanmese, Milletlerarast Ozel Hukuk (B. 10, Beta Yaymlar1 2023) 32-33; Vahit
Dogan, Alper Cagr1 Yilmaz ve Lale Ayhan Izmirli, Milletleraras: Ozel Hukuk (B. 9, Savas
Kitabevi 2023) 208-209; Giilin Giingér, Tiirk Milletlerarast Ozel Hukuku (B. 3, Yetkin
Yayinlar1 2022) 31-39, (Milletlerarast Ozel Hukuk); Sibel Ozel, Mustafa Erkan, Hatice Selin
Piirselim ve Hiiseyin Akif Karaca, Milletleraras: Ozel Hukuk (B. 2. On iki Levha Yaymlari
2023) 20; Ziya Akinci, Milletleraras: Ozel Hukuk (B. 1 Vedat Kitapcilik, Istanbul 2020) 5-7;
Haci Can Milletlerarast Ozel Hukuk (B. 6, Adalet Yaymevi 2023) 149-166.

50 Siizel, 165.

51 RG 22.05.1982/17701.
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doneminde madde 23’te diizenlenen ve Yargitay kararlarinda® da benimsenen
“lex rei sitae” ilkesi uygulanmaktaydi®.

MOHUK®* madde 21/I’de de esas alinan bu ilke uyarinca “tasinir mallar
tizerindeki miilkiyet hakki ile suurli ayni haklar, islem amnda mallarin
bulundugu yer hukukuna” tabidir®. 2675 sayili MOHUK *tan farkli olarak, sabit
statiiniin diizenlenmemesinden dogabilecek uyusmazliklar1 engellemek igin
“islem aminda” mallarin bulundugu iilke ibaresi eklenmistir.

Gemi alacaklist hakkinin dogumuna bu ilkenin uygulanmasi halinde gemi
alacagina sebep olan esas hukuki iliskiden dogan alacagin ortaya ¢iktig1 anda
geminin bulundugu iilke hukuku yetkili hukuk olarak kabul edilecektir®. Bu
prensip islem giivenligi amacina hizmet ettiginden, lex rei sitaenin ti¢iincii kisi
konumundaki kredi verenlerin menfaatlerini en iyi sekilde koruyacag: iddia
edilmektedir®”. Ornegin bakim ve onarim igin ihtiya¢ duyulan paranimn temini
amaciyla yabanci iilkelerde krediye bagvurulmaktadir. Kredi verenin, alacagin
oncelikli bir rehin hakki ile giivence altina alindigini bilmesi ve bdylece
ongoriilebilirligin ve gilivenirligin saglanmasi i¢in lex rei sitae kuralinin

52 11. HD, 13.03.1997, E. 1997 / 1009, K. 1997 / 1661, bkz. <www.legalbank.com.tr> s.e.t. 01
Mart 2024.

53 Atamer Yargitay’mn ortiilii olarak lex fori ilkesini tatbik ettigini ifade etmektedir. Kerim
Atamer, “MOHUK Reformu Hakkinda” (2003) 23(1-2) Prof. Dr. Giilsren TEKINALP’e
Armagan, Milletlerarast Hukuk ve Milletleraras1 Ozel Hukuk Biilteni 100-101 (‘MOHUK
Reformu’).

% RG 12.12.2007/26728.

55 lkenin 6nemi ve amaci hakkinda bkz. Nomer, 305-307; Celikel ve Erdem, 359-360; Tekinalp,
Milletleraras: Ozel Hukuk, 253; Aybay ve Dardagan, 239-240; Sanli, Esen ve Ataman-
Figanmese, 289; Dogan, Yilmaz ve Ayhan Izmirli, 382-383; Giingér, Milletlerarast Ozel
Hukuk, 166; Ozel, Erkan, Piirselim ve Karaca, 366; Akinci, 73; Can, 487; Ekin Omeroglu, Ayni
Haklara Uygulanacak Hukukun ve Yetkili Yarg: Merciinin Tayininde Irade Serbestisi Prensibi
(B. 1, Adalet Yayinevi, 2017) 78-79.

Tekinalp 2675 sayili miilga MOHUK ’tan &nceki dénemde yaynladign eserlerinde lex rei
sitaenin tatbikini savunmustur. Giiloren Tekinalp, Tiirk Devietler Hususi Hukukunda Gemi
Alacaklisi Hakk: (B. 1, Istanbul Universitesi Hukuk Fakiiltesi Yayinlar1 1967) 25-32 (Gemi
Alacaklist); Giiloren Tekinalp, ‘Tiirk Devletler Hususi Hukukunda Gemi Alacaklis1 Hakkinin
Dogusu ve Buna Iliskin Problemler’ (1967) 4(2) BATIDER 230-235, (‘Hakkinin Dogusu’).
Bu konuda ayrica bkz. Nuray Eksi, Yabanct Gemilerin Ihtiyati Haczi (B. 2, Beta Yaymlari
2004) 61-62, (Yabanci Gemi).

Yargitay 2009 tarihli bir kararinda 2675 sayili miilga MOHUK madde 23’ii uygulayarak gemi
alacaklis1 hakkina Tiirk hukukunu tatbik etmigtir. Kararda gemi alacaklis1 hakkinin dogumuna
ve muhtevasina uygulanacak hukuk ayrimi yapilmamustir. 11. HD, 10.12.2009, E. 2008 / 7283,
K. 2009/ 12746, Moroglu ve Kendigelen, 942.

57 Bu konuda bkz. Tekinalp, Gemi Alacaklisi, 41; Tekinalp, ‘Hakkin Dogusu’, 243-245.
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uygulanmasinin avantajli oldugu ifade edilmektedir®®. Ancak lex fori veya lex
causaenin tatbiki durumunda, dogdugu andan itibaren alacagin oncelikli bir
rehin hakki ile himaye edilip edilemeyeceginin bilinemeyecegi, bu durumda da
ongoriillemeyen bir hukuk sistemi ile karsi karsiya kalinabilecegi ve ihtiyag
duyulan paranin temininin saglanamayacagi belirtilmektedir®®.

Diger yandan, ozellikle agik denizdeki kurtarma veya catmadan kaynakli
tazminat istemlerinde yetkili hukukun tespitinde malin bulundugu iilkenin
belirlenememesi nedeniyle lex rei sitae ilkesinin uygulanamayacagi iddia
edilmektedir®. Ayrica gemi, tasima hukukunun ana konusunu olusturmaktadir.
Ticarette giivenirligin yan1 sira, islemlerin hizli bir sekilde gerceklestirilmesi de
onemlidir. Bu nedenle, geminin siirekli hareket halinde oldugu diisiiniilecek
olursa islem aninda bulundugu yer keyfi ve 6nceden dngoriilemeyen, taraflarca
bilinmeyen bir yer de olabilir. Dolayisiyla lex fori ve lex causaeya getirilen
elestiriler lex rei sitae yaklagimi igin de s6z konusu olabilecektir.

B. Sicil Yeri Hukukunu Esas Alan Yaklasim

Lex rei sitae prensibinin sakincalarini bertaraf etmek amaciyla tagima araglarinin
sicile kaydedildigi yer hukukunun uygulanmasi gerektigi savunulmaktadir.
Tasima araglarinin kendine has yapisi nedeniyle bu yaklagim genel olarak pozitif
diizenlemelerde de yer almaktadir. MOHUK madde 22’de de deniz tasima
araglarina iligskin ayni hak meselelerinde “mense iilke hukukunun” uygulanacagi
hiikkme baglanmaktadir. Calismanin konusu agisindan énemli olan ikinci fikra
uyarinca ise “deniz tasima araglarmmn, yani gemi alacaklisinin konusu olan
geminin sicil yerinin, sicil yeri yoksa baglama limamnin mengse iilke” olarak
kabul edilecegi hitkme baglanmaktadir.

Gemi alacaklis1 hakkinin dogumuna iliskin lex rei sitae prensibinin istisnasi olan
MOHUK madde 22 nin uygulanmasinin savunulmasindaki en énemli gerekge,
gemi alacaklis1 hakkinin riichanli olmasi ve figiincii kisilere karsi ileri
siiriilebilmesidir®’. Bu durum diger gemi ipotek alacalilarmin ve yeni malikin
haklarini sinirlandirsa da sicile tescil zorunlulugu olmayan bu hakkin, diger ayni
haklar ile ayn1 hukuka bagl kilinmasinin hukuki giivenirliligi temin edecegi

%8 Tekinalp, Gemi Alacaklisi, 41.

5 Tekinalp, Gemi Alacaklisi, 41.

60 Tekinalp, Gemi Alacaklisi, 44; Tekinalp, ‘Hakkin Dogusu’, 247.
61 Atamer, Cebri icra, 180.
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savunulmaktadir®. Ayrica diger hak sahiplerinin gemi adamlarina veya geminin
seyrine iliskin belgeleri inceleyerek gemi alacaklis1 hakkinin varliginin tespitinin
miimkiin oldugu ifade edilmektedir®®. Boylelikle kredi veren kurumlarin
alacaklarinin da giivence altinda olacag belirtilmektedir®.

Her ne kadar sicil yeri hukukunun tatbikinin olumlu yanlarma vurgu yapilmis
olsa da kanimizca s6z konusu yaklagimin esas alinmasinin olumsuz yanlar1 da
bulunmaktadir. Oncelikle bu kisilerin haklarinm, sicil yeri hukukunun tatbiki ile
teminat altina alimmas1 olas1 goziikmemektedir. Zira gemi alacaklist hakki
kanunen dogdugu icin tescil veya teslim gerekli degildir. Bu nedenle de gemi
alacaklis1 hakki, gériinmez (invisible) olarak nitelendirilmektedir®. Ayrica
MOHUK madde 22°de sicil yerinin bulunmamasi halinde baglama limanimin
bulundugu lilke hukukuna isaret edilmektedir. Baglama limanin ise tesadiifi,
keyfi bir yer olma ihtimali yiiksektir ve bu da uygulanacak hukukun
ongoriilmesine iliskin kaygilarin devamina sebep olacaktir.

Ikinci olarak, sicil yeri hukuku ile mahkemenin hukukunun farkl1 alacaklar gemi
alacaklis1 hakki olarak benimseyebilmesi muhtemeldir. Bu durum is s6zlesmesi
ile calisan gemi adamlart agisindan giindeme gelebilmektedir. Zira gemi
adamlariin ¢ogunun sicil yeri ile baglantisinin bulunmamasi veya az olmasi
nedeniyle bu yer hukukunun uygulanmasi, zayif tarafin korunmasi ilkesinin géz
ardi edilerek devletler 6zel hukuku hakkaniyetine aykir1 sonuglar dogurabilir.

S6z konusu duruma vakif olan gemi malikleri baz1 mali yiikiimliiliklerden
kacmak ve gemi alacaklisi hakki ile alacaklarini himaye altina alabilmek igin
diger iilkelere gore lehlerine olan sicil yerlerini segebilirler. Bu iilkelerin
sicillerine agik ve elverisli sicil denilmektedir®, ilgili sicillere tescilli gemiler ile
sicil yeri arasindaki baglant1 olduk¢a zayiftir. Bu, bir¢ok ipotek alacaklisinin
imtiyazinin taninmamasina ve amag¢lanan korunmanin temin edilmemesine de
sebep olabilecektir®’.

62 Atamer, Cebri Icra, 181.
63 Atamer, Cebri Icra, 181.
64 Atamer, Cebri Icra, 181.
65 Aleka Mandaraka-Sephard, Modern Admirality Law (B. 1, Cavendish Publication 2001) 22.

6 Bu siciller tescil igin yerine getirilebilecek oldukca esnek ve kolay sartlar ararlar. Bu konuda

ayrintili bilgi i¢in bkz. Eksi, Yabanci gemi, 14-18.
67 Bu konuda bkz. Tekinalp, Gemi Alacaklis1, 44-52; William Tetley, “The Law of Flag, “Flag
Shopping,”And Choice of Law” (1993) 17(2) Tulane Maritime Law Journal 169 (‘The Law’).
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Ayrica sicil yeri hukukunun uygulanmasi gerektigi prensibi, 1999 tarihli MS
madde 1/e ile de uyumlu degildir. Zira 1999 tarihli MS madde 1/e uyarinca

“hakkinda deniz alacag ileri siiriilen herhangi bir geminin ihtiyati haczi,
talep geminin malikine, kiracisina, yoneticisine veya isletenine karsi ileri
stirlilmiig ve ihtiyati haciz i¢in bagvurulan devletin hukukuna gére bir gemi
alacaklis1 hakkiyla teminat altina alintyorsa”

miimkiindiir. Burada ihtiyati hacze bagvurulan devletin hukukuna goére gemi
alacaklis1 hakkinin varligiin tespit edilecegi hitkme baglanmaktadir.

C. Lex Causae’yt Esas Alan Yaklasim-Proper Law Yaklasim

Bir donem Alman hukukunda da savunulan bu yaklasimda, gemi alacaklisi
hakkinin varligina dair meseleler maddi hukuka iligkin kabul edilmekte; s6z
konusu meseleye “temel borg iliskisinin esasina uygulanacak hukuk’’un; yani
lex causaenin tatbiki edilmesi gerektigi savunulmaktadir®®.

Bu yaklagimi Tiirk hukuku agisindan degerlendirecek olursak, gemi alacaklisi
hakki s6zlesmeden kaynakliyorsa ilgili sdzlesmeye uygulanacak hukuk tatbik
edilecektir. Sézlesmenin niteligine gore MOHUK madde 24, madde 27 ya da
madde 29’a gore yetkili hukuk belirlenecektir. Ilgili alacak haksiz fiilden
doguyorsa, bu alacagin gemi alacaklis1 hakki kapsaminda giivence altina alinip
alinmadigt MOHUK madde 34’e gore belirlenen hukuka gére tayin edilecektir.

Amerikan ve Kanada hukukunda da bir alacagin gemi alacaklis1 hakkina sebep
olup olmadigi “lex causae” gergevesinde belirlenmektedir. Burada gemi
alacaklis1 hakkinin maddi hukuka iliskin oldugu kabul edilmekte ve taraflarin
acik veya ortiilii gergek iradeleri esas alinarak en yakin ve gercek baglantili
hukukun (proper law) tatbiki amaglanmaktadir®®.

Gemi alacaklist hakkinin dogumuna iliskin uyusmazliklarda lex causaenin esas
almmasi, Amerikali ve Kanadali sirketlerin milli hukuklarinin uygulanmasi ve

68  Atamer, ‘Gemi Alacaklis’’, 229-231. Atamer daha sonralar1 goriisiinii degistirerek gemi

alacaklis1 hakkinin dogumunda farkli baglama noktalarnim tatbikini dnermektedir. Kerim
Atamer, ‘Gemilerde Ayni Haklara ve Cebri Icraya Uygulanacak Hukuk’ (2001-2002) 6-7(1-
4) Deniz Hukuku Dergisi 87, (‘Uygulanacak Hukuk’).

Common Law hukuk diizeninde sdzlesmelere uygulanacak hukukun tespitinde en yakin ve
gergek baglantili hukukun arastirilarak uygulanmasi proper law yaklagimi olarak kabul
gormektedir. Bu konu hakkinda bkz. Giilin Giingdr, Temel Milletlerarasi Ozel Hukuk
Metinlerinin Sézlesmeden Dogan Borg Iliskilerine Uygulanacak Hukuk Konusunda Yakinlik
Yaklasimi (B. 1, Yetkin Yayinlar1 2007) 129-131 (Yakinlik).
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bu sayede menfaatlerinin korumasina hizmet etmektedir. Zira ozellikle
Amerikan sirketlerinin onarim ve bakim hizmeti verdigi diisiiniilecek olursa, bu
sirketlerin ticret alacaklarina lex causaenin tatbiki ile Amerikan hukukunun
uygulanmas1 saglanmakta ve bu alacaklara gemi alacaklis1 hakki ile giivence
saglanabilmektedir’.

Bu konuda Amerikan mahkemelerinden alinan “Ocean Ship Supply v The Leah”
karar1” dikkat ¢ekicidir. Kararda, Kanadali sirket Ocean Ship Supply’in verdigi
hizmetten dogan alacak Kanada hukukunda 6nceligi haiz olmayan kanuni ayni
hak olarak kabul edilmektedir. Alacak temin edilmeden Honduras’ta tescil edilen
gemi satilmig; bunun iizerine Amerika’da Ocean Ship sirketi tarafindan gemi,
ihtiyaten haczettirilmistir. Mahkeme, alacagin menseini teskil eden hizmet
sozlesmesine Kanada hukukunun uygulanacagini ve buna gore de geminin rehin
altina alinamay1p haczedilemeyecegine hiikkmetmistir’2,

Diger yandan, bu konudaki dlgiitlerin agik bir sekilde belirlenmemesi halinde
hukuki giivenirlik ilkesinin zedelenebilecegi ve istenilen amaca ulagilamayacagi
ileri siiriilmektedir’®. Bu dogrultuda Amerikan Yiiksek Mahkemesi’'nin 1953
tarihli Lauritzen v Larsen karar1’ ile uygulamada taraflarin niyetlerinin nasil
tespit edilecegine iliskin olgiitler gelistirilmistir. Ilgili karar ile belirlenen
Lauritzen 6lgiitleri en yakin iligkinin tespitine dair temel esaslarin belirlenmesi
acgisindan 6nemlidir.

Bu karara mesnet teskil eden somut uyusmazlikta, Havana limaninda bulunan
gemideki yabanci gemi adamlari, isin ifas1 sirasinda yaralanmislar ve
Amerika’da sdzlesmenin ihlali nedeniyle maddi tazminat davasi agmislardir’.
Kararda taraflarin baglantilar1 dikkate alinmis, liman devletini ilgilendiren bir
durumun bulunmamasi gerekgesiyle bayrak devleti olan Danimarka hukuku
tatbik edilerek uyusmazlik ¢oziimlenmistir’®. S6z konusu sonuca varilirken de
gemi alacaklis1 hakkinin varliginin belirlenmesinde su Olgiitlerden hareket

0 Giinay, 191.

™ Ocean Ship Supply v The Leah karari, (1984),
<https://law.resource.org/pub/us/case/reporter/F2/729/729.F2d.971.82-1433.html> s.e.t. 01
Mart 2024.

2 Karara iligkin somut vakialar igin bkz. Ocean Ship Supply v The Leah karari, prg. 1-10.
3 Davis and Tan, 452-453.

" Lauritzen v Larsen karar1, (1953) <https://supreme.justia.com/cases/federal/us/345/571/> s.e.t.
28 Subat 2024.

Karara iligkin somut vakialar hakkinda bkz. Lauritzen v Larsen karari, prg. 1.
6 Lauritzen v Larsen karari, prg. 6.
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edilmistir’”: “i) Haksiz fiilin islendigi yer ii) Bayrak kanunu iii) Magdurun
vatandaslhigr veya yerlesim yeri iv) Gemi malikinin tabiiyeti v) Sozlesmenin
kuruldugu yer vi) Yabanci hukukun tespit edilememesi hali vii) Lex fori.” Bu
karardan sonra Amerikan hukukunda “en yakin” baglant: tespit edilirken ilgili
olgiitler esas alinmaya baglanmistir’®,

Amerikan mahkemeleri bazi kararlarinda ise sdzlesmesel iliskiye dayanan gemi
alacaklis1 hakki varliginin tespitinde farkli bir yontem izleyerek en yakin ve
gergek iligkinin tespitinden (proper law) yola ¢ikarak yetkili hukuku tespit
etmistir. Bu konuda Gulf Trading karari ornek verilebilir”®. Ilgili kararda
aralarindaki zaman carteri sdzlesmesi uyarinca Amerikali bir sirket, Panama’da
Norveg bayrakli bir gemiye yakit saglamis, ardindan diger taraf iflas ettigi i¢in
hizmet bedelini 6deyememistir.

Mahkeme, proper law yaklasimindan hareketle en yakin ve gergek iligkinin
sozlesmeye uygulanacak hukuk ile tespit edilecegi anlayisindan hareketle
Restatement 11 of Conflict of Law esas alinmg®® ve Restatement 11 &6%! uyarinca
yetkili hukuk tespit edilmistir. S6z konusu hitkme gore

“mahkeme, anayasal sinirlamalara konu olarak, baglama konusunda kendi
devletinin kanuni hitkkiimlerini izleyecektir. Boyle bir hilkmiin yoklugunda,
uygulanacak hukuk kuralinin seg¢imine uygun faktorlere (a) dahili ve
milletlerarasi sistemin ihtiyaglari, (b) forumun ilgili politikalari, (c) diger
ilgili devletlerin konu ile ilgili politikalar1 ve o devletlerin belirli bir
konunun tayininde goreceli menfaatler, (d) hakli beklentilerin korunmasi,
(e) ilgili hukuk alaninin temel politikalari, (f) kesinlik, ongoriilebilirlik ve
sonucun yeknesakligit ve, (g) uygulanacak hukukun tespiti ve
uygulamasinda kolaylik dahildir”.

Bu kapsamda Mahkeme, yakit ikmalinin Amerikan limaninda yapildigi
gerekeesiyle somut uyusmazligi (c) bendi kapsaminda degerlendirmis ve
Amerika’nin  ¢ikarlarinin  Ingiltere’ninkinden daha oncelikli olamayacag:

" Lauritzen v Larsen karari, prg. 15-32.

8 Qleg Nikolaevich Sadikov, ‘Conflicts of Laws in International Transport Law’ (1985) 190
Collected Courses of the Hague Academy of International Law 234.

 Gulf Trading & Tarnsportation Co. v The Vessel Hoegh Shield karari, (1981),
<https://casetext.com/case/gulf-trading-transp-v-vessel-hoegh-shield> s.e.t. 14 Subat 2024,
(Gulf Trading karari).

80 Gulf Trading karar1, prg. 13.

81 Restatement II &6 igin bkz. <http://www.kentlaw.edu/perritt/conflicts/rest6.html> et 14 Subat
2024).
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sonucuna varmistir®?. Dolayisiyla da gemi alacaklis1 hakkina temel teskil eden
hukuki iliski olan zaman carteri sozlesmesine Ingiliz hukuku hakim olsa da gemi
alacaklis1 hakkinin dogumuna Amerikan hukukunun uygulanmasi gerektigi
vurgulannustir. ilk bakista lex causae yaklasimmin Amerikan hukukunda
dogrudan benimsenen tutarli bir yaklasim haline gelmedigi goriilmektedir.
Ancak Common Law’da sozlesmesel iligkilere uygulanacak hukuka iliskin
benimsenen proper law yaklasimi esasindan hareket edilerek, sozlesme ile en
yakin ve ger¢ek baglantinin lex fori oldugu sonucuna ulagilmistir. Daha net bir
ifadeyle, mahkeme proper law yaklasimi ile dolayli olarak lex foriyi
uygulamistir.

Kanada hukukunda gemi alacaklist hakkinin dogumuna iligkin uyusmazliklar
maddi hukuk kapsaminda kabul edilmekte ve genel olarak lex causae yaklagimi
esas alimmaktadir. Kanada Yiiksek Mahkemesi 1972 tarihli loannis Daskalelis
kararinda gemi alacaklist hakkinin dogumuna uygulanacak hukuku temel
iliskiden yola ¢ikarak tespit etmistir®®. Bu kararda Yunanistan’da ipotek ettirilen
Panama bayrakli geminin bakim ve onarim igleri New York’taki Todd Sihpyard
sirketi tarafindan yapilmistir. Ancak hizmet bedeli 6denmediginden gemi
ihtiyaten haczedilmistir®. Gemiye takdir edilen bedel alacaklilari tatmin
etmeyince, hizmet veren ile diger alacaklilar arasinda sira sorunu ortaya
cikmistir. Mahkeme s6z konusu hizmet bedelinin gemi alacaklisi hakk: ile
himaye altina almip alinmadigini ise 6ncelikli olarak incelemistir. Bunun
sonucunda da en yakin ve gergek baglantili hukukun sézlesmenin yapildig: yer
hukuku olan Amerikan hukuku oldugunu ifade etmistir®.

Bu yaklasimin da hem en uygun ve yakin hukukun uygulanmasi hem de
ongoriilebilirlik amacina hizmet edemeyecegi kanisindayiz. Oncelikle buradaki
en Onemli sorun, yabanci hukuklardaki alacaklarin kategorize edilmesi ile
ilgilidir. Ornegin, Amerikan mahkemelerinde gemi alacaklist hakkinmn
dogumuna lex causae olarak Ingiliz hukukunun uygulanmasi durumunda
hizmetten dogan alacaklar kanuni ayni hak olarak kabul edilmektedir. Buna
karsilik, Amerikan hukukunda bu alacaklar gemi alacaklisi hakki ile himaye
alttna alinmakta, Turk hukukunda ise sadece deniz alacagi olarak
nitelendirilmektedir. Her somut olayda temeldeki hukuki iliski de dahil olmak

82 Gulf Trading karari, prg. 19, 21.

8 loannis Daskalelis, (Todd Shipyards v Altema) karari, (1974), <https://decisions.scc-
csc.ca/sce-csc/sce-csclen/item/5254/index.do> s.e.t. 14 Subat 2024.

84 Bu konuda bkz. loannis Daskalelis karari, 1250-1251.
85 |oannis Daskalelis karar1, 1256.
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iizere alacak farkli sekillerde simiflandirilabilmektedir. Bu husus diger
alacaklilarm da haklarim ihlal edebilir. Zira dava agilip yetkili hukuk tespit
edilene kadar hangi alacaklarin gemi alacaklis1 hakki ile himaye edildigini
ongdrmek miimkiin gdziikkmemektedir.

Ayrica gemi alacaklist hakkinin kaynagi birden farkli hukuki iliski olabilir.
Ornegin, gemi adamlarinin alacaklar1 ayn1 anda hem haksiz fiilden hem de
sozlesmeden kaynaklanabilir. Dolayisiyla da her somut olayda farkli hukuki
iligkilerin esas alinmasi uygulanacak hukukun tespitine iliskin belirsizliklere
neden olabilecektir®®.

Son olarak, gemi alacaklar1 sézlesmeden veya haksiz fiilden kaynaklanmaktadir.
MOHUK uyarinca da sbézlesmeden ve haksiz fiilden dogan borg iliskisine
uygulanacak hukuk se¢imi miimkiindiir. Bu durum gemi alacaklarina temel
teskil eden sozlesmesel iliski veya haksiz fiiller icin de gecerlidir. Lex causaenin
uygulanmasi gerektigini savunan yaklasimin kabulii halinde taraflarin temel
iliskiye uygulanacak hukuku se¢meleri, gemi alacaklis1 hakkina uygulanacak
hukukun taraflarca kararlastirilabilmesine dolayli olarak olanak tanindigi
anlamina gelecektir. Ancak gemi alacaklisi hakki bir ayni haktir ve ayni haklara
iliskin meselelerde MOHUK uyarinca hukuk secimine cevaz verilmemektedir®’,
Bu durum da hukukun dolanmasina neden olacaktir.

D. Lex Fori’yi Esas Alan Yaklasim

TTK madde 1320/1II’te Tiirk mahkemeleri nezdinde 6ne stiriilen yabanci unsurlu
bir uyusmazlikta gemi alacaklisinin varligina iligkin Tiirk hukukunun tatbik
edilecegi ifade edilmektedir. ilgili hiikiim ile sadece gemi alacaklis1 hakkinin

8 Bu konuda bkz. Giinay, 176.

87 Baz1 hukuk sistemlerinde {igiincii kisilerin haklarinin etkilenmesi ve ayni haklarda sinirl say1
ilkesinin gegerli olmasi nedeniyle hukuk se¢imine izin verilmemektedir. Buna karsilik diger
bazi hukuk sistemlerinde ise milletlerarasi ticaretin ihtiyaglari ¢er¢evesinde ayni haklara iligkin
uyusmazliklarda taraf iradesine gecerlilik taninmasi gerektigi kabul edilmektedir. Tiirk
hukukunda da Omerogiu ve Acun Mekenge¢ ayni haklara iliskin meselelerde hukuk segimine
yer verilmesi gerektigi kamsindadir. Zira Omeroglu’'na gdre hukuk segimi taraflarm bildikleri
hukuku uygulayabilmeleri ve uygulanacak hukuku 6nceden bilebilme imkanini tantyarak
hukuki kesinligi saglamasi nedeniyle kabul edilmelidir. Omeroglu, 148-160. Acun Mekenge¢
de taraflarin kendileri i¢in en elverisli hukuku tartisma ortaminda kararlastirabileceklerini ifade
etmekte, ayrica da lex rei sitae prensibinin uygulanmadigi durumlarda milletlerarasi 6zel
hukuk hakkaniyetinin saglanmasi agisindan hukuk se¢iminin benimsenmesi gerektigini
savunmaktadir. Merve Acun Mekengeg, Ayni Haklardan Dogan Uyusmazliklarda
Uygulanacak Hukuk ve Yetkili Mahkeme (B. 1, On iki Levha Yayinlar1 2016) 432-434.
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dogumunda yetkili hukukun lex fori ilkesi uyarinca belirlenecegi
benimsenmektedir. Bu kural MOHUK madde 22’de diizenlenen sicil yeri
hukuku esasmin istisnasi niteliginde®® olup 1993 tarihli MS madde 1/a ve 1999
tarihli MS madde madde 3/e ile uyumludur. Kuralin uygulanabilmesi i¢in
geminin Tiirkiye’de bulunup bulunmamasi énemli degildir®.

Ingiliz hukukunda da kural olarak gemi alacaklisi hakki ihtiyati hacze
basvurulduktan sonra bu prosediir i¢inde dogdugundan us@l hukukuna iliskin
goriilmekte ve bu nedenle hakkin dogumuna lex forinin uygulanmasi gerektigi
kabul edilmektedir®®. Bu konuda Birlesik Krallik Ozel Konseyi’nin (Privacy
Council) verdigi Halcyon Isle karar1 énem arz etmektedir®. Halcyon Isle adl
gemi Ingiltere’de tescil edilmis ve bir ingiliz bankasi tarafindan iizerinde ipotek
kurulmustur. Gemi New York’ta Amerikan sirketinden yararlandigi bakim ve
onarim hizmetinden dogan bedeli ifa etmeden sefere devam etmistir. Bunun
iizerine Singapur’da ihtiyaten haczedildikten sonra satilmig; bu sirada da
alacaklar arasinda sira sorunu ortaya ¢ikmustir.

Ozel Konsey Hukuk Kurulu oy ¢oklugu ile lex forinin; yani Singapur hukukunun
tatbik edilmesi gerektigi sonucuna ulagmistir®?. Kararda ¢ogunlugun goriisiine
gore gemi alacaklisi hakki ihtiyati haciz prosediiriiniin mahiyetine iliskin
oldugundan maddi hukuktan farklilik gostermektedir®. Bu nedenle lex forinin
uygulanmasi gerektigi sonucuna ulasilmisgtir.

Bir alacagin gemi alacaklis1 hakki ile teminat altina alinip alinamayacaginin
tespitinde lex forinin uygulanmasini savunan yaklagimda temel gaye, gemi
alacag statiisii veren alacaklarin sayisini sinirl tutarak sonradan dogabilecek
gemi ipotegi alacaklarmin oniine gegmektir®. Boylelikle alacaklari teminat
altina alinan bankalarin daha etkin korunabilecegi iddia edilmektedir®.

8 Nomer, 315; Sanli, 300.
8 (Ozel, Erkan, Piirselim ve Karaca, 380.

9 Tetley, ‘Maritime Liens, Mortgages and Conflict of Laws’ 35; Micheal Douglas,

‘Characterisation of a Foreign Maritime by the Lex Fori’ (2017) 17(1) Oxford University
Commonwealth Law Journal 153.

9 Halcyon Isle  (Bankers  Trusts v  Todd Shipyards)  karari, (1981),
<https://cmlcmidatabase.org/bankers-trust-international-1td-v-todd-shipyards-corp-halcyon-
isle> s.e.t. 14 Subat 2024.

92 Halcyon Isle karari, prg. 39.
9 Halcyon Isle karari, prg. 68.
% Douglas, 154.
% Douglas, 154.
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Diger yandan lex forinin kredi alacaklis1 bankalar1 yeteri kadar koruyamayacagi,
bu durumun ise “forum shopping” den kaynaklandig: ileri siiriilmektedir®. Zira
Amerikan hukukunun aksine, Ingiliz hukukuna gére gemi tamiratindan dogan
alacaklar gemi alacaklisi hakkiyla himaye edilmemektedir. Bu durumda
alacaklinin, alacagini teminat altina almak amaciyla Amerikan mahkemelerine
bagvurmasi halinde lex forinin uygulanmasinin yabanci bankalarin menfaatine
aykir1 bir durumu meydana getirebilecegi iddia edilmektedir®. Ayrica hakkin
sirast ile dogumuna uygulanacak hukukun ayni prensiplere dayanarak
belirlenmesi gerektigi; ancak siranin ustli bir mesele olarak kabul edilmesine
karsilik, dogumuna iliskin gemi alacagi ile forum arasindaki baglantinin ¢ogu
zaman zayif hale geldigi ve bu nedenle forum shopping iddiasinin giindeme
gelebilecegi belirtilmektedir®®. Dolayisiyla Avusturalya gibi bazi hukuk
sistemlerinde usili meseleler mahkemenin isleyisi ve diizeni ile smrh
tutulmakta; gemi alacaklis1 hakki ise maddi hukuka iliskin kabul edilmektedir®.

Lex fori yaklagimina iligkin getirilen bir diger elestiri ise gemi alacaklis1 hakkinin
kaotik yapisina iliskindir'®, Gemi alacaklis1 hakki, sahibine dava acabilmek igin
asli bir hak bahsetmekte ve diger ayni haklar karsisinda oncelik tanimakta
oldugundan usili bir mesele gibi goriilebilir. Zira bir davanin baslatilmasi ve
geminin birden fazla ipotek alacaklisinin oldugunun anlagilmasi halinde deniz
icra hukuku devreye girecektir'®. Ayrica s6z konusu hak, ayni hak oldugundan
herkese karsi ileri siiriilmekte ve nerede olursa olsun gemiyi takip etmektedir.
Sahibine de gemi iizerinde belirli sartlar altinda hakimiyet saglamakta, bu da
hakkin maddi hukuk sonucu olarak karsimiza ¢ikmaktadir. Dolayisiyla gemi
alacaklis1 hakkinin sadece ne usiili ne de maddi bir mesele olarak kabul edilecegi

ileri siiriilmektedir!®.

%  William Tetley, “Maritime Liens in the Conflict of Laws”, in: Law and Justice in a Multistate
World: Essays in Honor of Arthur T. von Mehren, (B. 1, Brill | Nijhoff 2002) 19 (‘Maritime
Liens’) 15.

9 Tetley, ‘Maritime Liens’, 15.

% Douglas, 159.

9 Douglas, 154.

100 John Lane: ‘Should Australian Courts Accept or Refuse the Aid of Private International Law

When Considering to Enforce Foreign Maritime Liens?” (2009) 16/I eLaw Journal: Murdoch

University Electronic Journal of Law 40

101 | ane, 40.

102 | ane, 40.
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Kanimizca gemi alacaklisinin dogumun lex forinin tatbikine iliskin TTK madde
1320/1I yerinde bir hiikiimdiir. Zira gemi alacaklis1 hakki fer’i niteligine ragmen
hakkin usiili sonuglar1 daha agir basmaktadir. Gemi alacaklist hakkinin amacina
ulagsarak hak sahibine koruma saglayabilmesi i¢in TTK madde 1380 uyarinca
taginir rehininin paraya ¢evrilmesi yoluyla takip yapilmasi gerekmektedir'®,
Usili meselelerde lex fori ilkesinin uygulanmasi gerektigi anlayisi ¢ergevesinde
yabanci unsurlu bir uyusmazlikta gemi alacaklist hakkinin varligi Tiirk hukuku
¢ergevesinde belirlenmelidir.

Lex forinin uygulanmasimin forum shoppinge neden olabilecegi savi ise
uyusmazligin taraflari ile higbir baglantist bulunmayan mahkemede davanin
acilmas1 halinde tanima-tenfizin reddi sebebi olarak dikkate alinmaktadir. Diger
yandan, gemi alacaklist hakkina iligkin verilen ihtiyati haciz kararlarinin
verildikleri devletin hukukuna gére kesinlesme kabiliyetine sahip olmamalari
nedeniyle uygulamada forum shopping iddiasinin giindeme gelmesi zor
goziikmektedir. Daha net bir ifadeyle, bu durumda karar kesinlesme kabiliyetini
haiz olmadigindan tenfizden bahsedilemeyecek ve davalinin itirazina bagh
olarak da askin yetkiden veya somut olaya gore re’sen incelenerek kamu
diizenine aykiriliktan bahsetmenin anlami kalmayacaktir.

Diger yandan bir an bile olsun bu kararlarin tenfizine olanak tanindigim farz
edecek olursak, yabanci mahkeme kararlarinin taninmasi ile tenfizinde sadece
yetki kurallarinin agkin yetki olup olmadig: arastirilmakta, hangi hukukun nasil
uygulandigt  davanin  esasina girme (revizyon) yasagl nedeniyle
incelenememektedir. Dolayisiyla Tiirk mahkemeleri nezdinde goriilen gemi
alacaklis1 hakkina iliskin tanima-tenfiz taleplerinde hali hazirda yabanci
mahkemelerin uyguladigi hukuk degerlendirilemeyecektir. Buna karsilik gemi
alacaklis1 hakki taniyan bir devletin hukukunun uygulanmasindan kagmak
amaciyla uyusmazlik ve taraflar ile baglantisi olmayan bir yabanci mahkemeden
o devletin hukukuna gore kesinlesme kabiliyeti olan bir kararin alinmasi halinde
MOHUK madde 54(b) uyarinca davalnin itirazinda bagl olarak askin yetki
itiraz1 glindeme gelebilecektir. Eger ki Tiirk mahkemelerinden alinan bdyle bir
karar mevcutsa, yabanci iilkelerde tanima-tenfiz devletinin hukuk anlayis1 ve
diizenlemelere baglh olarak askin yetki veya kamu diizeni engeli ile

198 Dogus Taylan Tiirkel, Gemi Alacaklis: Hakkimin Paraya Cevrilmesi (B. 1, Segkin Yayinlari
2008) 33 vd.; Yabanci iilkelerde gemilerin yurtdisinda icra yoluyla satilmasi hakkinda bkz.
Nuray Eksi, ‘Tiirk Gemi Sicilinde Kayitli Geminin Yurtdisinda icra Yoluyla Satilmas1’ (2003)
8(1-2) Deniz Hukuku Dergisi 2003 25-37 (‘Icra’).
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karsilasabilecektir'®, Gériildiigii iizere, forum shopping iddiasinm bu anlamda
da bertaraf edilmesi miimkiin géziikmektedir.

Ayrica, alacagin kolay ve hizli yoldan temin edilmesi gemi alacaklisi hakkinin
en temel gayelerinden biridir. Bu noktada, lex fori ilkesinin tatbiki diger baglama
noktalarinin  gonderdigi yabanci hukuklardaki sakli yiiklerden kurtularak
alacakliy1 hukuki teminata kavusur. Zira mahkeme kendi hukukunu uygulayarak
alacagin niteligi daha hizli ve kolay tespit edilebilir. Bu da milletlerarasi ticaretin
stirdiiriilebilirligini saglamaktadir.

2. Gemi Alacakhs1 Hakkinin Sirasina ve Mahiyetine Uygulanacak
Hukukun Tespiti

Hakkin niteligi, hak sahibinin kimler oldugu, hakkin devredilip
devredilemeyecegi'®, hakkimn kendiliginden mi yoksa tescil ile mi varlik
kazanacag1, ne zaman sona erecegi, hak diisiiriicii stirelere bagl olup olmayacagi
ve bu siirelere iligkin meseleler, kimlere karsi ileri siiriilebilecegi gibi hususlar
gemi alacaklis1 hakkinin mahiyetine iliskindir ve TTK madde 1320/III’iin
uygulama alani digindadir. Ayni1 durum gemi alacaklisi1 hakkinin sirasina iligkin
de s6z konusudur. Zira ilgili hitkmiin konusu sadece bir alacagin gemi alacaklisi
hakki verip veremeyecegi ile sinirhidir. Dolayisiyla burada bir ayni hak meselesi
s0z konusu oldugundan milletlerarasi s6zlesmeler ve 6zel hiikiimler sakl1 kalmak
kaydiyla, MOHUK madde 22’nin uygulanip uygulanamayacag: giindeme
gelecektir.

Bu baglamda, 1993 tarihli MS madde 2’ye gore “tescil edilmis rehinlerin,
ipoteklerin ve yiikiimliiliiklerin kendi aralarindaki sira ve bu Sozlesme hiikiimleri
sakl kalmak kaydiyla, bunlarin iigiincii kisilere etkisi sicil devieti hukukuna”
gore belirlenmektedir. Hikkmiin konusu “tescil edilmis rehinler, ipotekler ve
yiikiimliiliikler” olarak ifade edilmistir. Ancak gemi alacaklis1 hakki tescil
edilmeyen kanuni rehin hakkidir. Bu nedenle maddenin uygulama alanina
girmedigi kabul edilmektedir'®®.

104 Bu konuda bkz. Sanli, Esen ve Ataman-Figanmese, 462; Sibel Ozel, ‘Haksiz Fiiller Iliskin
Davalarda Tiirk Mahkemesinin Yetkisini Belirleyen HMK m. 16 Kuralinin Karsilagtirmali
Hukuk Acisindan Degerlendirilmesi’ (2012) 8(91-92) Kazanci Hakemli Hukuk Dergisi 34-35;
Haci Can ve Ekin Tuna, Milletlerarasi Usiil Hukuku (B. 3, Adalet Yayinlar1 2022) 81-82.

105 Bu konu hakkinda bkz. Kula Degirmenci, 269-270.
106 By konuda bkz. Siizel, 103-107.
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Kanimizca gemi alacaklis1 hakkinin sirasina ve mahiyetine uygulanacak hukuka
iligkin farkli baglama noktalar1 giindeme gelecektir. Gemi alacaklis1 hakkinin
kapsami, niteligi, bahsettigi hak ve yiikiimliiliiklerin neler oldugu, sona ermesi
gibi meseleler MOHUK madde 22 gz éniinde bulundurulmalidir. Dolayisiyla
da Tiirk gemi siciline (Milli veya Tiirk Uluslararast Gemi Sicili) tescilli gemiler
agisindan Tiirk hukuku tatbik edilmelidir!®. Sicil yerinin bulunmadig
durumlarda ise MOHUK dikkate almarak baglama liman1 hukuku
uygulanmalidir. Bazi durumlarda gesitli ekonomik sebeplerle gemilerin elverisli
bayrak iilkelerinde tescil edildikten sonra bagka bir iilkenin gecici siciline de
kayit yaptirilabildigi; bu nedenle MOHUK madde 22’deki hiikiimde “deniz

ara¢larinda, ayni haklarin tescil edildigi asli sicil yeri” ibaresi olarak

degistirilmesi dnerilmektedir'®,

Ancak hiikimde geminin baglama limaninin bulunmamasi halinde hangi
hukukun uygulanacagi belirtilmemektedir. S6z konusu belirsizlige 6gretide de
dikkat ¢ekilmistir. Atamer gemi malikinin yerlesim yeri hukukunun'®; Giinay
ise gemi malikinin vatandasi oldugu devlet hukukunun uygulanmasi gerektigini
savunmaktadir'®. Kanmmzca baglama limaninin olmadigi durumlarda genel
kural MOHUK madde 21/I uygulanmalidir. Dolayistyla geminin iizerindeki ayni
haklara iliskin uyusmazliklarda geminin bulundugu yer hukukunun tatbik
edilmesi gerekmektedir.

Ogretide sicil yeri hukuku kuralmin smirlandirilmast  gerektigi  de
savunulmaktadir'!, Sinirlandirma sebebi konusunda ise farkli goriisler ileri
siiriilmektedir. Ozel/Erkan/Piirselim/Karaca, kanuni rehin hakki niteligindeki
gemi alacaklis1 hakkinin tescile tdbi olmamasi nedeniyle hakkin dogum
sartlarmin geminin o anda bulundugu yer hukukuna tabi kilinmasi gerektigini;
aksi halde sicil yerinin uygulanmasinin zorunlu oldugunu ifade etmektedir!'.
Buna karsilik Can’a gére, MOHUK madde 22 nin lafzindan uygulanma alaninin
tescil sartina baglanan ayni haklar ile smirli olduguna dair bir kesinlik
¢ikmamaktadir'®®, Kanimizca da gemi alacaklisi hakkinin tescile ihtiyag
duymadan dogmast MOHUK madde 22’nin uygulanmamasi igin bir sebep

107 Sanli, Esen ve Ataman-Figanmese, 301.

108 Atamer, ‘MOHUK Reformu’, 98.

109 Atamer, ‘MOHUK Reformu’, 101.

110 Giinay, 177.

11 Nomer, 315; Ozel, Erkan, Piirselim ve Karaca, 381; Tekinalp, Milletleraras: Ozel Hukuk, 265.
12 (Bzel, Erkan, Piirselim ve Karaca, 381.

113 Can, 494.
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degildir. Tekinalp’in de belirttigi lizere, bu hiikmiin diizenlenme sebebi, tasima
araglar ile hak sahipleri arasindaki en siki iliskiyi sicil yeri hukukunun temsil
etmesidirt®, Kaldi ki Kanun’da sicil yeri olmayan gemiler hakkinda baglama
liman1 hukukunun uygulanacag: ifade edilerek bu kuralin uygulanmasinin
hakkin tescile tabi olup olmamasindan bagimsiz oldugu sonucuna ulasmak
miimkiindiir.

Uygulanacak hukuka iliskin diger bir sorun ise siraya uygulanacak hukukun
tespitidir. TTK madde 1350°de bu konuya iligkin islemlerin veya tasarruflarin
yapildig1 sirada geminin bulundugu yer hukukunun; yani lex rei sitae ilkesinin
uygulanacagi diizenlenmektedir. Buna karsilik, 1993 tarihli MS madde 2’nin
ikinci cimlesinde “isbu Sozlesme hiikiimleri sakli kalmak kaydiyla, cebri icraya
islemlerine iligkin biitiin hususlarin cebri icramn gergeklestigi tilke hukukuna
tabi olacag:” ifade edilmektedir. Gerek Anayasa madde 90/son gerekse de
MOHUK madde 1 uyarinca 1993 tarihli MS uygulama alanina giren hallerde
madde 2 hiikmiiniin dogrudan uygulanarak TTK’nin g6z ardi edilmesi
gerekmektedir. Bu durumda gemiye iliskin Tiirkiye’de baslatilan cebri icra
islemlerine iligkin gemi alacaklisi hakkinin sirasina iligkin Tirk hukuku
uygulanacaktir'®®,

Diger yandan Tekinalp’e gore, gemi alacaklisi hakkina lex forinin tatbiki
isabetlidir. Zira yazar, gemi alacaklis1 hakki ile korunmasi amaglanan
menfaatlerin milletlerarasi1 6zel hukuk alaninda lex forinin tatbiki ile
saglanabilecegi belirtilmektedirt'®. Gemi alacaklisimin  sirasma  iliskin
uyusmazliklar kimi hukuk sistemlerinde'!’ usile iligskin kabul edildiginden lex
foriye; yani mahkemenin hukukuna tabi kilinmaktadir. Kanimizca da gemi
alacaklis1 hakkinin dogumuna iligkin uyusmazliklarda benimsendigi fizere,
olmas1 gereken hukuk agisindan mahiyeti ve sirasina iliskin meselelerin de lex
foriye tabi olmasi gerekmektedir. Zira kanimizca, menfaat dengesinin korunmasi
ancak bu sekilde saglanabilir. Soyle ki; milletlerarasi ticaretin siirdiirebilirligi

14 Tekinalp, Milletleraras: Ozek Hukuk, 266.

15 TTK madde 1350°de ifade edilen “... cebri icraya iliskin tiim islemler ...” ile kastedilenin
geminin ihtiyati haczi, cebri icra yoluyla satist ve satisin sonuglari, sira cetvelinin
diizenlenmesi ve cebren satistan elde edilecek meblagin paylastirilmas: oldugu ifade
edilmektedir. Stizel, 330 dpn 1001.

16 Tekinalp, Gemi Alacaklisi, 76.

17 Kanada hukukunda loannis Daskalelis kararinda siraya lex fori uygulanacag: ifade hiikme
baglanmustir. Karar ile ilgili olarak bkz. loannis Daskalelis, yuk. 23-24.
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yargilamanin miimkiin oldugu kadar hizli bir sekilde devam etmesi ve
sonu¢landirilmasimi  gerekmektedir. Ayrica hakkin usGli boyutunun agir
basmasinin yani sira hukuki aciklik, 6ngoriilebilirlik ve TTK madde 1320/11T’te
benimsenen gemi alacaklist hakkinin dogumuna uygulanacak hukuk ile
tutarligin saglanmasi agisindan sira ve mahiyet meselesine de lex fori tatbik
edilmelidir®,

SONUC

Deniz yoluyla tasima, iilkeler arasi ticari faaliyetlerde maliyetli olusu, hiz1 ve
giivenilirligi nedeniyle gliniimiizde tercih edilmektedir. Dolayisiyla deniz ticareti
hukukuna iliskin yabanci unsurlu uyusmazliklar kaginilmaz hale gelmektedir.
Konumuz agisindan ele aldigimiz gemi alacaklis1 hakkina uygulanacak hukukun
nasil tespit edildiginin acgik bir sekilde ongoriilebilmesi deniz ticaretinin
stirdiirtilebilirligi agisindan da 6nem kazanmaktadir.

Bu baglamda TTK madde 1320/III uyarinca gemi alacaklisinin dogumuna Tiirk
hukukunun uygulanacag hitkkme baglanarak hakime kolaylik getirilmis, yabanci
hukukun arastirma miikellefiyetinden istisna kilinmistir. Kanimizca ilgili
diizenleme, gemi alacaklis1 hakkinin ustili sonuglarinin agir basmasi nedeniyle
yerindedir. Ayrica gemi alacaklis1 hakkinin dogumu agisindan asil 6nemli olan
gemi alacaklisinin yani sira, yeni malik ve ipotek alacaklilarinin da haklarinin
korunmasidir. Zira gemi alacaklisi hakki nerede ileri siirerse nasil bir giivenceye
sahip olabilecegini 6ngorebilecektir. Nitekim gemi alacaklisi, hakkini cebri icra
yoluyla kullanabilmektedir. Hak kayiplarinin 6nlenmesi i¢in ivedilikle hareket
edilerek, hangi alacaklarin gemi alacaklis1 hakki belirleyebilmenin ve diger
alacaklarin neler oldugu ile siralarini bilmenin en giivenli ve kesin imkéani lex
forinin tatbiki ile saglanabilir.

Ayni sebeplerden 6tlirlii gemi alacaklisinin hakkina iliskin tiim meselelere lex
forinin tatbik edilmesi gerektigi goriisiindeyiz. Ancak olan hukuk agisinda bu
pek miimkiin goziikmemektedir. S6yle ki; 1993 tarihli MS madde 2’nin ikinci
climlesinde cebri icraya iligkin islemlerde cebri icranin gergeklestigi yer
hukukunun; buna karsilik TTK madde 1350’de bu konuya iligkin iglemlerin veya
tasarruflarin yapildigi sirada geminin bulundugu yer hukukunun tatbik edilecegi
diizenlenmistir. Kanimizca herhangi bir ihtilaf durumunda oncelikle dikkate
alinmasi gereken 1993 tarihli MS dogrultusunda cebri icranin gergeklestirildigi

118 Ayni ydénde bkz. Douglas, 158; Martin Davies, ‘Choice of Law and U.S. Maritime Liens’
(2009) 83(5-6) Tulane Law Review 1457.
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yer hukuku uygulanmalidir. Ayni sekilde her ne kadar diizenlenme amaci
dogrultusunda gemi alacaklisi hakkinin mahiyetine lex forinin uygulanmasi
gerektigini savunsak da olan hukuk agisindan MOHUK madde 22 hiikmiiniin
tatbik edilmelidir.
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Article 1/I1 of MOHUK, articles of these regulations regarding to the subject will also be
mentioned.

Keywords: eStatutory Lien sMaritime Liens eConflict of Law eMaritime Claims
eInternational Convention

(074

Tiirk Ticaret Kanunu’nda (TTK) miinferit olarak belirtilen deniz alacaklarina taninan
kanuni rehin hakki ile gemi alacaklis1 hakki sahiplerine hukuki himaye saglanmaktadir.
Bu hak, Kanun’da belirtilen istisnai durumlar disinda, gemi iizerinde dogan rehin haklar1
ile ayni yilikiimliliklerden once gelmektedir. Diger hukuk sistemlerinde, Tiirk
hukukundan farkli olarak, gemi alacaklisi hakkinin mahiyetinin ve sirasinin degisik

sekillerde diizenlenmesi, bu hakka iliskin yabanci unsurlu uyusmazliklarda uygulanacak
hukukun tespiti ve tatbiki sorunsalini giindeme getirmektedir.

Calismamiz kapsaminda oncelikli olarak gemi alacaklist hakkinin maddi hukuk boyutu
aktarilacaktir. Zira maddi hukuk boyutu, gemi alacaklis1 hakkinin dogumu ile mahiyetine
ve sirasina uygulanacak hukuka iliskin benimsenen farkli kanunlar ihtilafi kurallarinin
uygulanma sartlarimin  tespiti  agisindan  6nemlidir. Uygulanacak  hukukun
belirlenmesinde ise TTK’daki &6zel hiikiimler ile Milletleraras1 Ozel Hukuk ve Usil
Hukuku Hakkinda Kanun (MOHUK) dikkate alinarak inceleme yapilacaktir. Ancak
Anayasa madde 90/V ve MOHUK madde 1/II uyarinca bu konudaki milletlerarasi
sozlesmeler evleviyetle tatbik edileceginden konu ile ilgili diizenlemelere de
deginilecektir.

Anahtar Kelimeler: sRehin Hakki *Gemi Alacaklisi Hakki *Kanunlar Ihtilafi Deniz
Alacaklar1 sMilletleraras1 S6zlesmeler

INTRODUCTION

Certain maritime claims listed in the TTK? are granted the status of a statutory
lien, referred to as a maritime lien. Through this privilege, it is aimed to satisfy
claims recognized as maritime liens in priority from the value of the ship. This
special status grants creditors an enforcement right over the ship wherever it may
be, to secure the performance of the debt, and ensures that maritime liens are
collected with priority.

The adoption of different approaches in foreign legal systems to protect the
creditor renders the subject of this study particularly relevant. Since the object
of the right—ships, as movable property—constitutes the main subject of
maritime trade, disputes concerning maritime liens are likely to involve a foreign
element. Moreover, the fact that leading maritime nations such as the United
Kingdom, the U.S., the Netherlands, and the Denmark are not parties to the

1 Official Gazette 14.02.2011/27846.
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International Convention on Maritime Liens and Mortgages, 19932 (1993 MLM
Convention)® and the International Convention on the Arrest of Ships, 19994
(1999 Arrest Convention)® necessitates an analysis of which claims are secured
by maritime liens in their respective legal systems. This situation increases the
likelihood of fundamental issues arising in determining the applicable law.
Furthermore, in foreign-related disputes, ensuring legal certainty in identifying
the applicable law to maritime liens will encourage the provision of maintenance

2 For English text of 1993 MLM Convention see,
<https://treaties.un.org/doc/source/docs/A_CONF.162_7-E.pdf> accessed 29 November
2023. For Turkish full text see. S. Didem Algantiirk, (Trans.), ‘1993 Deniz Imtiyazlar1 ve
Deniz Ipotekleri ile Ilgili Milletlerarasi S6zlesme’ (2002) VI(1-4) AUEHFD 391-399.

For the scope of application of the 1993 MLM Convention see, Ciineyt Siizel, Gemi Alacaklist
Hakki ve Gemi Ipotegi Hakkinda 1993 Cenevre Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (Vol.
1, On iki Levha Yayinlar1 2012) 23—28. For a comparative analysis of the scope, legal nature,
and characteristics of the maritime lien under the 1993 MLM Convention and the TTK see,
Enes Alis, ‘Gemi Adamlarinin Gemi Alacaklis1 Hakki’ (2021) (153) Tiirkiye Barolar Birligi
Dergisi 392-398.

4 For the English text of the 1999 Arrest Convention see,
<https://legal.un.org/avl/pdf/halicas/icas_e.pdf> accessed 29 November 2023. For the entry
into force of the Convention, its place within the Turkish legal system, scope of application,
and reservations, see Ecehan Yesilova Aras, 1999 Tarihli Milletlerarasi Sozlesme Geregi
Geminin Ihtiyati Haczi Kararimin Infazi “Arrest” (Vol. 1, Yetkin Yaymlar1 2023) 13-31.

5 Albania, Barbados, Benin, the Congo, Cote d’Ivoire, Ecuador, Estonia, Honduras, Lithuania,
Monaco, Nigeria, Peru, Russia, Serbia, Spain, St. Kitts and Nevis, St. Vincent and the
Grenadines, Syria, Tunisia, Ukraine, and Vanuatu have deposited their instruments of
ratification and become parties to the 1993 MLM Convention. See
<https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XI-D-
4&chapter=11&clang=_en> accessed 5 February 2024.

Tiirkiye expressed its intention to become a party to the Convention through Law No. 6940,
titled “Law on the Approval of Accession to the International Convention on Maritime Liens
and Mortgages,” published in the Official Gazette dated 25 March 2017 (Official Gazette
25.03.2017/30018). However, as of the date this study was published, Tiirkiye does not appear
to be listed as a party to the 1993 MLM Convention on the United Nations website referenced
above.

The following states have deposited their instruments of ratification and become parties to the
1999 Arrest Convention: Albania, Algeria, Benin, Bulgaria, the Congo, Ecuador, Estonia,
Lithuania, Liberia, Peru, Spain, Syria, and Tiirkiye. See,
<https://treaties.un.org/Pages/ViewDetails.aspx?src=IND&mtdsg_no=XII-
8&chapter=12&clang=_en> accessed 5 February 2024.

The provisions of these Conventions were also taken into account during the drafting of the
TTK. On this matter see, A. Ergon Cetingil, Rayegan Kender, Samim Unan, and Emine
Yazicioglu, ‘TTK Tasarisinin “Deniz Ticareti” Baglikli 5. Kitabinda Yer Alan Hiikiimler
Hakkinda’ (2006) (Ozel Say1) Deniz Hukuku Dergisi 252-253, pp. 1-296; Kerim Atamer,
Tiirk Ticaret Kanunu Tasarisi'na Gore Deniz Hukuku 'nda Cebri Icra (Vol. 1, Arikan Yayinlari
2006) 200 (Cebri Icra).
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and repair services by securing the supply of necessary materials, thereby
facilitating the smooth operation of international trade®. Creditors and lenders
will be able to assess whether their claims are prioritized in the event that the
value of the ship is insufficient to cover all claims. Accordingly, the main
objective in determining the applicable law to maritime liens is to ensure that a
transparent, reliable, and foreseeable legal system—protecting both maritime
lienholders and bona fide third parties—is applied to the dispute.

These international conventions, as well as many foreign legal systems,
explicitly and exhaustively regulate which types of claims are granted the status
of maritime liens. In doing so, they aim to strike a balance between the legal
interests of the debtor and the creditor. The same objective is also observed in
determining the applicable law for the birth of a maritime lien. Indeed, Article
1320/111 of the TTK clearly stipulates that Turkish law shall apply to the birth of
a maritime lien.

On the other hand, the objective of maintaining a balance of interests between
the creditor and the debtor may lead to divergent approaches in foreign legal
systems. To present the issue more clearly, the relevant provisions on maritime
liens under Turkish law will first be briefly addressed. Subsequently, taking into
account the multifaceted nature of the maritime lien, the issue of determining the
applicable law to its birth, nature, and priority will be examined. However, the
question of the applicable law to the underlying contract or tort from which the
monetary claim giving rise to the maritime lien originates falls outside the scope
and purpose of this study.

I. GENERAL OVERVIEW OF MARITIME LIENS

Maritime lien is granted for monetary claims arising from torts or contracts
enumerated in Article 1320 of the TTK'. It is essential to distinguish that the
term  “maritime claim” refers to the underlying claim itself. In contrast

6 InU.S. law, claims arising from repair and maintenance services are secured by maritime liens.
This protection primarily aims to safeguard repair and maintenance companies, most of which
are U.S.-based. Ensuring that these companies can know in advance whether their claims will
be protected by a maritime lien in the event of a dispute contributes significantly to legal
certainty and predictability. See, Mark S. Davis and T. Jonathan Tan, ‘To Port or Starboard?
Why the Supreme Court Might Provide Direction to Those Navigating Choice-of-Law
Questions in Maritime-Lien Cases: The 2015 Nicholas J. Mealy Lecture’ (2015) 46(4) Journal
of Maritime Law & Commerce 395.

7 Kerim Atamer, Deniz Ticareti Hukuku-Gemilerin Esya Hukuku, Cilt II (B.1, On iki Levha
Yayinlar1 2018) 33-35 (Deniz Ticareti Hukuku I1).
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“maritime lien” denotes the statutory lien right granted to claimants under
Article 1321 of the TTKS, In the doctrine, it is accepted that the lien of a maritime
claimant is a legal consequence of the underlying debt relationship and therefore
cannot be asserted independently®. This is also regulated in Article 1377 of the
TTK, which states that the maritime lien shall not be asserted separately during
legal or execution proceedings.

The principal right conferred by maritime claims, as with other claims, is the
right of action'®. A maritime lien constitutes a statutory lien with priority over
the ship, its appurtenances®, and limited surrogates, and it is established by
operation of law*2, Since the lien is created by law, there is no requirement for
the maritime claimant to have the ship or for the lien to be registered*®. In other
words, contrary to Article 939 of the Turkish Civil Code!* (TMK), the lien is not
established through transfer, but arises directly by statute®®.

8  Atamer, Deniz Ticareti Hukuku 1l, 146-147. In a 2004 decision, the Court of Cassation
described the nature of the maritime lien as “the merging of a claim right with a proprietary
right.” 11th Civil Chamber, 23.02.2004, Case No. 2003 / 6823, Decision No. 2004 / 1646; for
the decision, see: Erdogan Moroglu and Abuzer Kendigelen, I¢tihatli ve Notlu Tiirk Ticaret
Kanunu ve Ilgili Mevzuat (Updated Ed. 10, On iki Levha Yaymlari 2014) 939.

9 Atamer, Cebri Icra, 199, Siizel, 155.

10 inci Kaner, Deniz Ticareti Hukuku I-11 (5th edn, Filiz Kitabevi 2021) 69 (Deniz Ticareti).
However, pursuant to Article 1299 of the TTK, in cases of salvage between ships belonging to
the same owner, when the owner is both the creditor and debtor of the salvage claim, the
salvage claim, although considered a maritime lien, does not grant a right of action. The
creditor only holds a lien on their own ship but cannot assert the claim through legal
proceedings. Kaner, Deniz Ticareti, 67 fn. 193.

The definition and elements of the ship’s appurtenances are determined in light of Article
686/11 of the Turkish Civil Code (TMK) and the specific characteristics of maritime commerce.
For further information see, Kemal Oguzman, Ozer Selii, and Saibe Oktay-Ozdemir, Esya
Hukuku (25th ed., Filiz Kitabevi 2023) 336-342; Biilent Sozer, Deniz Ticareti Hukuku, Gemi-
Donatan-Tasiyan ve Deniz Ticareti Hukuku 'nda Sorumluluk Rejimi (2nd ed., Vedat Kitapgilik
2012) 59.

12 Kaner, Deniz Ticareti, 67-68.

13 Caga and Kender, 2; Atamer, Deniz Ticareti Hukuku 11, 178; Kara, 360; Turgut Kalpsiiz, Gemi
Rehni (B.5, Turhan Kitabevi 2004) 12; Haci Kara, Deniz Ticareti Hukuku (B.1, On ki Levha
Yayinlar1 2020) 361.

14 Official Gazette 08.12.2001/ 24607.

15 Atamer, Cebri Icra, 199; Kalpsiiz, 13; Kerim Atamer, ‘Gemi ve Yiik Alacaklis1 Haklarmin
Kullanilmasinda Yargilama Usulii ve Icra’, XIV. Ticaret Hukuku ve Yargitay Kararlari
Sempozyumu, 4-5 Nisan 1997 (B.1, Banka ve Ticaret Hukuku Arastirma Enstitiisii Yayinlari
1997) 221 (‘Gemi Alacaklist’).

11
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The maritime lien also grants the right of pursuit, which can be exercised against
any party in possession of the vessel®. Even if the shipowner is not the debtor of
the claim giving rise to the maritime lien, they cannot prevent the enforcement
of the lien; in such a case, they must bear the consequence of losing ownership
of the vessel'’. The sole exception to this rule arises when the operation of the
ship is unlawful against the owner and the creditor acts in bad faith*e.

The types of claims that qualify as maritime claims are explicitly listed under
Article 1320/ of the TTK, by the numerus clausus principle®. While the former
TTK Article 1235 enumerates such claims in ten subparagraphs, Article 1320 of
the current TTK reduces this number to six, aligning with Articles 4/l and 6 of
the 1993 MLM Convention?. According to this provision, the following claims
give rise to a maritime lien:

e “Claims in respect of wages and other sums due to crew members in
connection with their employment on the ship, including costs of
repatriation and social insurance contributions payable on their behalf
(Article 1320/1-a of the TTK).” Under Article 934 of the TTK, the term
“crew member” includes the master, officers, seamen, and other persons
employed on the ship. In addition to the provisions of the TTK, the
Regulation on Recognized Organizations for Ships?* (GYKY) also
contributes to the definition of a crew member. According to this
regulation, a crew member is any person designated as such under the
Law who is employed on board the ship under the command and
instruction of the master, to operate the ship in line with its intended
use®2. Crew members are entitled to maritime liens for all claims arising
from their employment contracts®. The applicable law to such claims

16 Kaner, Deniz Ticareti, 69.

17 For this issue see. Inci Kaner, ‘Gemi Alacaklis1 Hakk1 ve Gemi Alacagr’ (2012) 18(2) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 487-488, (‘Gemi Alacaklisi
Hakki1’); Emine Yazicioglu, Kender/Cetingil Deniz Ticareti Hukuku (B.15, Filiz Kitabevi,
2020) 175.

18 Kara, 360-361.

19 Tahir Caga and Rayegan Kender, Deniz Ticareti Hukuku 11l (Gemi ve Yiik Alacaklist Haklar,
Zamanagumi, Deniz Hukuku’nda Cebri Icra (4th edn, Arikan Yaymnlar1 2005) 26; Atamer,
Cebri Icra, 183-184.

20 Atamer, Cebri Icra, 184; Siizel, 153.

21 Official Gazette 18.01.2017/29952.

2 Yazicioglu, 176.

23 Yazcioglu, 176.
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will be determined by the rules on conflict of laws. If the employment
contract is subject to Turkish law, all payments to be made by the
employer during and upon the termination of the employment contract—
as stipulated under the Maritime Labour Law?* No. 854—shall be
considered claims arising from the contract®.

“Claims arising from loss of life or personal injury occurring on land or
at sea in direct connection with the operation of the ship (Article 1320/1-
b of the TTK).” Claims for compensation arising from contractual
liability, tortious acts, or Article 1062 of the TTK—made by individuals
who suffer bodily harm or loss of life in direct connection with the
operation of the ship, including crew members—are considered claims
giving rise to a maritime lien?.

“Salvage remuneration (Article 1320/1-c of the TTK)”. Article 1315 of
the TTK also stipulates that claims for salvage remuneration by the
salvor are secured by a maritime lien. However, since special
compensation that may be claimed under Article 1312 of the TTK is not
regarded as salvage remuneration, it is accepted that such compensation
does not give rise to a maritime lien?’.

“Dues payable for ports, canals, other waterways, quarantine, and
pilotage services (Article 1320/1-d of the TTK)”. These claims constitute
payments arising from financial obligations imposed in return for the use
of public services and facilities in the operation of the ship; the creditors
of such claims are the State or the relevant public institutions and
bodies®. However, according to the Regulation on Pilotage and Towage
Organizations (KRTY)?, pilotage services may also be provided by
private legal entities that have been granted an activity license and
service permit to operate on behalf of the administration. Moreover, the
operation of some privatized ports has been transferred to private legal
entities. This raises the question of what is meant by “dues payable for
pilotage.” Yazicioglu interprets this provision by suggesting that “the
maritime liens specified in Article 1320/I-d of the TTK should be

24
25
26
27
28
29

Official Gazette 29.04.1967/12586.
Yazicioglu, 176; Siizel, 217.
Yazicioglu, 177.

Yazicioglu, 177.

Yazicioglu, 177.

Official Gazette 31.12.2018/30642.
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narrowly construed as ‘public receivables,” and that only the service fees
collected on behalf of the administration and the charges for using
facilities whose operating rights have been transferred by the
administration should be considered within this scope”.*°

e “Claims arising from tortious acts for physical loss or damage caused by
the operation of the ship, excluding loss of or damage to cargo,
containers, and the belongings of passengers carried on board (Article
1320/1-¢ of the TTK)”.

e “Claims for contribution in general average (Article 1320/I-f of the
TTK).” Claims arising from general average are also classified as
maritime liens under Article 1275 of the TTK. Creditors entitled to
contribution due from the vessel in a general average adjustment hold a
maritime lien®.

Under Article 1320/ of the TTK, a creditor shall be entitled to a maritime lien
only if the debtor is the owner, charterer, manager, or operator of the ship. In the
case of ships registered in a ship registry, the person recorded as the owner is
deemed to be the owner; for unregistered ships, the possessor of the vessel is
considered the owner®?. A charterer is the person who, under a charter agreement,
is entitled to use and benefit from the ship and uses it in their name for either
commercial or non-commercial purposes. The operator of the ship is the person
who operates a ship, whether owned or not, in maritime trade in their name.
Indeed, under the first sentence of Article 1061/11 of the TTK, a person who uses
a ship that does not belong to them, either directly or through the master, in their
name for the purpose of gaining benefit shall be deemed a “shipowner” in
relations with third parties. The actual owner cannot prevent a creditor from
asserting a maritime lien based on the operation of the ship, unless the operation
was unlawful against the owner and the creditor acted in bad faith. If the owner
operates their ship in maritime trade, they are also considered the operator33, The

% Yaziciogly, 178. For a contrary view see, Atamer, Cebri Icra, 183. Additionally, in the Draft

TTK, Article 1320/1-d was originally worded as “claims for fees payable for ports, canals,
other waterways, quarantine and pilotage, and other monetary pilotage fees.” This version of
the draft was considered inconsistent with the 1993 MLM Convention. For this issue see,
Atamer, Cebri Icra, 193; Siizel, 239 fn. 739.

Yazicioglu, 179.

82 Siizel, 179.

3 Siizel, 191.

31
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charterer to whom the ship is assigned under a time charter is not regarded as
either a legal charterer or an operator,

The ship manager is not regarded as the operator. This is because the ship
manager is the person who, under a ship management contract concluded with
the shipowner or the operator, undertakes, in return for remuneration, the partial
or full management of the ship in commercial, technical, or other areas, and
carries out the duties assumed under the contract on behalf of the shipowner or
the operator®. The ship manager is considered to be the representative of the
shipowner or the operator in accordance with the provisions of the Turkish Code
of Obligations® ¥,

Article 1320/11 of the TTK sets out which claims are not classified as maritime
liens®®. Accordingly,

“claims referred to in subparagraphs (b) and (e) of the first paragraph shall
not give rise to a maritime lien if they arise in connection with the carriage
by sea of oil or other hazardous or noxious substances and are covered by
strict liability and compulsory insurance or by other means under
international conventions or national legislation, or if they result from or
are caused by damage involving radioactive materials or a combination of
radioactive materials with toxic, explosive or other hazardous nuclear fuel
or nuclear products or waste.”

The purpose of explicitly defining the scope of maritime liens under the TTK is
to ensure the protection of maritime lienholders. It is stated that the priority
statutory lien protection granted to maritime claims is justified by several
reasons, such as the general difficulty of accessing the shipowner’s land-based

3 Yazicioglu, 180.

35 For this issue see, Zehra Seker Ogiiz, Gemi Yonetim Sozlesmesi (B.1, Filiz Kitabevi 2013) 63.

3 Official Gazette 11.01.2011/27836.

87 Yazicioglu, p. 180. On the other hand, with regard to claims arising from the employment

contracts of seafarers, it is stated that even if the ship manager does not disclose this capacity,
the result of the employment contract being concluded with either the ship manager or the
operator would be the same, and pursuant to Article 40/11 of the Turkish Code of Obligations,
the legal consequences of the contract would be directly attributed to the shipowner or operator.
The same applies to claims for compensation of bodily injuries arising from the contract;
therefore, it is considered unnecessary to include the ship manager among the debtors of claims
secured by maritime liens. See also, Yazicioglu, p. 181.

38 For regulations in foreign legal systems see, William Tetley, International Conflict of Laws
Common, Civil and Maritime (1st edn, International Shipping Publications 1994) 539 ff.; Baris
Giinay, Tirk ve Anglo-Amerikan Hukuku'nda Gemi Alacaklisi Hakki (1st edn, Yetkin
Yaymlar1 2009) 48-75.
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assets, the urgent need to meet credit requirements during voyages in maritime
trade, the necessity to secure maritime assets for the benefit of all creditors
concerning expenses made for any kind of damage or loss to the ship, and the
need to secure the claims of seafarers®.

The ship and its appurtenances, in the condition and value they are in at the time
enforcement proceedings are initiated, constitute the subject of the maritime
lien*. If the ship’s value increases due to expenses made, the shipowner may not
deduct such expenses, nor may they be held liable for any decrease in the ship’s
value*.. In some cases, however, the value of the ship or its appurtenances may
decrease or even be completely lost. Therefore, to prevent potential loss of rights
by maritime lien holders, Article 1321/111 of the TTK explicitly states that “in
the event of the loss or damage of the ship, the compensation claims arising
therefrom, as well as the compensation claimed as a result of sacrifice or
damage in cases of general average, shall be substituted by the lien.”

In order to ensure more effective protection of maritime lienholders, priority is
granted to maritime liens over other rights in rem when the owner or other
creditors sell the vessel and collect their claims from its value*?. To this end,
Article 1323(1) of the TTK stipulates that

“the statutory liens held by maritime lienholders listed in subparagraphs
(a) to (e) of the first paragraph of Article 1320 shall take precedence over
all statutory and contractual liens and in rem obligations, whether
registered or not, on the vessel.”

However, Article 1323(3) of the TTK provides that

“in the event of damage to or loss of the vessel, the expenses incurred by
public institutions for the safety of maritime transport and the protection
of the marine environment shall take precedence over all maritime liens.”

Under Article 1345 of the TTK,

“the maritime lien shall cease if it is accepted by the court establishing the
fund that the claim falls within a fund established under the International

39 For this issue see, Nil Kula Degirmenci, ‘Tiirk Ticaret Kanunu Uygulamalarinda Gemi

Alacaklist Hakkmin Bir Unsuru Olarak Hakkin Sahibi’ (2014) XVIII(3-4) Gazi Universitesi
Hukuk Fakiiltesi Dergisi 252 and fn. 24.
40 Alis, 394.

4 Caga and Kender, 11; Alis, 394.

42 Kula Degirmenci, 250; Kerim Atamer, Gemi ve Ucak Ipoteginin Hukuksal Temelleri (1st edn,

On Iki Levha Yayinlar1 2012) 18 (Ipotegin Hukuksal Temelleri).
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Convention on Limitation of Liability for Maritime Claims, 1976 (1976
Convention) or the International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage, 1992
(1992 Fund Convention).”

Additionally,

“the maritime lien shall also cease upon the creditor’s waiver of the claim,
the extinguishment of the claim, the vessel’s irretrievable sinking, the
vessel’s confiscation, or the sale of the vessel under Article 7 of the Ports
Act®® (Act No. 618).”

As a rule, lien rights are not subject to a limitation period. However, the fact that
maritime liens, which lack publicity, are not time-barred may negatively affect
the interests of mortgage creditors and the property rights of bona fide third
parties*. For this reason, under Article 1326 of the TTK, maritime liens are
subject to limitation periods*. According to the relevant provision,

“(1) The lien held by maritime lienholders as listed under subparagraphs
(a) to (e) of the first paragraph of Article 1320 shall lapse one year after
the date on which the maritime claim arose; unless the vessel was arrested
before the expiry of this period and subsequently sold through judicial
enforcement. This one-year period shall commence: a) for claims under
subparagraph (a) of the first paragraph of Article 1320, on the date the
creditor disembarks from the vessel; b) for claims under subparagraphs (b)
to (e) of the first paragraph of Article 1320, on the date the claim secured
by the maritime lien arose. (2) The lien held by maritime lienholders as
listed under subparagraph (f) of the first paragraph of Article 1320 shall
lapse: a) unless the vessel is arrested in a manner that leads to its judicial
sale within six months from the date of its arrival at the port of destination
where the damage is assessed and apportioned, or if it does not arrive there,
from the date of arrival at the port where the voyage ends; b) in case the
vessel is sold to a bona fide third party, sixty days from the date on which
the purchaser registers the vessel in their name by the law of the registry.
If both periods have commenced, the lien shall lapse upon the expiry of the
first period. (3) The period during which arrest of the vessel is not legally
permitted shall not be taken into account when calculating these periods.
The lapse or suspension of the period for other reasons is not applicable”

The right to claim conferred by the maritime lien is, under Article 1327 of the
TTK, “subject to a one-year statute of limitations starting from the date the

43 Official Gazette 20.04.1341/95.
44 Alis, 402.
45 Siizel, 292-293; Alis, 404.
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claim arises, without prejudice to special provisions in this Code or other
laws. ™%

Il. FUNDAMENTAL ISSUES REGARDING THE DETERMINATION
OF THE APPLICABLE LAW TO MARITIME LIENS

The foreign element concerning maritime liens may arise when the creditor or
the debtor is a national of a foreign state or has a habitual residence or domicile
in a foreign country. In addition, due to its nature, a ship*’ may be the subject of
legal transactions and acts in many foreign jurisdictions. It may be registered in
a foreign registry or fly a foreign flag. Indeed, maritime transport is the cheapest
means of ensuring the safe transfer of goods in international trade. Therefore, the
ship, which constitutes the primary subject of the maritime lien, is likely to
involve a foreign element by its very nature. In such cases, the applicable law to
maritime liens must be clearly and precisely foreseeable.

Within this scope, the TTK contains specific conflict of laws rules. Under the
final sentence of Article 1320 of the TTK, a special conflict of laws rule is
adopted, stating that whether a claim brought before Turkish courts qualifies as
a maritime lien shall be determined according to Turkish law. Furthermore,
Acrticle 1350(1) provides that the law of the country where the ship is located
shall apply to the enforcement proceedings initiated for the realization of the
maritime lien.

46 Kaner, Deniz Ticareti, 74.

47 According to Article 762 of the TMK, ships are classified as movable property, since the
provision explicitly states that “tangible objects that can be moved due to their nature” are
considered movables. Under the repealed TTK No. 6762, ships were regarded as movable
property; however, in certain cases expressly provided by law, ships registered in the registry
were subject to the provisions of the Enforcement and Bankruptcy Code (1iK) (Official Gazette
19.06.1932/2128) applicable to immovables. Nevertheless, it was accepted that the application
of provisions concerning immovables would not alter the legal nature of ships. Despite this,
pursuant to the amended IiK Article 23/I1 sentence 1 of 2011 and Article 936 of the TTK, ships
are considered movable property within the meaning of TMK Article 762. This provision has
been deemed unnecessary in the doctrine, as ships are, in both physical and legal terms,
movables. The legislator has subjected ships to the regime applicable to immovables in some
instances due to their economic value. Indeed, under TTK Avrticle 937/1, Article 936 shall not
apply to ships for which it is expressly stipulated in the TTK that they are subject to the
provisions of the IiK applicable to immovables. It is accepted that this provision does not affect
or alter the legal nature of the ship. For this issue see, Yazicioglu, 51-52; Sozer, 40-42;
Atamer, Deniz Ticareti Hukuku I1, 33-35.
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1. Determination of the Applicable Law Governing the Birth of Maritime
Liens

It is stipulated in Article 1320/111 of the TTK that Turkish law shall apply to the
birth of maritime liens. In this form, the provision merely indicates when Turkish
law will be applied, and thus constitutes a unilateral (incomplete) conflict of laws
rule*. Indeed, a conflict of laws rule contains two elements*®: connecting subject
and connecting factor. In Article 1320/I1l, the connecting subject is the
determination of whether a claim gives rise to a maritime lien — in other words,
the birth of the maritime lien. The connecting factor, on the other hand, is Turkish
law. Despite the express provision in the law, it is also observed that different
legal systems have established various conflict of laws rules in line with their
approaches regarding the law applicable to the birth of maritime liens.

On the other hand, although there are international conventions on this matter,
conflicts of laws issues are still likely to arise. This is because, under Article 6
of the 1993 MLM Convention, State Parties are granted the authority to
recognize other types of maritime liens under their domestic laws; and this is
regarded as the main obstacle to achieving international uniformity®°.

A. The Approach Based on Lex Rei Sitae

Until the entry into force of the TTK, the determination of the applicable law to
the birth of maritime liens was governed by the MOHUK. Based on the
characterization of maritime liens as limited rights in rem, the “lex rei sitae”

48 Ergin Nomer, Devletler Hususi Hukuku, (23rd edn, Beta Yaynlar1 2021) 93.

49 For this issue see, Nomer, 96; Aysel Celikel and Bahadir Erdem, Milletleraras: Ozel Hukuk
(17th edn, Beta Yayinlar1 2021) 61-69; Giiloren Tekinalp, Milletleraras: Ozel Hukuk-Baglama
ve Usul Kurallar: (13rd edn, Vedat Kitapeilik 2020) 21 (Milletlerarast Ozel Hukuk); Rona
Aybay and Esra Dardagan, Uluslararast Diizeyde Yasalarm Catismasi (Kanunlar Ihtilafi) (2nd
edn, Istanbul Bilgi Universitesi Yaymlar1 2008) 33-35; Cemal Sanli, Emre Esen and Inci
Ataman-Figanmese, Milletlerarast Ozel Hukuk (10th edn, Beta Yayinlar1 2023) 32-33; Vahit
Dogan, Alper Cagr1 Yilmaz and Lale Ayhan {zmirli, Milletleraras: Ozel Hukuk (9th edn, Savas
Kitabevi 2023) 208-209; Giilin Giingér, Tirk Milletleraras: Ozel Hukuku (3rd edn, Yetkin
Yaymlar1 2022) 31-39, (Milletlerarast Ozel Hukuk); Sibel Ozel, Mustafa Erkan, Hatice Selin
Piirselim and Hiiseyin Akif Karaca, Milletlerarasi Ozel Hukuk (2nd edn, On iki Levha
Yaynlar1 2023) 20; Ziya Akinci, Milletleraras: Ozel Hukuk (1st edn Vedat Kitapeilik, Istanbul
2020) 5-7; Hac1 Can Milletleraras: Ozel Hukuk (6th edn, Adalet Yaymevi 2023) 149-166.

%0 Siizel, 165.



84 Determination of the Applicable Law to Maritime Liens

principle—stipulated in Article 23 of the former MOHUK?® No. 2675 and
adopted in the case law of the Court of Cassation®>—was applied®.

Under the principle also adopted in Article 21/I of MOHUK?®*, “ownership and
limited rights in rem on movable property are subject to the law of the place
where the property is located at the time of the legal transaction.®”” Unlike the
former MOHUK No. 2675, the phrase “at the time of the legal transaction” Was
added to prevent potential disputes arising from the absence of a fixed status rule.

If this principle is applied to the birth of maritime liens, the applicable law would
be the law of the country where the ship is located at the time the claim arising
from the underlying legal relationship is incurred®®. Since this principle serves
the purpose of legal certainty, it is argued that lex rei sitae best protects the
interests of third parties such as creditors®’. For instance, loans are often sought
in foreign countries to finance necessary maintenance and repair costs. It is stated
that the application of lex rei sitae is advantageous because it allows the creditors
to know whether their claim is secured by a priority lien and thus ensures

51 Official Gazette 22.05.1982/17701.

52 11. HD, 13.03.1997, E. 1997 / 1009, K. 1997 / 1661, See, <www.legalbank.com.tr> accessed
01 March 2024.

Atamer states that the Court of Cassation implicitly applied the lex fori principle. Kerim
Atamer, “MOHUK Reformu Hakkinda” (2003) 23(1-2) Prof. Dr. Giiléren TEKINALP'e
Armagan, Milletlerarast Hukuk ve Milletlerarasi Ozel Hukuk Biilteni 100-101 (“MOHUK
Reformu”).

54 Official Gazette 12.12.2007/26728.

55 For the importance and purpose of the principle see, Nomer, 305-307; Celikel and Erdem,
359-360; Tekinalp, Milletlerarast Ozel Hukuk, 253; Aybay and Dardagan, 239-240; Sanls,
Esen and Ataman-Figanmese, 289; Dogan, Yilmaz and Ayhan izmirli, 382-383; Giingér,
Milletlerarasi Ozel Hukuk, 166; Ozel, Erkan, Piirselim and Karaca, 366; Akinct, 73; Can, 487;
Ekin Omeroglu, Ayni Haklara Uygulanacak Hukukun ve Yetkili Yargi Merciinin Tayininde
Irade Serbestisi Prensibi (st edn, Adalet Yaymevi, 2017) 78-79.

5 For early doctrinal support of lex rei sitae in Tiirkiye prior to the former MOHUK (No 2675)
see, Giiloren Tekinalp, Tiirk Devletler Hususi Hukukunda Gemi Alacaklist Hakki (1st edn,
Istanbul Universitesi Hukuk Fakiiltesi Yaynlar1 1967) 25-32 (Gemi Alacaklis1); Giiloren
Tekinalp, ‘Tiirk Devletler Hususi Hukukunda Gemi Alacaklist Hakkinin Dogusu ve Buna
Iliskin Problemler’ (1967) 4(2) BATIDER 230-235 (‘Hakkinin Dogusu’). See also Nuray
Eksi, Yabanct Gemilerin Ihtiyati Haczi (2nd edn, Beta Yayinlar1 2004) 61-62 (Yabanci Gemi).
In a 2009 decision, the 11th Civil Chamber of the Court of Cassation applied former MOHUK
art 23 and subjected the maritime lien to Turkish law, without distinguishing between the law
governing the lien’s birth and its content, 11 HD, 10.12.2009, E. 2008/7283, K. 2009/12746,
in Erdogan Moroglu and Abuzer Kendigelen, I¢tihatli ve Notlu Tiirk Ticaret Kanunu ve Ilgili
Mevzuat (10th rev edn, On iki Levha 2014) 942.

57 For this issue see, Tekinalp, Gemi Alacaklis1, 41; Tekinalp, ‘Hakkin Dogusu’, 243-245.

53
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predictability and legal security®. In contrast, if lex fori or lex causae were to be
applied, it may be unclear from the outset whether the claim is secured by a
priority lien, which could result in legal uncertainty and hinder the ability to
obtain necessary funding®®.

On the other hand, it is argued that the lex rei sitae principle may not be
applicable, especially in cases involving compensation claims arising from
salvage operations or collisions occurring on the high seas, due to the
impossibility of determining the location of the property®®. Moreover, the ship
constitutes the core subject of transport law. In addition to reliability in
commercial transactions, the ability to carry out transactions swiftly is also
essential. Considering that ships are constantly in motion, the place where the
ship is located at the time of the relevant transaction may be arbitrary,
unforeseeable, and unknown to the parties. Therefore, the criticisms directed at
lex fori and lex causae may also apply to the lex rei sitae approach.

B. The Approach Based on the Law of the Place of Registration

To eliminate the drawbacks of the lex rei sitae principle, it is argued that the law
of the place where the means of transport are registered should be applied. Due
to the unique nature of means of transport, this approach is generally also
included in positive legal regulations. Article 22 of MOHUK stipulates that the
“law of the country of origin” shall apply to matters related to in rem rights on
maritime transport vehicles. Of particular relevance to the subject of this study
is the second paragraph, which provides that “for maritime transport vehicles—
that is, for ships subject to maritime liens—" the country of origin shall be
considered as the country of the port of registry; and if there is no registry, then
the port of anchorage shall be deemed the country of origin”

The primary justification for advocating the application of Article 22 of
MOHUK—which constitutes an exception to the lex rei sitae principle
concerning the birth of a maritime lien—is that the maritime lien is privileged
and enforceable against third parties®’. Although this situation may restrict the
rights of other mortgage creditors or subsequent owners, it is argued that

%8 Tekinalp, Gemi Alacaklisi, 41.

5 Tekinalp, Gemi Alacaklisi, 41.

60 Tekinalp, Gemi Alacaklisi, 44; Tekinalp, ‘Hakkin Dogusu’, 247.
61 Atamer, Cebri icra, 180.
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subjecting this right—despite not requiring registration—to the same law as
other in rem rights would ensure legal certainty®2. Moreover, it is claimed that
other right holders may ascertain the existence of a maritime lien by reviewing
documents related to the ship’s crew or navigation®®. In this way, it is asserted
that the claims of lending institutions will also be secured®.

Although the advantages of applying the law of the place of registry have been
emphasized, in our opinion, this approach also presents several drawbacks. First
and foremost, securing the rights of relevant parties through the application of
the law of the place of registry does not appear to be feasible. Since the maritime
liens arise by operation of law, neither registration nor delivery is required.
Therefore, the maritime liens are considered to be “invisible . Furthermore,
Article 22 of the MOHUK refers to the law of the port of registry, and in the
absence thereof, to the law of the country where the port of anchorage is located.
However, the port of anchorage is often incidental or arbitrary, which continues
to raise concerns regarding the predictability of the applicable law.

Secondly, the law of the place of registry and the law of the forum court may
recognize different claims as maritime liens. This issue particularly arises in
relation to seafarers employed under employment contracts. Since most seafarers
have little or no connection with the place of registry, applying the law of that
place may overlook the principle of protecting the weaker party and may lead to
results that conflict with the equity principles of private international law.

Shipowners who are aware of this situation may choose places of registry that
are favorable to them in order to avoid certain financial obligations and to secure
their claims through maritime liens. The registries of such countries are referred
to as open and accommodating registries®®. The connection between ships
registered in these registries and the place of registration is often very weak. As
a result, this may lead to the non-recognition of the privileges of many mortgage
creditors and the failure to provide the intended legal protection®’.

62 Atamer, Cebri Icra, 181.

63 Atamer, Cebri Icra, 181.

64 Atamer, Cebri Icra, 181.

85 Aleka Mandaraka-Sephard, Modern Admirality Law (1st edn, Cavendish Publication 2001) 22.

8  These registries require relatively flexible and easily fulfillable conditions for registration. For
detailed information on this matter, see Eksi, Yabanci Gemi, 14-18.

67 For this issue see, Tekinalp, Gemi Alacaklisi, 44-52; William Tetley, “The Law of Flag, “Flag
Shopping,”And Choice of Law” (1993) 17(2) Tulane Maritime Law Journal 169 (‘The Law’).
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Moreover, the principle that the law of the place of registry should apply is not
consistent with Article 1(e) of the 1999 Arrest Convention. According to Article
1(e) of the 1999 Convention,

“the arrest of any ship in respect of a maritime claim is permissible if the
claim is asserted against the owner, demise charterer, manager or operator
of the ship and is secured by a maritime lien under the law of the State
where the arrest is applied for.”

This provision clearly establishes that the existence of a maritime lien will be
determined in accordance with the law of the state where the arrest is sought.

C. The Approach Based on Lex Causae — The Proper Law Approach

This approach, which was also advocated in German law for a period, considers
issues related to the existence of a maritime lien as matters of substantive law.
Accordingly, it is argued that such issues should be governed by “the law
applicable to the substance of the underlying obligation,” that is, the lex
causae®®.

If this approach is evaluated from the perspective of Turkish law, where the
maritime lien arises from a contract, the law applicable to that contract will be
applied. Depending on the nature of the contract, the applicable law shall be
determined under Article 24, Article 27, or Article 29 of MOHUK. If the relevant
claim arises from a tort, whether such a claim is secured under a maritime lien
will be determined according to the law identified under Article 34 of MOHUK.

In both U.S. and Canadian law, whether a claim gives rise to a maritime lien is
also determined within the framework of “lex causae.” In this approach, the
maritime lien is considered a matter of substantive law, and the application of
the most closely and genuinely proper law is sought, based on the parties’ explicit
or implied true intention®,

68 Atamer, ‘Gemi Alacaklisi’, 229-231. Atamer later changed his opinion and proposed the
application of different connecting factors for the birth of maritime liens. See Kerim Atamer,
‘Gemilerde Ayni Haklara ve Cebri Icraya Uygulanacak Hukuk’ (2001-2002) 6-7(1-4) Deniz
Hukuku Dergisi 87 (‘Uygulanacak Hukuk”).

69 In Common Law legal systems, the approach of determining and applying the most closely and
genuinely connected law to contracts is known as the proper law approach. For a detailed
discussion on this matter see, Giilin Giingdr, Temel Milletlerarasi Ozel Hukuk Metinlerinin
Sézlesmeden Dogan Borg Iliskilerine Uygulanacak Hukuk Konusunda Yakinlik Yaklasimi (1st
edn, Yetkin Yaymlar1 2007) 129-131 (Yakinlik).
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In disputes concerning the birth of maritime liens, the application of lex causae
serves to protect the interests of U.S. and Canadian companies by ensuring the
application of their national laws. Considering that American companies
frequently provide repair and maintenance services, the application of lex causae
allows U.S. law to govern claims for such services, thereby granting these claims
the protection of a maritime lien.

In this regard, the decision™ of the U.S. court in “Ocean Ship Supply v The Leah”
is particularly noteworthy. In this case, the claim arising from services provided
by the Canadian company Ocean Ship Supply was not recognized as a statutory
in rem right with priority under Canadian law. The ship, which had been
registered in Honduras, was sold before the claim was secured. Subsequently,
Ocean Ship sought the arrest of the ship in the U.S. The court ruled that Canadian
law, as the law governing the service contract giving rise to the claim, should be
applied. Accordingly, it held that the claim did not give rise to a maritime lien,
and thus the ship could not be subject to arrest’.

On the other hand, it is argued that in the absence of clearly defined criteria
regarding this issue, the principle of legal certainty may be undermined, and the
intended objective may not be achieved™. In this context, the Lauritzen v Larsen
decision of the U.S. Supreme Court dated 1953 developed criteria on how to
determine the intent of the parties in practice’. The Lauritzen criteria established
by this decision are significant for identifying the fundamental principles in
determining the closest and most real connection.

In the concrete dispute underlying this decision, foreign seafarers aboard a ship
docked at the port of Havana were injured during the performance of their duties
and filed a claim for pecuniary damages in the U.S. on the grounds of breach of
contract’. In its judgment, the court considered the parties’ connections and,
finding no circumstance concerning the port state, resolved the dispute by

0 Giinay, 191.

1 QOcean Ship Supply v The Leah, (1984),
<https://law.resource.org/pub/us/case/reporter/F2/729/729.F2d.971.82-1433.html> accessed
01 March 2024.

2 For the specific facts of the case see, Ocean Ship Supply v The Leah, paras. 1-10.
3 Davis and Tan, 452-453.

" Lauritzen v Larsen, (1953) <https://supreme.justia.com/cases/federal/us/345/571/> accessed
28 February 2024.

> For the specific facts of the case see, Lauritzen v Larsen, paras. 1.
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applying the law of the flag state, Denmark. In reaching this conclusion, the
existence of a maritime lien was assessed based on the following criteria’: “(i)
the place where the tort occurred, (ii) the law of the flag, (iii) the nationality or
domicile of the injured party, (iv) the nationality of the shipowner, (v) the place
where the contract was made, (vi) the inability to ascertain the foreign law, (vii)
lex fori”. Following this decision, these criteria began to be taken as the basis for
determining the “closest” connection in U.S. law’,

In certain cases, U.S. courts have adopted a different method to determine the
existence of a maritime lien arising from a contractual relationship, identifying
the applicable law based on the proper law by assessing the closest and most real
connection. The Gulf Trading decision may be cited as an example in this
regard’®. In the relevant case, under a time charter party, a U.S. company
supplied fuel to a Norwegian-flagged ship registered in Panama; however, the
other party went bankrupt and failed to pay for the service.

The court, following the proper law approach, adopted the understanding that
the closest and most real connection would be determined through the law
applicable to the contract. In doing so, it relied® on the Restatement (Second) of
Conflict of Laws, and the competent law was determined by Section 6 of the
Restatement 1181, According to the relevant provision,

“a court, subject to constitutional restrictions, will follow a statutory
directive of its own state on choice of law. In the absence of such a
directive, the factors relevant to the choice of the applicable rule of law
include: (a) the needs of the interstate and international systems, (b) the
relevant policies of the forum, (c) the relevant policies of other interested
states and the relative interests of those states in the determination of the
particular issue, (d) the protection of justified expectations, (e) the basic
policies underlying the particular field of law, (f) certainty, predictability

6 Lauritzen v Larsen, paras. 6.

" Lauritzen v Larsen, paras. 15-32.

8 Qleg Nikolaevich Sadikov, ‘Conflicts of Laws in International Transport Law’ (1985) 190
Collected Courses of the Hague Academy of International Law 234.

 Gulf Trading & Tarnsportation Co. v The Vessel Hoegh Shield, (1981),
<https://casetext.com/case/gulf-trading-transp-v-vessel-hoegh-shield> accessed 14 February
2024, (Gulf Trading).

80  Gulf Trading, paras. 13.

81 For Restatement Il &6 see, <http://www.kentlaw.edu/perritt/conflicts/rest6.html> accessed 14
February 2024.
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and uniformity of result, and (g) ease in the determination and application
of the law to be applied.”

Within this framework, the court evaluated the specific dispute under subsection
(c), on the grounds that the fuel supply was carried out at a U.S. port, and
concluded that the interests of the United States should not be considered less
important than those of the United Kingdom?®. Therefore, even though English
law governed the time charter contract—the legal relationship underlying the
maritime lien—the court emphasized that U.S. law should apply to the birth of
the maritime liens. At first glance, it appears that the lex causae approach has not
become a consistently adopted doctrine in U.S. law. However, based on the
proper law principle—applied in Common Law to determine the law governing
contractual relationships—the court concluded that the law of the forum (lex fori)
had the closest and most real connection with the contract. In other words, the
court, through the proper law approach, indirectly applied the lex fori.

In Canadian law, disputes concerning the birth of maritime liens are considered
to fall within the scope of substantive law, and the lex causae approach is
generally adopted. In the 1972 loannis Daskalelis decision of the Supreme Court
of Canada, the applicable law for determining the birth of a maritime lien was
identified based on the underlying legal relationship®. In that case, a Panama-
flagged vessel mortgaged in Greece was repaired and maintained by Todd
Shipyard, a company based in New York. Since the service fee was not paid, the
ship was placed under arrest®®. As the appraised value of the ship was not
sufficient to satisfy all creditors, a dispute arose among the creditors regarding
the ranking of claims. The court first examined whether the service claim could
be secured by a maritime lien. As a result, it held that the most closely and
genuinely connected law was the law of the place where the contract was
concluded—namely, U.S. law®s,

This approach is also considered incapable of serving the goals of applying the
most appropriate and closely connected law and ensuring legal predictability.
The primary issue here concerns the categorization of claims under foreign laws.
For instance, when English law is applied as the lex causae to determine the
existence of a maritime lien in U.S. courts, claims arising from services are

8 Gulf Trading, paras. 19, 21.

8 loannis Daskalelis, (Todd Shipyards v Altema), (1974), <https://decisions.scc-csc.ca/scc-
csc/sce-csclen/item/5254/index.do> accessed 14 February 2024.

84 For this issue see. loannis Daskalelis, 1250-1251.
85 |oannis Daskalelis, 1256.
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considered statutory in rem rights. In contrast, such claims are protected by
maritime liens under U.S. law, whereas under Turkish law, they are merely
regarded as maritime claims. In each case, including the underlying legal
relationship, the classification of the claim may vary significantly. This
inconsistency may also violate the rights of other creditors, as it appears
impossible to foresee which claims are protected by maritime liens until a case
is brought and the applicable law is determined.

Moreover, the source of a maritime lien may stem from more than one legal
relationship. For example, the claims of seafarers may simultaneously arise from
both tort and contract. Therefore, taking different legal relationships as the basis
in each specific case may lead to uncertainties regarding the determination of the
applicable law®®.

Finally, maritime claims arise from either contract or tort. Under MOHUK, it is
possible to choose the applicable law for obligations arising from contracts and
torts. This is also valid for the contractual relationships or torts that form the
basis of maritime claims. If the approach advocating for the application of lex
causae is accepted, the parties’ ability to choose the law applicable to the
underlying relationship would indirectly allow them to determine the law
applicable to the maritime lien. However, a maritime lien is a right in rem, and
under MOHUK, the choice of law is not permitted for matters concerning rights
in rem®, This would lead to circumvention of the law.

8  On this matter see, Giinay, 176.

87 In some legal systems, party autonomy in matters concerning rights in rem is restricted due to
concerns over the potential infringement of third-party rights and the strict application of the
numerus clausus principle to such rights. In contrast, other legal systems argue that, in light of
the needs of international commerce, party autonomy should be recognized in cross-border
disputes relating to rights in rem. In Turkish law, Omeroglu and Acun Mekengeg also support
the recognition of party autonomy in such matters. Omeroglu argues that allowing the parties
to choose the applicable law promotes legal certainty by enabling them to apply a legal system
they are familiar with and to foresee the governing rules in advance (Omeroglu, 148-160).
Similarly, Acun Mekengeg¢ contends that parties are capable of determining the most suitable
law for themselves in the context of negotiation and further asserts that in cases where the lex
rei sitae principle is not applied, recognizing party autonomy is necessary to ensure fairness in
private international law (Merve Acun Mekengec, Ayni Haklardan Dogan Uyusmaziiklarda
Uygulanacak Hukuk ve Yetkili Mahkeme (1st edn, On iki Levha Yayinlari 2016) 432-434).
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D. Approach Based on Lex Fori

Acrticle 1320/111 of the TCC provides that in a dispute involving a foreign element
brought before Turkish courts, Turkish law shall apply to determine the existence
of a maritime lien. With this provision, it is accepted that the applicable law for
the birth of the maritime lien is to be determined based on the lex fori principle.
This rule constitutes an exception® to the principle of the law of the place of
registration as regulated under Article 22 of MOHUK and is in line with Article
1(a) of the 1993 MLM Convention and Article 3(e) of the 1999 Arrest
Convention. The applicability of the rule is not contingent upon whether the ship
is located in Tiirkiye®®,

Under English law, as a general rule, a maritime lien is deemed to arise within
the procedure of arrest, and is therefore considered a matter of procedural law
and accordingly, it is accepted that lex fori should be applied to determine the
birth of the maritime lieans®. In this context, the decision of the Privacy Council
of the United Kingdom in the Halcyon Isle case is of particular importance®.
The vessel Halcyon Isle was registered in the United Kingdom and was
mortgaged to an English bank. The ship continued its voyage without paying for
the repair and maintenance services it had received from an American company
in New York. As a result, it was arrested in Singapore, and during the
proceedings, a dispute arose concerning the order of claims.

The Judicial Committee of the Privacy Council, by majority vote, concluded that
lex fori—in this case, Singaporean law—should be applied®. According to the
majority opinion in the judgment, the maritime lien pertains to the nature of the
arrest procedure and is therefore distinct from matters of substantive law®.
Consequently, it was held that lex fori must be applied.

The main objective of the approach advocating for the application of lex fori in
determining whether a claim is secured by a maritime lien is to limit the number

8 Nomer, 315; Sanli, 300.

89 (Ozel, Erkan, Piirselim and Karaca, 380.

9 Tetley, ‘Maritime Liens, Mortgages and Conflict of Laws’ 35; Micheal Douglas,

‘Characterisation of a Foreign Maritime by the Lex Fori’ (2017) 17(1) Oxford University
Commonwealth Law Journal 153.

% Halcyon Isle (Bankers Trusts v Todd Shipyards), (1981),
<https://cmlcmidatabase.org/bankers-trust-international-Itd-v-todd-shipyards-corp-halcyon-
isle> accessed 14 February 2024.

92 Halcyon Isle, paras. 39.

9 Halcyon Isle, paras. 68.
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of claims that can be classified as maritime liens, thereby preventing them from
taking precedence over subsequently arising mortgage claims®. In this way, it is
argued that banks whose claims are secured can be more effectively protected®.

On the other hand, it is argued that lex fori may not adequately protect creditor
banks, and that this shortcoming stems from “forum shopping” °. Unlike U.S.
law, for example, under English law, claims arising from ship repair are not
secured by a maritime lien. In such a case, if the creditor applies to a U.S. court
in order to secure the claim, the application of lex fori may result in a situation
that conflicts with the interests of foreign banks®. Moreover, it is asserted that
the applicable law for both the birth and the priority of the maritime lien should
be determined based on the same principles. However, while priority is treated
as a procedural matter, the connection between the maritime lien and the forum
in terms of its birth is often weak—thus raising concerns of forum shopping®.
Therefore, in some legal systems such as Australia, procedural issues are
confined strictly to the organization and functioning of the court, whereas the
maritime lien is considered a matter of substantive law®.

Another criticism directed at the lex fori approach concerns the chaotic nature of
the maritime lien'®, Since the maritime lien grants its holder a principal right to
initiate legal proceedings and takes precedence over other proprietary rights, it
may be seen as a procedural matter. Indeed, when a lawsuit is filed and it is
discovered that the wvessel is subject to multiple mortgages, maritime
enforcement law comes into play®. However, as the maritime lien is a
proprietary right, it is enforceable against all parties and follows the vessel
wherever it may be. It also grants the lienholder a degree of control over the
vessel under certain conditions, which reflects the substantive legal nature of the

% Douglas, 154.

% Douglas, 154.

% William Tetley, “Maritime Liens in the Conflict of Laws”, in: Law and Justice in a Multistate
World: Essays in Honor of Arthur T. von Mehren, (B.1, Brill | Nijhoff 2002) 19 (‘Maritime
Liens’) 15.

9  Tetley, ‘Maritime Liens’, 15.

% Douglas, 159.

% Douglas, 154.

100 John Lane: ‘Should Australian Courts Accept or Refuse the Aid of Private International Law

When Considering to Enforce Foreign Maritime Liens?” (2009) 16/I eLaw Journal: Murdoch
University Electronic Journal of Law 40.

101 | ane, 40.
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right. Therefore, it is argued that the maritime lien cannot be classified solely as
either a procedural or a substantive matter®,

In our opinion, the application of lex fori to the establishment of a maritime lien,
as stipulated in Article 1320/111 of the TTK, is a well-grounded provision.
Although the maritime lien is of an ancillary nature, its procedural consequences
are more prominent. In order for the maritime lien to fulfill its purpose and
effectively protect the right holder, enforcement must be pursued through the
forced sale of the movable property as prescribed in Article 1380 of the TTK%,
Within the framework of the principle that lex fori shall apply to procedural
matters, in a dispute involving a foreign element, the existence of the maritime
lien should be determined in accordance with Turkish law.

The argument that the application of lex fori may lead to forum shopping is
considered a ground for refusal of recognition and enforcement only when the
action is brought before a court that has no connection to the parties to the
dispute. On the other hand, since provisional arrest decisions regarding maritime
liens do not have the capacity to become final under the law of the state in which
they are issued, the claim of forum shopping appears to be unlikely in practice.
More precisely, in such a case, the decision will not have final effect, making the
issue of enforcement irrelevant, and any objection raised by the defendant
regarding excessive jurisdiction or, depending on the specific case, a violation
of public policy examined ex officio would become meaningless.

On the other hand, even if we assume for a moment that such decisions may be
enforced, in the recognition and enforcement of foreign court decisions, only
whether the jurisdiction rules constitute exorbitant jurisdiction is examined,
whereas the issue of which law was applied and how it was applied cannot be
reviewed due to the prohibition of review on the merits. Therefore, in recognition
and enforcement requests before Turkish courts regarding maritime liens, the
law applied by the foreign court cannot be evaluated. Conversely, if a final and
enforceable judgment is obtained from a foreign court which has no connection
with the dispute and the parties, merely to avoid the application of the law of a
state recognizing maritime liens, then—depending on the defendant’s

102 | ane, 40.

198 Dogus Taylan Tiirkel, Gemi Alacaklis: Hakkinin Paraya Cevrilmesi (1st edn, Segkin Yayinlar
2008) 33 ff.; For the judicial sale of vessels abroad, see Nuray Eksi, ‘Tirk Gemi Sicilinde
Kayitli Geminin Yurtdiginda Icra Yoluyla Satilmasi” (2003) 8(1-2) Deniz Hukuku Dergisi 25—
37 (“Iera’).
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objection—exorbitant jurisdiction under Article 54(b) of the MOHUK may be
invoked. If such a decision has been rendered by Turkish courts, recognition and
enforcement abroad may face obstacles such as exorbitant jurisdiction or public
policy, depending on the legal understanding and regulations of the enforcing
state'®. As seen, the argument of forum shopping may also be refuted in this
regard.

Moreover, one of the fundamental objectives of the maritime lien is to ensure the
prompt and efficient recovery of the claim. At this point, the application of the
lex fori principle provides legal certainty for the creditor by eliminating the
burden of hidden charges under foreign laws referred by other connecting
factors. By applying its own law, the court can determine the nature of the claim
more quickly and easily. This, in turn, contributes to the sustainability of
international trade.

2. Determination of the Applicable Law to the Order and Nature of the
Maritime Lien

The nature of the right, the identity of the right-holder, whether the right can be
transferred®, whether the right arises automatically or through registration, the
conditions under which it terminates, whether it is subject to limitation periods,
issues related to such periods, and against whom it may be asserted, all pertain
to the nature of the maritime lien and therefore fall outside the scope of
application of Article 1320/111 of the TTK. The same applies to the priority of
the maritime lien. Indeed, the scope of the relevant provision is limited solely to
whether a claim qualifies as a maritime lien. As such, since this is a matter of
real rights, the potential applicability of Article 22 of MOHUK will arise, unless
otherwise provided by international conventions or specific provisions.

In this context, according to Article 2 of the 1993 MLM Convention, “the
ranking among registered mortgages, hypothecs, and charges, and their effects
on third parties shall, subject to the provisions of this Convention, be determined
by the law of the State of registration.” The scope of the provision is stated as

104 On this maatter see, Sanli, Esen and Ataman-Figanmese, 462; Sibel Ozel, ‘Haksiz Fiiller
lligkin Davalarda Tiirk Mahkemesinin Yetkisini Belirleyen HMK m. 16 Kuralinin
Karsilagtirmali Hukuk A¢isindan Degerlendirilmesi’ (2012) 8(91-92) Kazanc1 Hakemli Hukuk
Dergisi 34-35; Haci Can and Ekin Tuna, Milletlerarasi Usil Hukuku (3rd edn, Adalet
Yayinlar1 2022) 81-82.

105 On this matter see. Kula Degirmenci, 269-270.
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“registered mortgages, hypothecs, and charges.” However, a maritime lien is a
statutory lien that is not subject to registration. Therefore, it is accepted that this
provision does not apply to maritime liens%,

In our opinion, different connecting factors may arise regarding the law
applicable to the order and legal nature of maritime liens. Matters such as the
scope and legal character of the maritime lien, the rights and obligations it grants,
and the conditions under which it terminates should be evaluated in light of
Article 22 of the MOHUK. Therefore, for ships registered in the Turkish ship
registries (National Ship Registry or Turkish International Ship Registry),
Turkish law should apply®®. In the absence of a registration location, the law of
the port of registry should be applied, pursuant to MOHUK. It is also noted that,
for various economic reasons, ships may be registered in flag-of-convenience
countries and later temporarily recorded in another country’s registry. For this
reason, it is suggested that the expression in Article 22 of MOHUK be revised to
refer to “the primary place of registration where proprietary rights over
maritime vehicles are recorded %,

However, the provision does not specify which law is to be applied in the absence
of a port of registry. This ambiguity has also been highlighted in the doctrine.
Atamer argues that the applicable law should be the law of the shipowner’s
habitual residence!®, whereas Giinay suggests that it should be the law of the
state of the shipowner’s nationality!'®. In our view, in cases where no port of
registry exists, the general rule under Article 21/1 of the MOHUK should apply.
Accordingly, in disputes concerning proprietary rights over a ship, the law of the
location where the ship is situated should be applied.

It is also argued in the doctrine that the rule of the law of the registry should be
subject to limitations!*t. However, different opinions have been put forward
regarding the grounds for such limitations.  According to
Ozel/Erkan/Piirselim/Karaca, since maritime liens as statutory liens are not
subject to registration, the conditions for their birth should be governed by the

106 On this matter see. Siizel, 103-107.
107 Sanli, Esen and Ataman-Figanmese, 301.
108 Atamer, ‘MOHUK Reformu’, 98.

109 Atamer, ‘MOHUK Reformu’, 101.

10 Giinay, 177.

11 Nomer, 315; Ozel, Erkan, Piirselim and Karaca, 381; Tekinalp, Milletleraras: Ozel Hukuk,
265.
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law of the place where the ship is located at that time; otherwise, the application
of the law of the registry should be deemed mandatory!2. In contrast, Can argues
that the wording of Article 22 of the MOHUK does not clearly restrict its scope
to rights in rem that are subject to registration*®. In our view as well, the fact
that a maritime lien arises without requiring registration is not a valid reason to
exclude the application of Article 22 of the MOHUK. As Tekinalp also
emphasizes, the rationale behind this provision is that the law of the place of
registry represents the closest connection between the means of transport and the
rights holders!**. Moreover, since the Law explicitly states that in the absence of
a place of registry, the law of the port of registry shall apply, it is possible to
conclude that the applicability of this rule is independent of whether the right in
rem is subject to registration.

Another issue concerning the applicable law is the determination of the law
governing the priority of maritime liens. Article 1350 of the TTK stipulates that
the law of the place where the ship is located at the time of the relevant
transactions or dispositions shall apply, that is, the lex rei sitae principle. On the
other hand, the second sentence of Article 2 of the 1993 MLM Convention states
that “subject to the provisions of this Convention, all matters relating to the
procedure of forced sale shall be governed by the law of the State in which the
forced sale takes place.” Under the last paragraph of Article 90 of the
Constitution and Article 1 of the MOHUK, in cases falling within the scope of
the 1993 MLM Convention, Article 2 of the Convention must be directly applied,
and the TTK must be disregarded. Accordingly, in forced sale proceedings
initiated in Tiirkiye concerning a ship, Turkish law shall apply to determine the
priority of maritime liens'*®.

On the other hand, according to Tekinalp, the application of lex fori to maritime
liens is appropriate. The author states that the interests intended to be protected
by maritime liens can be safeguarded in the field of private international law

112 (zel, Erkan, Piirselim ve Karaca, 381.

113 Can, 494.
14 Tekinalp, Milletleraras: Ozek Hukuk, 266.
115 Tt is stated that the phrase ... all procedures related to enforcement proceedings ...” in Article

1350 of the TTK refers to the arrest of the vessel, its judicial sale through enforcement
proceedings, the consequences of the sale, the preparation of the ranking list, and the
distribution of the amount obtained from the forced sale. See Siizel, 330 fn. 1001.
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through the application of lex fori'®. Since in some legal systems'!’, disputes
concerning the priority of maritime liens are regarded as procedural matters, they
are subject to lex fori, that is, the law of the forum. In our opinion, as is the case
with disputes concerning the birth of maritime liens, from a normative
perspective, issues regarding their nature and priority should also be subject to
lex fori. For we believe that the balance of interests can only be ensured in this
way. That is to say, the sustainability of international trade requires that
proceedings continue and conclude as swiftly as possible. Furthermore, in
addition to the predominantly procedural nature of the right, lex fori should be
applied to the issues of priority and legal nature to ensure legal clarity,
predictability, and consistency with the applicable law adopted in TTK Article
1320/111 for the birth of maritime liens*'8,

CONCLUSION

Carriage by sea is currently preferred in international commercial activities due
to its cost-efficiency, speed, and reliability. As a result, foreign-related disputes
concerning maritime commercial law have become inevitable. In this context,
the ability to clearly foresee how the applicable law to maritime liens will be
determined gains importance for ensuring the sustainability of maritime trade.

In this context, Article 1320/I111 of the TTK stipulates that Turkish law shall apply
to the birth of maritime liens, thereby facilitating the judge’s task and exempting
them from the obligation to investigate foreign law. In our opinion, this provision
is appropriate, as the procedural consequences of maritime liens are more
prominent. Furthermore, in terms of the birth of maritime liens, it is essential not
only to protect the rights of the lienholder but also to safeguard the rights of
subsequent owners and mortgage creditors. This is because the maritime
lienholder must be able to foresee the extent of the security their right provides,
regardless of where it is asserted. Indeed, a maritime lienholder may exercise
their right through enforcement proceedings. To prevent loss of rights, the swift
determination of which claims constitute maritime liens, which claims do not,
and the order of priority among them can be most securely and definitively
achieved through the application of lex fori.

116 Tekinalp, Gemi Alacaklisi, 76.

17 In Canadian law, it was held in the loannis Daskalelis decision that the order of priority shall
be governed by the lex fori. For the decision see, loannis Daskalelis, supra, 23-24.

118 See, Douglas, 158; Martin Davies, ‘Choice of Law and U.S. Maritime Liens’ (2009) 83(5-6)
Tulane Law Review 1457.
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For the same reasons, we are of the opinion that lex fori should be applied to all
matters concerning maritime liens. However, from the perspective of the current
legal framework, this does not appear to be entirely feasible. Specifically, the
second sentence of Article 2 of the 1993 MLM Convention stipulates that the
law of the place where enforcement occurs shall govern enforcement procedures,
whereas Article 1350 of the TTK provides that the law of the place where the
vessel is located at the time of the relevant transaction or disposition shall apply.
In our view, in the event of any conflict, the applicable law should be determined
in accordance with the 1993 MLM Convention, and thus the law of the place of
enforcement should prevail. Similarly, although we argue—based on the purpose
of the regulation—that lex fori should govern the nature of maritime liens, from
the standpoint of the current legal framework, the applicable provision is Article
22 of MOHUK.
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sorumluluk sigortasinin kapsami hususunda uygulamada tereddiitler bulunmaktadir.
Uygulamadaki tereddiitlerin sebebi, deniz araglari zorunlu mali sorumluluk sigortasinin
kapsami hakkinda, yaklasik on senedir, hukuk sistemine aykiri sekilde yapilan
diizenlemeler ile mevzuattaki belirsiz ve ¢eligik hiikiimlerdir. Bu ¢alismada TurzTesvK
m. 29/5, TTK m. 1259 ve zorunlu sigortanin ihdas edilmesine iliskin temel ilke uyarinca,
yatlara tatbik edilebilecek mevzuat hiikiimleri degerlendirilmektedir.

Anahtar Kelimeler: eYat eDeniz Turizm Araci *Zorunlu Sigorta eDeniz Araglar
Zorunlu Mali Sorumluluk Sigortasi

ABSTRACT

As a result of the amendments to the Tourism Incentives Code (TIC) on 18.07.2021,
there is no doubt that Article 1259 of the Turkish Commercial Code (TCC) regarding
compulsory insurance can also be applied to yachts and other marine tourism vessels. On
the other hand, in practice there is hesitation about the scope of the compulsory liability
insurance to which marine tourism vehicles are subject. The reason for the hesitation in
practice is the unclear and contradictory provisions in the legislation and the regulations
on the scope of compulsory liability insurance for marine vehicles, which have been
issued in violation of the legal system for about ten years. In this study, the provisions of
the legislation applicable to yachts are evaluated in accordance with Article 29/5 of the
TIC, Article 1259 of the TCC and the basic principle regarding the establishment of
compulsory insurance.

Keywords: ¢Yacht «Marine Tourism Vehicle sCompulsory Insurance «Marine Vehicles
Compulsory Liability Insurance

GIRIS

Ug tarafi denizlerle gevrili olan giizel iilkemizde, 6zellikle Ege ve Akdeniz
kiyilarimizda bulunan koylar; riizgara acik ve dalgaya kapali cografi yapisi,
dogal ve tarihi giizellikleri, masmavi sular1 ve yemyesil kiyilartyla yatcilik ve
diger deniz turizmi faaliyetleri i¢in ideal ve diinya capinda tercih edilebilir
niteliktedir®. Buna karsilik, yatlar ve yatlara uygulanacak sigortaya iliskin
mevzuatta miiphem ve celisik hiikiimler mevcuttur. Zira, TTK m. 1259°da
ongoriillen zorunlu sigorta, mevzuattaki karigiklik nedeniyle, yiiriirliige
girmesinden itibaren yaklasik on sene boyunca yatlara ve diger deniz turizm
araclarima uygulanamamistir. Bu calismayla, TTK m. 1259’da Ongoriilen

zorunlu sigortanin yatlara uygulanmasinda, mevzuattaki miiphem ve geligik
noktalarin ¢ikardigi veya cikarabilecegi sorunlara dikkat ¢ekmek ve ¢oziim

8 Nitekim genel turizm gelirleri arasinda deniz turizm gelirleri yaklasik %20 paya sahiptir. Bkz:

Cetin Polat, Fevzi Bitiktas ve Abdullah Agik, ‘Tiirkiye’de Yat ve Kruvaziyer Turizmi Gelirleri:
Antalya Ornegi’ (2022) 3(2) Deniz Tagimacilig1 ve Lojistigi Dergisi 76, 76; Sezer Ilgin, Ceyda
Stral Efecinar ve Bagak Bagoglu (editdrler), ‘Sunuy’, Yar ve Marina Isletmeciliginden

Kaynaklanan Hukuki Sorunlar ve Coziim Onerileri (Vedat Kitapgihk 2023) VII, VII.
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oOnerileri getirmek amacglamaktayiz. Bu ama¢ dogrultusunda TTK ve TurzTesvK
hiikiimleri merkeze alinarak mevzuattaki hiikiimler degerlendirilecektir. S6z
konusu degerlendirme yapilirken, TTK’nin deniz yoluyla yolcu tasimalarina
iliskin hiikiimlerinin mehazini teskil eden 2002 tarihli Atina Sozlesmesi* ile
ogretideki gortisler dikkate alinacaktir.

I. YAT KAVRAMININ TANIMI ve DENIZ TURIZM ARACLARI

1. Tanim

Yat kavraminin taniminin yapilmasi ve ozel yat ile ticari yat arasindaki
farkliliklarin ifade edilmesi, bu ¢alisma i¢in olduk¢a 6nemlidir. Zira, mevzuatta
yat kavramini igeren ¢ok sayida diizenleme bulunmaktadir. TTK, TurzTesvK,
Tiirk Uluslararas1 Gemi Sicili Kanunu® (TUGSK), Harglar Kanunu® (HK), Gemi
Saglik Resmi Kanunu/, Katma Deger Vergisi Kanunu®, Deniz Turizmi
Yonetmeligi® (DTY), Tiirk Uluslararas1 Gemi Sicili Yonetmeligi®® (TUGSY),
Turizm Amagh Sportif Faaliyet Yonetmeligit!, Limanlar Yonetmeligi (LY),
Gemilerin Teknik Yonetmeligi® (GTY), Tersane, Tekne imal ve Cekek Yeri
Hakkinda Yonetmelik'®, Ozel Teknelerin Donatimi ve Ozel Tekneleri
Kullanacak Kisilerin Yeterlikleri Hakkinda Yénetmelik'® (OTDOTKKYHY) ve
Deniz Turizmi Yonetmeligi Uygulama Tebligi® (DTYUT) yat kavramina dair
hiikiim igerdigi tespit edilebilen baz1 diizenlemelerdir!’. Bu ¢alismada TTK,

4 Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 2002.
5 Tiirk Uluslararast Gemi Sicili Kanunu, KN: 4490, KT: 16.12.1999, RG 21.12.1999/23913.
®  Harglar Kanunu, KN: 492, KT: 02.07.1964, RG 17.07.1964/11756.

" Gemi Saglik Resmi Kanunu, KN: 2548, KT: 06.11.1981, RG 10.11.1981/17510.

8  Katma Deger Vergisi Kanunu, KN: 3065, KT: 25.10.1984, RG 01.11.1984/18563.

® RG 24.07.2009/27298. DTY, TurzTesvK m. 37/1-A-4’ya dayanilarak hazirlanmistir.
08.06.1983 tarihli ve 83/6708 sayili Bakanlar Kurulu Kararina dayanan ve 04.08.1983 tarihli
ve 18125 sayili RG’de yayimlanan Yat Turizm Yonetmeligi, DTY m. 60 uyarinca yiiriirlilkten
kaldirilmigtir.

10 RG 23.06.2000/24088.
11 RG 23.02.2011/27855.
2 RG 30.10.2012/28453.
13 RG 17.11.2009/27409.
14 RG 28.06.2015/29400.
15 RG 18.01.2023/32077.
16 RG 10.06.2023/32217.

17 Ogretide yat kavramina dair mevzuat karmasasi yasandig1 ve bu karmasik mevzuatin imkanlar

dahilinde ayni ¢at1 altinda toplanmasi ve sadelestirilmesi gerektigi ifade edilmektedir. Bkz:
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TurzTesvK ve DTY hiikiimleri ve sair mevzuat uyarinca zorunlu sigortalara tabi
olan yatlarin hukuki durumu degerlendirilecektir; ancak, kavramin tanimi
yapilirken yat kavramina iliskin mevzuatta tespit edilebilen tiim tanimlar dikkate
almacak ve yatlarin deniz turizm araci niteliginde olup olmadig1 incelenecektir?®,

Deniz turizm araglarini tanimlayan TurzTesvK m. 3/1-i uyarinca yatlar, “deniz
ve i¢ sularda gezi, spor ve eglence amacli olarak turizm faaliyetinde bulunan
gercek ve tiizel kisilere ait dzel yatlar” ve “ticari faaliyetine esas olarak
Ulastirma ve Altyapt Bakanlhigi tarafindan diizenlenmis belgeleri haiz ticari
yatlar” seklinde ikiye ayrilmaktadir; ancak, TurzZTesvK metninde yat kavramina
iliskin acik bir tamim yoktur’®. Buna karsilik, TurzTesvK m. 37/1-A-4’ya
dayanilarak hazirlanan DTY m. 23/1°de yat kavrami hakkinda sarih bir tanim
bulunmaktadir. Ayrica DTY m. 21/3’te bakanlik¢a belgelendirilecek yatlar igin
gerekli nitelikler sayilmaktadir. DTY m. 23/1 uyarinca yat

“gezi, spor ve eglence amaciyla deniz turizminde kullanilmaya uygun,
tasidigr yolcu?® sayisi onikiyi gegmeyen, yiik, yolcu ve balik¢1 gemisi

Sebnem Akipek Ocal, ‘Yat Kiralama Sozlesmesinin Hukuki Niteligi’, Sezer Ilgin, Ceyda Siiral
Efecinar ve Basak Basoglu (editdrler), Yar ve Marina Isletmeciliginden Kaynaklanan Hukuki
Sorunlar ve Céziim Onerileri (Vedat Kitapeilik 2023) 351, 360.

Yatlara uygulanabilecek yasal diizenlemeler hakkinda ayrica bkz: Haci Kara, Yatlarin Hukuki
Durumu ve Deniz Turizmi (Adalet Yayinevi 2023) 27-41 (Yat).

Fikir ve Sanat Eserleri Kanunu, Seyahat Acentalar1 ve Seyahat Acentalar1 Birligi Kanunu Ile
Turizmi Tegvik Kanunu ve Bazi Kanunlarda Degisiklik Yapilmasina Dair Kanun (KN: 5571,
KT: 28.12.2006, RG 13.01.2007/26402) m. 13 uyarinca TurzTesvK m. 3/1-i-1’de yat tanimina
yer verilmistir; ancak, Turizmi Tesvik Kanunu ile Bazi Kanunlarda Degisiklik Yapilmasina
Dair Kanun (TurzTesvKDYDK) (KN: 7334, KT: 18.07.2021, RG 28.07.2021/31551) m. 1
uyarinca yapilan degisiklikle TurzTesvK m. 3/1-i’de yer alan yat tanimi kaldirilmigtir.

20 6229 sayili Cumhurbaskam Karar1 (CK) (RG 19.10.2022/31988) m. 17/1 uyarinca DTY m.
23’te yer alan “yat¢r” ifadesi “yolcu” seklinde degistirilmistir. Ayrica 6229 sayili CK m. 30 ile
DTY m. 34/1°deki “Tiirk ve yabanct bayrakly, yat¢i sayist” ifadesi “Tiirk bayrakli, yolcu sayisi”
seklinde, “kiralayan yat¢ilardan” ifadesi “kiralayanlardan” seklinde degistirilmistir. Ek
olarak, 6229 sayili CK m. 41 uyarinca DTY m. 47/4’te bulunana “yat¢isi ile gelen Bakanliktan
belgesiz” ifadesi “yolcusu ile gelen” seklinde degistirilmistir. Buna karsilik, DTY m. 4/1-6’de
yatglr “ozel yatlarda miirettebat ve diger hizmet personeli disinda gezi, spor ve eglence
amacyla yatta bulunan kigiler” seklinde tanimlanmakta ve DTY m. 4/1-g, DTY m. 5/3, DTY
m. 9/1 ve DTY m. 47/3 hiikiimlerinde “yat¢:” ifadesi kullanilmaktadir. DTY m. 4/1-p uyarinca
yoleu “Ticari olarak kullanilan bir deniz turizmi aracinda, gemi adami ve gérevli diger
personel ile sahibi, isletmecisi veya bunlarin temsilcileri disinda gezi, eglence ve spor
hizmetlerini belli bir iicret karsiliginda alan kisiler” seklinde tanimlanmaktadir. DTY "nin
belirtilen hiikiimlerinden ¢ikan genel sonug itibariyle, her ne kadar DTY m. 5/3 ve DTY m.
9/1 yoniinden miiphem noktalar olsa da DTY de, 6zel yatlarda miirettebat ve diger hizmet
personeli disinda gezi, spor ve eglence amaciyla yatta bulunan kisiler i¢in yat¢z, ticari yatlarda
isletmeci veya bunlarin temsilcileri ile miirettebat ve diger hizmet personeli disinda gezi, spor

18

19
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niteliginde olmayan, kamarasi, tuvaleti ve mutfagi olan deniz aracidir.
Kabotaj seferinde yiiz mille sinirli, en yakin karadan yirmi milden fazla
uzaklasmamak kosulu ile tasidigi yolcu sayisi otuzaltiyr gegmeyen,
tonilato belgesinde yat oldugu belirtilen deniz turizmi araglari da bu
kapsamdadir. Tlkel yapili ahsap gemi olarak tescil edilmis deniz turizmi
araglar1 ile yolcu sayist onikiden fazla olan yolcu gemisi olarak tescil
edilmis deniz turizmi araglari, yat tipinde insa edilmis olmalar1 kaydiyla
yat olarak belgelendirilebilir.”

TUGSK m. 2/1-b uyarinca yat,

“yat tipinde insa edilmis, gezi ve spor amactyla yararlanilan, tasiyacaklari
yatai?l sayis1 otuzaltiyn gegmeyen, yilk ve yolcu gemisi niteliginde
olmayan, turizm sirketi envanterlerinde kayitli ve tonilato belgelerinde
“Ticari Yat” olarak belirtilen deniz araglar1”

seklinde tanimlanmaktadir?>, TUGSY m. 4/1-b’de ise TUGSK m. 2/1-b’de yer
alan tanim biiyiik 6l¢iide tekrar edilmektedir.

GTY m. 4/1-z-nn uyarinca ticari yat, “ticari olarak gezi ve spor amaciyla
yararlanilan, yiik, yolcu veya baltk¢i gemisi niteliginde olmayan gemi” seklinde
tammmlanmaktadir. Ayrica GTY m. 32/1-b’ye gore “ticari yatlarda yolcu
kapasitesi asagidaki kriterlere gére belirlenir. 1) Ticari yatlarda liman seferi
harig¢ yolcu kapasitesi kamaralardaki yatak sayisi kadardwr. 2) Ticari yatlarda
yolcu sayist en fazla 36 kisidir.” GTY m. 15/3’te ise

“tarihi ge¢cmisi olan geleneksel yontemlerle belirli bir tipte insa edilen ve
kamaralarinda en fazla 36 kisi tagiyabilen ve cinsi ticari yat olan gemiler,
seyir sahalarinin mevsimsel deniz ve hava kosulari, seferin niteligi,
yakinlhigi veya siirenin kisaligi ile ayni kosularda ¢alisan, ayni1 siniftaki

ve eglence amaciyla yatta bulunan kigiler igin yolcu ifadesinin kullanildigi sonucuna
ulasilmaktadir.

2L TUGSY m. 4/1-c uyarinca yatg1, “ticari yat personeli disinda kalan yolcuyu” ifade etmektedir.

2 TUGS’ye kayit igin “gezi” veya “spor” faaliyetlerinin bir “ekonomik menfaat” karsihiginda

gergeklestirilmesi gerekmektedir. TTK m. 935/2-a’da siralanan “gezi” ve “spor” yatlarinin
TUGS’ye tescili miimkiin degildir. Bkz: Kerim Atamer, Deniz Ticareti Hukuku - Cilt I (On iki
Levha Yaymecilik 2017) 685 (Deniz Ticareti). Baska bir ifadeyle, TUGS ye kayit i¢in yatin
ticari amagla kullanilmasi gerekmektedir. Bkz: Kiibra Yetis Samli, Gemi Miilkiyetinin Hukuki
Islem Yoluyla Kazamimas: (On Iki Levha Yaymcihik 2021) 29. Ticari amagla kullanim
hakkinda bkz: Fevzi Topsoy, ‘Ozel Teknelerin Ticari Amagla Kullanilmasi Yasag1 ve Hukuki
Sonuglart’, Sezer Ilgin, Ceyda Siiral Efeginar ve Basak Bagoglu (editorler), Yat ve Marina
Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim Onerileri (Vedat Kitapeilik 2023)
75, 84-87.
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diger iilke gemilerinin olmasi durumunda karsilikli miitekabiliyet esaslari
dahilinde yakin sefer bolgesinde”

calisabilecegi ifade edilmektedir.

Yatlar, TTK m. 931/1 uyarinca gemi niteligini haizdir. Zira yatlar 6zgiilendikleri
amaci (gezi, eglence, spor) suda hareket etmeleri sayesinde elde edebilmektedir,
ylizebilmektedir ve denizcilik anlayisina gore pek kiigiik degildir?®. Ayrica, TTK
m. 935/2-a uyarinca TTK’nin “Kaptan”, “Gemi Alacaklart”, “Gemi”, ve “Cebri
Icraya lliskin Ozel Hiikiimler” bashkh Kisimlari, “Catma” ve “Kurtarma”
baslikli Boliimleri, deniz alacaklarma karst sorumlulugun sinirlanmasi
hakkindaki hiikiimleri ile donatanin gemi adamlarinin kusurundan kaynaklanan
sorumluluguna dair TTK m. 1062; yatlar gibi yalnizca gezinti, eglence veya spor
amaglarma 6zgililenmis gemilere de uygulanmaktadir. TTK m. 935/2-a’dan da
anlasildig tizere yatlar, baz1 hiikiimlerin uygulanmasi bakimindan TTK uyarinca
gemi sayilmaktadir®®. Buna karsilik, TTK’min herhangi bir hiikmiinde yat
kavramina iliskin agik bir tanim bulunmamaktadir.

Ogretideki bir tanim uyarinca yat; gezinti, eglence veya spor amaciyla
kullanilan, motorlu veya yelkenli, deniz aracidir®®. Ogretideki baska bir tanimda
ise, verilen ilk tanima ek olarak genellikle hafif ve nispeten kiiciik olma unsurlar
bulunmakta ve deniz araci ifadesi yerine tekne ifadesi kullanilmaktadir?,
Ogretideki diger bir tanim ise, bilyiik 6lciide ikinci tanimla kesismekte ancak bu
tamimda deniz aract ifadesi yerine yolcu gemisi ifadesi tercih edilmektedir?’.
Ogretideki farkli bir tamim uyarinca ise yat; kisisel kullamm amaciyla insa
edilen, eglence ve gezinti amaciyla faydalamlan, yolcu ve yiik gemilerine gére
kiiciik, deniz aracidir®®,

2 Samim Unan ve Melisa Konfidan, ‘Yat Sigortas: Sozlesmelerine ve Enstitii Yat Klozlarinin

Bazi Maddelerine Iliskin Degerlendirmeler’, Sezer Ilgin, Ceyda Siiral Efeginar ve Basak
Basoglu (editorler), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim
Onerileri (Vedat Kitapeilik 2023) 11, 12.

24 Unan ve Konfidan, 12-13.

% Rojin Ozcan, ‘Yat Satis Sézlesmesi’ (Yiiksek Lisans Tezi, istanbul Universitesi Sosyal

Bilimler Enstitiisii Ozel Hukuk Anabilim Dal1 2023) 7.

% Mehmet Yazici, ‘Yat Sigortalarr® (Nisan 2001) (40) Reasiirdr 4, 4; Erhan Gezginci, ‘Yat
Limanlar1 ve Yat Limani Isleticisi Hukuki Sorumluluk Sigortasi’ (Yiiksek Lisans Tezi,
Istanbul Universitesi Deniz Bilimleri ve Isletmeciligi Enstitiisii Deniz Isletmeciligi Anabilim
Dal1 2012) 13.

21 Kara, Yat, 57.
28 Baris Erkan Celebi, Yat Insa Sozlesmesinde Ayip (Adalet Yaymevi 2021) 32.
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Gortildiigii lizere ulusal mevzuatta ve literatiirde yat kavramina iligkin benzer
ancak farkli tanimlar bulunmaktadir. Bu ¢alismada yapilan degerlendirmelere,
DTY m. 23/1’de yapilan yat tanimi esas alinmaktadir. Zira mevzuatta ve
literatlirde yapilan tanimlar icerisinde en giincel ve genis kapsamli olan tanim,
DTY m. 23/1°de yer alan tanimdir.

2. Ticari Yat ve Ozel Yat Ayrimi

TurzTesvK, DTY, TUGSK, TUGSY ve GTY hiikiimlerinden goriildiigii iizere
yatlar, ticari yat ve dzel yat seklinde tasnif edilmektedir®®. Sz konusu tasnif bu
calisma icin son derece onemlidir. Zira, deniz araclar1 zorunlu mali sorumluluk
sigortasina tabi olan yatlara uygulanacak olan hiikiimlerin tespit edilmesinde,
ticari yat ve 6zel yat ayrimi oldukga 6nem arz etmektedir®.

TUGSK m. 2/1-b, TUGSY m. 4/1-b, GTY m. 4/1-z-nn ve GTY m. 32/1-b
hiikiimleri, ticari yat kavraminin sinirlarina iligskin diizenlemeler igermektedir;
ancak, mevzuatta dogrudan 6zel yat kavramim diizenleyen herhangi bir hiikiim
tespit edilememistir. Buna karsihik, OTDOTKKYHY m. 4/1-d’de yer alan 6zel
tekne tanimi, 6zel yat kavraminin sinirlarinin ifade edilmesinde dikkate alinabilir
niteliktedir. Zira, gévde boyu (LH) 24 metreden biiyiikk olmayan 6zel yatlar,
OTDOTKKYHY m. 5/2’den anlagildigi  iizere ~OTDOTKKYHY
kapsamindadir®*. OTDOTKKYHY m. 4/1-d uyarinca 6zel tekne,

“ticari ama¢ olmaksizin miinhasiran gezi, eglence, spor ve amator
balik¢ilik gibi faaliyetlerde kullanilan, ulusal standarda gore 6l¢iildiigiinde
govde boyu (LH) 2,5 metre (dahil) ile 24 metre (dahil) arasinda olan ve
baglama kiitiigline veya gemi siciline kaydedilerek baglama kiitiigii
ruhsatnamesi veya gemi sicil tasdiknamesi diizenlenmis olan tekneleri”

29 QOgretide ticari yat ve ¢zel tekne seklinde bir tasnif de yapildigi goriilmektedir. Bkz: Ceyda
Siiral Efecinar, “Marinalar Tarafindan Belirlenen Baglama Ucretlerine Iliskin Sorunlarm
Degerlendirilmesi”, Sezer Ilgin, Ceyda Siiral Efecinar ve Basak Basoglu (editorler), Yat ve
Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri (Vedat Kitapgilik
2023) 143, 148-150.

%0 Ayrica bkz: 2. Uygulanacak Hiikiimlerin Degerlendirilmesi.

81 24 metreden biiyiik deniz araglari ekonomik menfaat saglama amacina 6zgiilenmemisse bile

bu araglar OTDOTKKYHY kapsaminda 6zel tekne olarak kabul edilmemektedir. Bkz:
Topsoy, 79-80.
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ifade etmektedir®. Ayrica OTDOTKKYHY m. 17°de 6zel teknelerin higbir
bigimde ticari amagla kullanilamayacag1 diizenlenmektedir®,

Gerek ticari yat ve 6zel yat kavramlarinin lafzindan gerekse de mevzuattaki
diizenlemelerden goriildigii iizere, ticari yat ve 0Ozel yat ayrimimin odak
noktasini, yatmn ticari amacgla kullamlmasi olusturmaktadir. Ogretide
OTDOTKKYHY’de yer alan ticari ama¢ ifadesiyle neyin kastedildigi
degerlendirilmis ve bu ifadenin TTK’da yalnizca TTK m. 56/4’te bulundugu;
ancak, TTK’da bu ifadeye benzer sekilde birbirine yakin fakat 6zdes olmayan
kar ve kazan¢ saglama amaci, gelir saglama hedefi ve ekonomik menfaat
saglama amact ifadelerinin kullanildig1 tespit edilmistir®*. Yatlarm TTK m.
931/1 uyarinca gemi niteligini haiz oldugu g6z 6niine alindiginda, TTK m.
931/2’de yer alan ekonomik menfaat saglama amact ifadesinin ve ticaret gemisi
taniminin, ticari yat ve 6zel yat ayriminda da dikkate alinmas1 gerekmektedir. Bu
nedenle, OTDOTKKYHY de yer alan ticari amag ifadesi ekonomik menfaat
saglama amact, GTY m. 4/1-z-nn’de yer alan ticari olarak ifadesi ekonomik
menfaat saglama amacina uygun olarak seklinde okunmalidir. Nitekim bu
yonde bir okuma TTK m. 931/2’yle de uyumludur.

Sonug olarak, ekonomik menfaat saglama amacina 6zgiilenen veya fiilen bdyle
bir amag i¢in kullanilan ve ilgili mevzuatta 6ngoriilen diger sartlar1®® da saglayan
her yat, “ticari yat” sayilmalidir. Ekonomik menfaat saglama amacina tahsis
edilmeyen veya fiilen béyle bir amag i¢in kullanilmayan, yalnizca gezinti, spor,
egitim, dgretim ve bilim amaglarina tahsis edilen ve ilgili mevzuatta 6ngoriilen
diger sartlar®® da saglayan yatlar ise “dzel yat” olarak kabul edilmelidir.
Dolayisiyla, deniz turizminde kullanilan ticari yatlar, TTK’nmin uygulanmasi
bakimindan ticaret gemisi olarak nitelendirilmelidir®’.

382 Tanima yonelik degerlendirmeler ve elestiriler igin bkz: Topsoy, 77-83.

33 Ticari amagla kullanim yasagina yonelik degerlendirmeler ve elestiriler igin bkz: Topsoy, 84-
93; Akipek Ocal, 360-361. Ticari amagla kullanim yasagmim hukuki sonuglar1 hakkinda bkz:
Topsoy, 93-95.

3 Topsoy, 84-87.

% Ornegin, TUGSK m. 2/1-b ve TUGSY m. 4/1-b hiikiimleri uyarinca turizm sirketi
envanterlerinde kayitli olma veya tonilato belgelerinde “ticari yat” olarak belirtilme gibi
sartlar.

% Ornegin, OTDOTKKYHY m. 4/1-d ve OTDOTKKYHY m. 5/2 hiikiimleri uyarinca 24
metreden biiylik olmama sart.

87 Atamer, Deniz Ticareti, 685; Nuh Celal Giinay, ‘Miirettebatli Yat Kiralama S6zlesmesinin
TTK Agcisindan Degerlendirilmesi’, Sezer Ilgin, Ceyda Siiral Efecinar ve Basak Basoglu
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Bu noktada su soruya cevap verilmelidir: Genel olarak suda ekonomik menfaat
saglama amacina Ozgililenmemis bir yatin, arizi olarak kazang getirici bir
faaliyette kullanilmasi durumunda ticari yat olarak nitelendirilmesi miimkiin
miidiir? Ticaret gemisini tanimlayan TTK m. 931/2’ye yonelik Ogretideki
goriigler, s6z konusu yatin ticari yat olarak nitelendirilebilmesine yonelik bu
soruya 151k tutar niteliktedir. Ogretideki bir goriise gore, ticaret gemisi olmayan
bir geminin kazang getirici bir faaliyette tamamen arizl olarak veya tesadiifen
kullanilmasi, o geminin kendiliginden ve s6z konusu faaliyetin gergeklestirildigi
siire i¢in ticaret gemisi olarak nitelendirilmesini gerektirmez®®. Ogretideki bizim
de katildigimiz baska bir goriis ise, TTK m. 931/2°de yer alan “fiilen boyle bir
amac icin kullanilan™ ifadesinden hareket ederek, suda ekonomik menfaat
saglama amacina tahsis edilmeyen bir geminin arizi olarak kazang getirici bir
faaliyette kullanilmasi durumunda, bu geminin séz konusu sefer yoniinden
ticaret gemisi olarak kabul edilmesi gerektigini belirtmektedir®®. Bu nedenle,
suda ekonomik menfaat saglama amacina 6zgiillenmemis bir yatin arizi olarak
kazang getirici bir faaliyette kullanilmasi ihtimalinde*’, kanaatimizce s6z konusu
yatin ticari yat olarak nitelendirilmesi gerekmektedir.

II. DENiZ YOLUYLA YOLCU TASIMA SOZLESMESINE iLISKIN
TTK HUKUMLERININ KAPSAMI VE TTK M. 1259 TAHTINDA
SiIGORTA ZORUNLULUGU

1. Besinci Boliim Hiikiimlerinin Kapsami

TTK m. 1247/1°de yer alan tanima gore deniz yoluyla yolcu tagima sozlesmesi,
“yolcunun veya yolcu ve bagajimin deniz yolu ile tasinmasi icin, tasiyan

(editérler), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim Onerileri
(Vedat Kitapgilik 2023) 373, 378-379.

38 Biilent Sozer, Deniz Ticareti Hukuku — I (Vedat Kitapgilik 2019) 36.

39 Tahir Caga, Deniz Ticareti Hukuku I (Filiz Kitabevi 1995) 39; Tahir Caga ve Rayegan Kender,
Deniz Ticareti Hukuku-l (On Iki Levha Yaymcilik 2009) 51-52; Rayegin Kender ve Ergon
Cetingil, Deniz Ticareti Hukuku (On iki Levha Yaymcilik 2010) 37; Inci Deniz Kaner, Deniz
Ticareti Hukuku I-11 (Filiz Kitabevi 2019) 20; Emine Yazicioglu, Kender-Cetingil Deniz
Ticareti Hukuku Gozden Gegirilmis Onaltinct Baski (Filiz Kitabevi 2020) 52 (Kender-
Cetingil); Hac1 Kara, Deniz Ticareti Hukuku (On iki Levha Yaymcilik 2020) 52; ismail Demir,
Deniz Ticareti Hukuku (Yetkin Yayinlar1 2021) 64-65 (Deniz Ticareti).

Ogretide, suda ekonomik menfaat saglama amacina 6zgiilenmemis ve on sekiz on sekiz gros
tonilatodan biiyiik bir yatin arizi olarak kazang getirici bir faaliyette kullanilmasi halinde, sirf
o sefere ¢ikabilmesi i¢in Milli Gemi Sicili’'ne kaydmin zorunlu olup olmadigmnin TTK
bakimindan tereddiitlii bulundugu belirtilmektedir. Bkz: Atamer, Deniz Ticareti, 680-681.

40
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tarafindan veya onun adina ve hesabina* yapilan sézlesmedir” *2. TTK m.
1247/2’ye gore, devlet veya diger kamu tiizel kisilerince gergeklestirilen “ticari
yolcu tasima sézlesmelerine de” Besinci Bolim* hiikiimleri tatbik edilir®;
ancak, TTK m. 1247/3 uyarinca hava yastikli araclarla gerceklestirilen yolcu
tagimalar1 Besinci Boliim hiikiimlerine tabi degildir®.

Deniz yoluyla yolcu tagima s6zlesmesinden bahsedebilmek i¢in tagimanin ticret
karsiliginda yapilmasinin zorunlu olup olmadigi, TTK m. 1247’nin lafzindan
anlasilamamaktadir. TTK m. 1247°nin gerekgesinde, TTK m. 1247’nin
mehazinin AS m. 1/2, AS m. 1/3 ve AS m. 21 hiikiimleri oldugu belirtildikten
sonra, baglangi¢ta TTK m. 1247/1°deki tanima iicret unsurunun da eklenmesinin
diisiiniildiigii ancak mehazla uyumun saglanabilmesi amaciyla bu diisiinceden
vazgecildigi ifade edilmektedir. Buna karsilik, yolcu tagima sézlesmesine iliskin
hiikiimlerin devlet ve diger kamu tiizel kisilerince gergeklestirilen yolcu
tagimalarindan yalnizca ticari olanlara tatbik edilebileceginin TTK m. 1247/2’de
acikea belirtilmesinden, ticret unsurunun ¢ikmakta olduguna TTK m. 1247’°nin
gerekegesinde dikkat ¢ekilmektedir. Ayrica, tasiyanin ticret hakkini agik sekilde
diizenleyen TTK m. 1250/3, TTK m. 1252/3, TTK m. 1253 ve TTK m. 1258/1-
a hiikiimleri ile ticret alacagimi giivenceye almak icin diizenlenen ve hapis

4 Ogretide, TTK m. 1247/1°de yer alan “tasiyan hesabina” ifadesinin hukuken yerinde olmadig:

belirtilmektedir. Bkz: Ergon Cetingil, Rayegin Kender, Samim Unan ve Emine Yazicioglu,
‘TTK Tasarist’nin “Deniz Ticareti” Baglikli 5. Kitabinda Yer Alan Hiikiimler Hakkinda’,
Deniz Hukuku Dergisi Ozel Sayi-Tiirk Ticaret Kanunu Tasaris: Hakkinda Degerlendirmeler
(Yaylactk Matbaasi, Ocak 2006) 1, 208. Zira, tastyan sifati sozlesmeseldir ve yalnizca
baglayici bir sdzlesme varsa, bununla baglantili olan kisi tagtyan sifatin1 haiz olur. Bir kimse
her durumda “hesabina” yapilan sdzlesmeye taraf ve bununla bagli degildir. Hesabina
sozlesme yapilan kisi ise, s6zlesmeyi yapan kisiye temsil yetkisi vermemisse, o s6zlesmeden
dogan borglarla ilzam edilemez ve tastyan sifatin1 da haiz olmaz. Bkz: Cetingil, Kender, Unan
ve Yazicioglu, 209.

42 AS m. 1/2, TTK m. 1247 nin gerekgesinden anlagildig1 iizere, TTK m. 1247/1°nin mehazini
teskil etmektedir.

4 Bu ¢alismada “Besinci Béliim” ifadesiyle kastedilen, TTK nin “Deniz Ticareti” kitab1 baslikli
besinci kitabinin “Deniz Ticareti Sozlesmeleri” baslhikli dordiincii kisminm “Deniz Yoluyla
Yolcu Tasuma Sozlesmesi” baglikli besinci boliimiidiir.

4 AS m. 21, TTK m. 1247 nin gerekgesinden anlagildig1 iizere, TTK m. 1247/2’nin mehazini

teskil etmektedir. AS m. 21°in kaleme alinisina yonelik elestiriler i¢in bkz: Ismail Demir, 2002
Atina Sozlesmesi Cergevesinde Deniz Yoluyla Yolcu Tasima (Yetkin Yayinlar1 2020) 141-143
(Yolcu Tasima).

4% TTK m. 1247 nin gerekgesinde, ayn1 zamanda karada da yolculuk gergeklestirilmesine olanak

saglayan hava yastikli araglar icin AS m. 1/3’te istisna getirildigi belirtilmekte ve TTK m.
1247/3’te bu yonde bir istisnaya yer verilerek AS’yle uyum saglandig: ifade edilmektedir.
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hakkini konu alan TTK m. 1254’ten de benzer sonuca varilmasinin miimkiin
oldugu, TTK m. 1247 nin gerekg¢esinde belirtilmektedir.

TTK m. 1247°nin lafzindan ve gerekgesinden, licretin deniz yoluyla yolcu
tagimalarinda zorunlu unsur olup olmadigma dair kesin bir ¢ikarim yapmak
miimkiin goriinmemektedir®®. Her ne kadar TTK m. 1247/2’de yer alan “ticari
yolcu tasima sozlesmelerine de” ifadesinden ve TTK m. 1247’nin gerek¢esinin
iiciincil ve dordiincii cimlelerinden {icretin zorunlu bir unsur oldugu sonucuna
ulagilmast miimkiin goziikse de TTK m. 1247°de yer alan tanimda fcret
unsuruna agikca yer verilmemesinden ve TTK m. 1247 nin gerekgesinin ilk iki
ciimlesinden aksi yonde bir sonuca ulagilmasi da miimkiindiir. Ozellikle TTK m.
1247°nin gerek¢esinden ve TTK m. 1247/2’nin lafzindan kaynaklanan bu
miiphem durum?’, Ogretide farkli goriisler olusmasma sebep olmustur®,

46 Kanun hiikiimleri yorumlanirken, TMK m. 1/1 uyarinca, éncelikle hitkmiin lafz1 incelenmeli
ve kanunun 6zii arastirilmalidir. Ardindan, hiikmiin lafzinin yorumu neticesinde ulasilan
sonuglar arasinda kanunun 6ziine en uygun olani esas alinmalidir. Bkz: M. Kemal Oguzman
ve Nami Barlas, Medeni Hukuk (B. 28, On iki Levha Yaymcilik 2022) 66-67 (2022). Bu
nedenle, TTK m. 1247’nin O6ziiniin tespitinde, TTK sistematigindeki konumu, hiikmiin
TTK’nin diger hiikiimleriyle olan iliskisi, amac1 ve hazirlik ¢caligmalar1 gibi hususlara dikkat
edilmelidir. Bkz: Oguzman ve Barlas, 2022, 68-73; Mustafa Dural ve Suat Sari, Tiirk Ozel
Hukuku-Cilt I-Temel Kavramlar ve Medeni Kanunun Baglangi¢ Hiikiimleri (8. Baskidan Tipki
9. Baski, Filiz Kitabevi 2014) 128-129. Ote yandan gerekgenin incelenmesi ve mehazin
degerlendirilmesi de TTK m. 1247’nin 6ziiniin tespit edilmesinde 6nem arz etmektedir. Bkz:
Yargitay IBGK, 18.11.1945, E. 1945/13, K.1945/15 (Kazanci igtihat Bankasi, Erisim Tarihi
(s.e.t.) 20.12.2024); Atamer, Deniz Ticareti, 553-562; Oguzman ve Barlas, 2022, 73; Dural ve
Sar1, 129. Bu gerekgelerle TTK m. 1247 hiikmii degerlendirilirken AS diizenlemeleri de
dikkate alinmustir.

47 Ogretide TTK m. 1247’nin gerekgesinin isabetsiz oldugu belirtilmekte ve TTK’nin hazirlik

calismalarma hakim olan ilkelere aykiri oldugu belirtilmektedir. Bkz: Kerim Atamer, ‘2002
Atina Sozlesmesi’nde ve Tiirk Ticaret Kanunu Tasarisi’nda Deniz Yolu ile Yolcu Tagima
Sozlesmesi’, (Haziran 2008) 24 (3) Banka ve Ticaret Hukuku Dergisi (BATIDER) 103, 150
(Yolcu Tasima); Melda Tagkin, Deniz Yolu ile Yolcu Tasima Sozlesmesinde Tasiyanin Gemi
Kazasindan Sorumlulugu (On iki Levha Yaymecilik 2016) 50; Demir, Yolcu Tasima, 144.

TTK m. 1247/2’nin mehazt AS m. 21 oldugu i¢in, bu bolimde goriisler tasnif edilirken
yazarlarin AS uyarinca iicret unsuruna yaklagimi da dikkate almmaktadir. Ucretin zorunlu
unsur olmadig1 yoniindeki goriisler icin bkz: Atamer, ‘Yolcu Tasima’, 149; Salih Onder, ‘1974
Tarihli Atina Konvansiyonu Baglaminda Denizde Yolcu Tasima Sézlesmesi’, Prof. Dr. Firat
Oztan’a Armagan C.I1 (Turhan Yaymevi 2010) 1537, 1547-1549; Taskm, 36 ve 50; Giines
Karol Isiklar, 2002 Atina Sézlesmesi Cercevesinde Deniz Yolu Ile Yolcu Tasimalarinda
Zorunlu Sorumluluk Sigortast (On 1ki Levha Yayncilik 2018) 109 (Sigorta); Yazicioglu,
Kender-Cetingil, 433; Demir, Yolcu Tasima, 124-127 ve 136-145. AS uyarinca iicretin zorunlu
unsur olmadigina ancak TTK m. 1247/2 kapsaminda devlet veya diger kamu tiizel kisilerince
gergeklestirilen ticari yolcu tagima sézlesmelerinde iicretin zorunlu unsur olarak arandigina
yonelik goriisler icin bkz: {lknur Ulug Cicim, ‘Yeni Tiirk Ticaret Kanunu’na Gére Deniz Yolu
ile Yolcu Tagima Sozlesmesi’ (2012) 18(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk
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Kanaatimizce, iicret, deniz yoluyla yolcu tasima sdzlesmesinin varligi igin
zorunlu bir unsur olarak kabul edilmemelidir®. Zira gerek TTK nin gerekse de
mehaz AS’nin hazirlik caligmalarinda iicret unsurunun deniz yoluyla yolcu
tagima sdzlesmesinin tanimina alinmasina yonelik degerlendirmeler yapilmasina
ragmen hem TTK m. 1247/1’deki hem de AS m. 1/2°deki tanimda ticret
unsuruna yer verilmemesi, bu yonde bir sonucun en énemli gerekgesidir®. Ote
yandan, tagityanin iicret hakkina iliskin TTK m. 1250/3, TTK m. 1252/3, TTK m.
1253 ve TTK m. 1258/1-a hiikiimlerinin; taraflarin s6zlesmede ticrete karar
vermis olmasi ihtimalini diizenledigi kabul edilmelidir. Nitekim tasiyan, fiill
tasiyan ve yolcu kavramlarimi diizenleyen TTK m. 1248 ilda TTK m. 1249
hiikiimleri ile yolcunun yiikiimliiliiklerine iliskin TTK m. 1251 ild TTK m. 1253
hiikiimlerinde ticretten bahsedilmemesi ve TTK’ nin tasima sézlesmelerine dair
bazi diger hiikiimlerinde® agik¢a tagimanin iicret karsihiginda yapilacagina yer
verilmesine ragmen Besinci Boliim hiikiimleri arasinda bu yonde agik bir
diizenleme bulunmamasi, bu ¢ikarimi destekler niteliktedir. Ek olarak, TTK m.
1247/2’de yer alan “deviet ve diger kamu tiizel kisileri tarafindan yapilan ticari
yolcu tasima sézlesmelerine de bu Boliim hiikiimleri uygulanir” ifadesinin,
miinhasiran kamu hizmetinin goriilmesi i¢in gergeklestirilen yolcu tagimalarinin
Besinci Boliim kapsami disinda birakilmasi amaciyla diizenlendigini kabul
etmek gerekmektedir®2,

TTK m. 1247’nin lafzindan ve gerek¢esinden anlagilamayan ve bu ¢aligma i¢in
olduk¢a O6nem arz eden bir baska husus, Besinci Boliim hiikiimlerini
uygulayabilmek icin, dstlenilen tagima faaliyetinin ticaret gemisiyle

Arastirmalar1 Dergisi (MUHHAD) 525, 528; ilknur Ulug Cicim ve Yunus Alhan, ‘Deniz
Yoluyla Yolcu Tagima Sézlesmesi Zorunlu Mali Sorumluluk Sigortasi” (Subat 2017) (15)170
Legal Hukuk Dergisi (LHD) 523, 528-529. AS m. 21’den ¢ikan sonug itibariyle {icretin AS
hiikiimlerinin uygulanmas1 yoniinden zorunlu unsur sayildig1 yoniindeki goriis icin bkz: Mertol
Can, Tiirk Hukukunda ve Milletlerarast Hukukta Deniz Yolu ile Yolcu Tasima Sozlesmesi (Imaj
Yayincilik 2001) 20.

49 Atamer, ‘Yolcu Tasima’, 149; Onder, 1547-1549; Taskin, 36 ve 50; Ulug Cicim ve Alhan,
528-529; Isiklar, Sigorta, 109; Yazicioglu, Kender-Cetingil, 433; Demir, Yolcu Tasima, 124-
127 ve 136-145.

50 Ucretin zorunlu unsur sayilmasi halinde, drnegin bayramlarda yapilan, {icretsiz tagrmalar
hakkinda yolcu tagima hiikiimlerinin yerine baska hiikiimlerin uygulanacagi ve bu durumun
yolcularin korunmasi icin getirilen yeni diizenlemeleri devre dist birakacagi gerekgesiyle,

ticretin zorunlu bir unsur olarak sayilmadigi ifade edilmektedir. Bkz: Atamer, “Yolcu Tagima’,
148.

TTK m. 850 ve TTK m. 1138 hiikiimlerinde, tagimanin {icret karsilig1 yapilacagi agikca ifade
edilmektedir.

52 Demir, Yolcu Tasima, 126 ve 141-143.

51
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gerceklestirilmesinin veya baska bir ifadeyle ticari tasima niteliginde olmasinin
gerekip gerekmedigidir. Bu konuda ogretide farkli goriisler bulunmaktadir®®,
Ogretideki goriis farkliliklarinin odak noktasini, ticaret gemisi niteligini haiz
olmayan gemilere uygulanacak hiikiimleri diizenleyen TTK m. 935/2°de, deniz
yoluyla yolcu tasima sozlesmelerine iligkin Besinci Boliim hiikiimlerinin
sayllmamasi olusturmaktadir. Ayrica, yazarlarin iicret unsurunun zorunlu olup
olmamasina iliskin degerlendirmeleri ve TTK m. 1247/2’ye dair yorumlari,
goriis farkliliklarinin diger sebeplerini teskil etmektedir.

Ogretideki bir goriise gore, Besinci Boliim hiikiimlerinin uygulanabilmesi icin,
deniz yoluyla gerceklestirilen yolcu tagimasinin mutlaka bir ticaret gemisiyle
gerceklestirilmesi gerekmektedir™. Baska bir ifadeyle, ticari tasima niteliginde
olmayan tagimalar, Besinci Boliim kapsaminda degerlendirilmemelidir®™. Bu
goriise gore; Besinci Boliim hiikiimlerinin uygulama alaninin tespiti i¢in, bir
geminin ticaret gemisi niteligini haiz olup olmamasinin etkisi ile deniz yoluyla
yolcu tagimalarinda ticretin zorunlu unsur olup olmamasi meselesi birbirinden
ayr1 degerlendirilmelidir®®. Bu dogrultuda, Besinci Boliim hiikiimleri ticaret
gemisiyle gergeklestirilen yolcu tagimalarina, s6z konusu tagimanin {icretli veya
licretsiz olmasma bakilmaksizin uygulanmalidir®’; ancak, ticaret gemisi
niteligini haiz olmayan bir gemiyle licretsiz sekilde gergeklestirilen tagimalar
Besinci Boliim hiikiimlerinin kapsami disinda kabul edilmelidir®. Bu goriisiin
en temel dayanagi, TTK m. 935/2°de Besinci Bolim hiikiimlerine yer
verilmemesi ve Besinci Boliim hiikiimlerinin TTK m. 935/1’in “aksini 6ngoren
kanun hiikiimleri” niteliginde olmamasidir®. Zira bu gériise gore, deniz yoluyla
yolcu tagima sézlesmesini tanimlayan TTK m. 1247/1°de iicret unsuruna yer
verilmemesi veya TTK m. 1247/2’de yer alan “ficari tasima” ifadesi, ticari

53 Atamer, ‘Yolcu Tagmma’, 150; Taskin, 50-51; Isiklar, Sigorta, 114-116; Demir, Yolcu Tasima,
124-127.

5 Taskim, 50-51; Demir, Yolcu Tasima, 124-127. Ayrica bkz: Demir, Yolcu Tasima, 131-132;
Demir, Deniz Ticareti, 369.

% Taskin, 51; Demir, Yolcu Tasima, 126.

% Demir, Yolcu Tasima, 125-126.

57 Taskin, 51; Demir, Yolcu Tasima, 124. Ogretide bir ticaret gemisinin isletilmesinde cesitli

sebeplerle yolcudan ticret talep edilmeyecegine dikkat ¢ekilmekte ve suda ekonomik menfaat
saglama amacina tahsis edilen bir geminin, sirf gegici bir siireyle {icretsiz yolcu tasimasi
sebebiyle ticaret gemisi sifatin1 kaybetmeyecegini isabetle belirtilmektedir. Bkz: Tagkin, 51;
Isiklar, Sigorta, 115; Demir, Yolcu Tasima, 126.

%8 Tagkin, 51; Demir, Yolcu Tasima, 124.

% Taskm, 50-51; Demir, Yolcu Tasima, 125.
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olmayan gemilerin TTK’nin deniz ticaretine dair hiikiimlerine tdbi olduguna
yonelik bir ¢gikarim yapilmast igin yeterli agiklikta degildir®.

Ogretideki baska bir goriise gore ise®, Besinci Boliim hiikiimleri, ticari tagima
niteliginde olmayan veya bagka bir ifadeyle ticaret gemisi olmayan bir gemiyle
gerceklestirilen yolcu tasimalarina da uygulanmalidir. Zira, TTK m. 1247°de
ticret unsurunun zorunlu olduguna yer verilmemis olmasi, TTK m. 935/1’in
“aksini 6ngoren kanun hiikiimleri”’nden biri niteligindedir; dolayisiyla, TTK nin
deniz yoluyla yolcu tagimalari hakkindaki hiikiimleri, iicretsiz gerceklestirilen
tagimalar i¢in de aynen uygulanmalidir®. Bu goriis uyarinca, devlet veya diger
kamu tiizel kisilerince ekonomik menfaat saglamak amaciyla herhangi bir
geminin kullanilmasi halinde, s6z konusu gemi TTK m. 931/2 uyarinca ticaret
gemisi sayilacak ve TTK m. 935/1 uyarinca TTK’nin deniz ticaretiyle ilgili
hiikiimlerine tabi olacaktir®. Dolayisiyla, yolcu tasima sozlesmelerinin sadece
ticari tagimalar1 kapsadiginin savunulmasi halinde, TTK m. 1247/2’nin TTK’da
bulunmasimn bir anlani kalmayacaktir®. Bu goriise gore, TTK m. 1247/2
hiikmiiniin TTK’da mevcut olmasi, Besinci Boliim hiikiimlerinin tiim tasimalara
uygulanacagina dair kuralin istisnas1 olarak, Devlet veya diger kamu tiizel
kisilerince gerceklestirilen ticari olmayan tasimalar hakkinda, kanun koyucunun
TTK m. 1247/2’yi kabul ettigi seklinde agiklanabilir®®.

Her ne kadar TTK m. 935 ve yukarida aktarilan ilk goriis uyarinca tagimada
kullanilan geminin ticaret gemisi olmasi gerektigi sonucuna ulagilmasi miimkiin
goziikse de TTK m. 1247/2°nin TTK’da yer almasindan hareketle ve yukarida
aktarilan ikinci goriis uyarinca aksi yonde bir sonuca ulagilmasi da miimkiindiir.
Dolayisiyla kanunun Oziiniin tespit edilmesinde, gerekcenin incelenmesi ve
mehaz hiikiimlerin arastirilmas: gerekmektedir®®. TTK m. 935’in gerek¢esinde
bu iki goriisten birinin tercih edilmesine olanak saglayan bir ifade bulunmadig:
ve TTK m. 1247 nin gerek¢esindeki miiphem ifadelerden bir sonug elde edilmesi
imkani bulunmadigi i¢in, mehaz hilkmiin yorumundan ¢ikan sonug itibariyle bir

8 Demir, Yolcu Tasima, 125-126.

61 Atamer, ‘Yolcu Tasima’, 150.

62 Atamer, ‘Yolcu Tasima’, 150.

6 Atamer, ‘Yolcu Tasima’, 136; Isiklar, Sigorta, 114,

64 Nitekim TTK m. 935/2-b’de yolcu tagima sdzlesmesi hiikiimleri sayilmadig1 igin, Devlet veya

diger bir kamu tiizel kisisine ait olup da ticaret gemisi sayilmayan gemiler, TTK m. 1247/2
mevcut olmasaydi bile TTK’nin deniz ticareti hiikiimleri kapsaminda olmayacakti. Bkz:
Atamer, ‘Yolcu Tasima’, 136; Isiklar, Sigorta, 114-115.

65 Atamer, ‘Yolcu Tagima’, 136; Isiklar, Sigorta, 115.

6 Atamer, Deniz Ticareti, 553-562; Oguzman ve Barlas, 2022, 73; Dural ve Sar1, 129.
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karara varilmalidir. Nitekim Yargitay IBGK’larinda da belirtilen bu ilke
uyarinca®’, yabanci bir kaynaktan terciime edilerek alinan hiikiimlerin
yorumlanmasinda, mehaz hiikiim esas alinmalidir®, Mehaz AS hiikiimleri
incelendiginde; AS m. 1/3’te geminin oldukea genis bir sekilde tanimlandigi, AS
m. 1/2 uyarinca yolcu tasima sozlesmesinin taniminda iicret unsuruna yer
verilmedigi ve AS m. 21°de kamu makamlarinca gergeklestirilen ticari olmayan
tagimalarin kapsam dis1 tutuldugu goriilmektedir; ancak, tasimay1 gergeklestiren
geminin ticaret gemisi olmasina veya kamu makamlarinca icra edilen tagimalara
yonelik istisna hiikmii disinda yer alan tasimalarin ticari tagima olmasi
gerektigine yonelik bir diizenleme tespit edilememektedir. Ayrica, Tiirkiye nin
AS’ye taraf oldugu ve AS’nin yakin bir tarihte Tiirkiye hakkinda yiiriirliik
kazandig1 da dikkate alindiginda®, TTK ile mehazin uyumlu yorumlanmasinda
fayda bulundugu diisiiniilmektedir.

Sonug¢ olarak, kanaatimizce, TTK m. 1247/2 uyarinca diizenlenen istisna
haricinde, deniz yoluyla yolcu tasima sézlesmesi kapsamindaki tiim tagimalar
ticari  olup olmadigna veya ticaret gemisiyle  gerceklestirilip
gerceklestirilmedigine bakilmaksizin, Besinci Boliim kapsaminda kabul
edilmelidir. Zira, AS m. 21 uyarinca diizenlenen istisna haricinde, deniz yoluyla
yolcu tagima s6zlesmesi kapsamindaki tiim tagimalar ticari olup olmadigina veya
ticaret gemisiyle gergeklestirilip gergeklestirilmedigine bakilmaksizin mehaz
AS’nin kapsamindadir”. Buna karsilik, TTK ’nin lafzinin ve gerekgesinin, ticari
olmayan yolcu tagimalarinin Besinci Boliim hiikiimlerine tabi olmas1 yoniinden
yeterli agiklikta olmadigina iligkin goriisiin isabetli olduguna dikkat edilmelidir.
Nitekim 13.08.2014 tarihli Deniz Araglart Zorunlu Mali Sorumluluk Sigortasi
Genel Sartlar1 (DAZMSSGS)™ A.1 uyarinca sigortanin konusunu olusturan

6 Yargitay IBGK, 18.11.1945, E. 1945/13, K.1945/15 (Kazanci Ictihat Bankasi, s.e.t.
22.12.2024); Yargitay IBGK, 20.9.1950, E. 1950/4, K. 1950/10 (Kazanci I¢tihat Bankasi, s.e.t.
22.12.2024); Yargitay IBGK, 16.3.1955, E. 1954/26, K. 1955/4 (Kazanci Igtihat Bankast, s.e.t.
22.12.2024).Daha fazla karar i¢in bkz: Atamer, Deniz Ticareti, 558-559.

Bu nedenle, mehaz hiikkmiin terciimesinde yapilan hatalar mehaza uygun olarak diizeltilmeli
ve genel olarak hilkmiin yorumunda dogrudan mehaza dair yasama gerekgesi, igtihatlar ve
ogreti dikkate alinmalidir. Bkz: Atamer, Deniz Ticareti, 559. Bu yorum ilkesi, Yargitay
Kanunu (KN: 2797, KT: 04.02.1983, RG 08.02.1983/17953) m. 45/5 uyarinca baglayicidir.
Siire¢ hakkinda bkz: Giines Karol Isiklar, ‘Tirkiye’nin 2002 Atina Sozlesmesi’ne Taraf
Olmast’,<turkiyenin-2002-atina-sozlesmesine-taraf-olmasi_pVEV4mT.pdf> s.e.t.
07.12.2024.

0 Atamer, ‘Yolcu Tasima’, 149-150; Taskin, 35-36; Demir, Yolcu Tasima, 139.
7

68

69

DAZMSSGS’nin yiiriirliige girmesi siireci hakkinda bkz: Melisa Konfidan, Deniz Araglar:
Sorumluluk Sigortasi Sozlesmesi (On Iki Levha Yaymcilik 2023) 79-80. Ayrica bkz: 1.
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deniz araglarmin “ticari amac¢li yolcu tasiyan deniz aract” seklinde ifade
edilmesinin sebebinin, TTK nin hiikiimlerinin belirsizligi dolayisiyla Besinci
Boliim hiikiimlerinin ticari olmayan tasimalara uygulanamayacagina yonelik
yanilgt oldugunu tahmin etmekteyiz. Bu nedenle, ticari olmayan yolcu
tasimalarina Besinci Boliim hiikiimlerinin uygulanmasinda olusabilecek
tereddiitleri giderebilmek amaciyla, TTK’da bu yonde ag¢ik bir diizenleme
yapilmalidir’,

2. Sigorta Zorunlulugu

TTK m. 1259/1’1n ilk climlesi uyarinca

“Onikiden fazla yolcu tagimak icin ruhsat alms bir gemi ile yolcu
tagindig1 takdirde, tastmanin tamamini veya bir kismini iistlenen veya
gerceklestiren biitiin  tasiyanlar, yolcularin o6liimiinden veya
yaralanmalarindan dogabilecek sorumluluklarina Kkarsi sigorta
yaptirmakla yiikiimliidiirler.”

TTK m. 1259/17in ikinci ciimlesinde, zorunlu sigorta bedelinin sinirinin her kaza
icin yolcu basina™, uluslararas: sefer yapabilmek icin ruhsat almis bir gemiyle
yolcu tasindigi takdirde 250.000 OCH’den, uluslararas: sefer i¢in gerekli ruhsat:
olmayan bir gemiyle yolcu tasgindigi takdirde ise 100.000 OCH’den az

Mevzuatin ~ Gelisimi, 16 vd. Ogretide DAZMSSGS’nin yiiriirliige girmesiyle
DYYTZMSSGS nin yiiriirlikten kaldirtlmis sayilacagina iliskin bir ifadeye DAZMSSGS’nin
son hiikiimleri arasinda yer verilmesi gerektigi ifade edilmistir. Bkz: Duygu Demirel, ‘TTK m.
1259 Bakimindan Deniz Araglari Zorunlu Mali Sorumluluk Sigortasinin Kapsami’ (2017)
5(177) LHD 4379, 4390-4391; Isiklar, Sigorta, 128-129; Konfidan, 79-80. DAZMSSGS nin
“Ticari Amagl Yolcu Tasiyan Deniz Araglart ve I¢ Su Araglart Zorunlu Mali Sorumluluk
Sigortasi1 Genel Sartlarr” seklinde adlandirilmasinin daha uygun oldugu yoniinde bkz: Didem
Algantiirk Light, ‘Deniz Araglar1 Zorunlu Mali Sorumluluk Sigortasi Genel Sartlarinin
Degerlendirilmesi’ (2014) 1(Ozel Say1) Akademik Yasannin 55. Y1l1 Onuruna Rona Aybay’a
Armagan LHD 319, 322 (‘Genel Sartlar’).

Kanaatimizce, Besinci Boliim hiikiimlerinin TTK m. 935/2°de sayilmasi yerinde bir ¢6ziim
olur. Ayni yonde bir ¢dziim 6nerisi i¢in bkz: Isiklar, Sigorta, 115; Demir, Yolcu Tasima, 125.
TTK’nmn 09.07.2024 tarihinde yapilan degisiklikten onceki halinde yer alan “kisi basina”
ifadesi 6gretide isabetle elestirilmis ve kigi ifadesi yerine yolcu ifadesinin kullanilmasinin daha
yerinde oldugu belirtilmistir. Zira, sigorta giivencesi yalnizca yolcu sifatin1 haiz kisiler i¢in
ongoriilmekte, gemideki herhangi bir kisiyi kapsamamaktadir. Bkz: Atamer, ‘Yolcu Tasima’,
155 ve 212; Ulug Cicim, 542; Melisa Siiriicii, Ciineyt Siizel ve Kerim Atamer, ‘Metin ve
Ceviri’, Kerim Atamer ve Ciineyt Siizel (editorler), Yeni Deniz Ticareti Hukuku nun
Kaynaklar: Cilt I (On iki Levha Yaymncilik 2013) 263, 277-279; Taskin, 195; Ulug Cicim ve
Alhan, 560; Demir, Yolcu Tasima, 565. Nitekim 7519 sayili Kanun (RG 09.07.2024/32597)
m. 20 uyarinca TTK m. 1259°da yapilan degisiklikte yolcu ifadesine yer verilmistir. Ayrica
7519 sayili Kanun neticesinde, uluslararasi sefer igin gerekli ruhsati haiz olan gemiler ile
uluslararas1 sefer i¢in gerekli ruhsati haiz olmayan bir gemiler i¢in farkli sorumluluk
sinirlarinin dngdriillmesinin sebebinin, yiiksek primler oldugu uygulamada ifade edilmektedir.

72
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olamayacagi diizenlenmektedir. TTK m. 1259/2’de ise TTK m. 1259/1°de yer
alan sartlar1 haiz olmayan geminin yola ¢ikmasina izin verilmeyecegi hiikiim
altna alinmaktadir’®. TTK m. 1259’un gerekg¢esinden, 1974 tarihli Atina
Sozlesmesine 2002 Protokolii’niin islenmesiyle olusan 2002 tarihli Atina
Sozlesmesi (2002 AS) m. 4bis/1 ile AS m. 4bis/12 hiikiimlerinin TTK m.
1259’un mehazim teskil ettigi’”®; ancak, mehaz AS m. 4bis/1’de sigortaya
alternatif olarak 6ngoriilen ve bir bankanin veya benzeri baska bir mali kurumun
garantisi altinda teminat saglanmasina imkan veren hiilkmiin, zorunlu sigorta
uygulamasiyla uzlagsmayacagi gerekgesiyle uygun bulunmadigr ve TTK’ya
aktarilmadigi anlagilmaktadir.

Deniz araglarina uygulanacak zorunlu sigortalara iliskin mevzuat
incelendiginde, zorunlu sigortaya iliskin ¢ok sayida diizenleme bulundugu
goriilmektedir’®. Buna karsilik, deniz turizm araglarina uygulanacak zorunlu
sigortalara iligkin mevzuat icerisinde, zorunlu sigortayr diizenleyen kanun
hiikiimlerinin yalnizca TTK m. 1259 ve TurzTesvK m. 29/5 hiikiimleri oldugu
dikkat cekmektedir. TurzTesvK m. 29/5’in TTK m. 1259’a yaptig1 atif dikkate
almdiginda, TTK m. 1259’un deniz turizm araglarina uygulanacak zorunlu
sigortalar yoniinden amir hiikiim olarak kabul edilmesi gerekmektedir. Zira, bir
sozlesmeyi yapma zorunlulugu getirmek, Tirkiye Cumhuriyeti Anayasasi
(AY)" m. 48 uyarinca giivence altina alinan sdzlesme 6zgiirliigiine miidahale
anlamin tagimaktadir. Dolayisiyla, bu miidahale AY m. 13 uyarinca kanunla

" LY hiikiimleri uyarinca liman baskanliklar1 zorunlu sorumluluk sigortasinin varhigini ve

icerigini kontrol etmek ve yeri geldiginde yaptirim uygulamak gorevini ve yetkisini haizdir.
Ayrica TC. Ulagtirma ve Altyap1 Bakanligi’nin denize elveriglilik belgesi vermeden 6nce deniz
araglar1 zorunlu sorumluluk sigortasi poligesini talep ettigi belirtilmektedir. Uygulamada TTK
m. 1259/1°de oOngoriillen zorunlu sigorta hiikiimlerinin karsilanmasi ve geminin sefere
¢ikabilmesi amaciyla, tekne poligesine bu yonde bir climle eklendigi ifade edilmektedir.

52002 AS kapsaminda zorunlu sigortaya giden siire¢ hakkinda bkz: Demir, Yolcu Tasima, 494-

499. Siire¢ hakkinda ayrica bkz: S. Didem Algantiirk, ‘Yolcularin ve Bagajlarin Deniz Yolu
ile Taginmas1 Hakkinda 1974 Atina Konvansiyonu’na 2002 Protokolil ile Getirilen Temel
Degisiklikler’ (2003) VII(1-2) Erzincan Binali Yildirim Universitesi Hukuk Fakiiltesi Dergisi
581, 583-585; Demirel, 4386-4391; Isiklar, Sigorta, 121-130. Uygulanmas: hakkinda bkz:
Kerim Atamer, ‘2002 Tarihli Atina (Londra) Sozlesmesi’, Kerim Atamer ve Ciineyt Siizel
(editorler), Yeni Deniz Ticareti Hukuku nun Kaynaklar: Cilt I (On iki Levha Yaymcilik 2013)
247, 247-262.

Bkz: 1. Mevzuatin Gelisimi; 2. Uygulanacak Hiikiimlerin Degerlendirilmesi.

T Tiirkiye Cumbhuriyeti Anayasast, KN: 2709, KT: 18.10.1982, RG
09.11.1982/17863(Miikerrer).
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yapilmal1’® ve miidahale yapilirken Sigortacilik Kanunu (SK)” m. 13 uyarinca
kamu yarar1 gozetilmelidir®. Bu noktada CK’yla =zorunlu sigorta
getirilebilmesine olanak saglar nitelikte goriinen SK m. 13 ile sosyal ve
ekonomik haklar ve 6devlerin CK’yla diizenlenebilecegine iliskin AY m. 104/17
hiikiimlerinin degerlendirilmesi gerekmektedir®. Ogretide “simrlandirma”
kavraminin “diizenleme” kavramini astig1 ifade edilmekte, AY m. 13’te temel
hak ve 6zgiirliikler arasinda ayrim yapilmaksizin tamaminin sinirlandirilmasinin
yalniz kanunla yapilabilecegine dikkat ¢ekilmekte ve bu kapsamda sézlesme
Ozgiirliigiine getirilen sinirlamalarin da yalnizca kanunla yapilmasi halinde
hukuka uygun olacag: isabetle belirtilmektedir®. Bu nedenle, kanun disinda
herhangi mevzuat hilkmiinde sigorta zorunluluguna iliskin bir diizenlemeye yer
verilmesi halinde, s6z konusu diizenleme yalnizca bir kanun hiikmiinii
tekrarladigi veya agikladig1 dlgiide hukuka uygun sayilmalidir®. Dolayisiyla,
yatlarin tabi oldugu sigortaya iligkin olarak yapilacak degerlendirmelerde bu
temel prensip esas alinmali ve zorunlu sigortanin kapsami ve sinirlar yoniinden
TurzTesvK m. 29/5’teki atif dolayistyla TTK m. 1259 uygun diistiigii 6l¢iide
amir hiikiim kabul edilmelidir. Caligmanin devaminda yapilan degerlendirmeler,
bu temel prensibe dayanmaktadir.

TTK m. 1259’da yer alan “Onikiden fazla yolcu tasimak igin ruhsat almig bir
gemi ile yolcu tasindigi takdirde” ifadesi, “her kaza” ifadesi ve “tasimanin

8 Unan ve Konfidan, 27; Hakan Bilgeg, ‘Sozlesme Ozgiirliigiiniin Sinirlandirilmasina iliskin

Anayasal Ilkeler Isiginda Zorunlu Sigortalarm Belirlenmesi Usuliiniin Degerlendirilmesi’
(Kasim 2021) 23(2) Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi (DEUHFD) 959, 993-
994.

™ Sigortacilik Kanunu, KN: 5684, KT: 03.06.2007, RG 14.06.2007/26552.

8 Fatma Dilek Kabukcuoglu Ozer, Sigortacilik Kanunu Serhi (On Iki Levha Yaymcilik 2012)
180-181; Konfidan, 52.

Ogretide SK m. 13’iin Anayasa ile bagdasmadigi ve usulsiiz yetki devri icerdigi ifade
edilmektedir. Samim Unan, Tiirk Ticaret Kanunu Serhi Altinci Kitap: Sigorta Hukuku Cilt I
— Zarar Sigortalar: (On iki Levha Yaymlar1 2016) 409 (Serh).

Merih Omag, ‘Tiirk Hukukunda Mecburi Sigortalara ve Sorunlarina Genel Bir Bakis’, Zorunlu
Sigortalar Paneli - 19 Kasim 1993 (Sigorta Hukuku Tiirk Dernegi Yayin1 1994) 7, 28-29;
Unan, Serh, 409-411; Ecehan Yesilova Aras, ‘Deniz Araci Isletenin Sorumluluk Sigortast’,
Sema Ugakhan Giileg ve Necdet Basa (editorler), Akit Disi Kusursuz Sorumlulukta Bedensel
Zararlar Uluslararas: Kongre (Tiirkiye Barolar Birligi Yayinlari: 370,2018) 519, 531; Bilgeg,
“Zorunlu Sigorta”, 991-992. Bilge¢, SK m. 13/1’in ilk climlesinin “Kamu yarari agisindan
gerekli goriilen hallerde, kanunla zorunlu sigorta ihdas edilebilir” seklinde degistirilmesi
gerektigine isabetle dikkat cekmektedir. Bkz: Bilgec, “Zorunlu Sigorta”, 994.

81

82

8 Samim Unan, ‘Yeni Zorunlu Sorumluluk Sigortalar1 Ongériiliirken Dikkate Alinmast Gerekli

Olan Hukuk lkeleri’, Zorunlu Sigortalar Paneli - 19 Kasim 1993 (Sigorta Hukuku Tiirk
Dernegi Yayim 1994) 41, 44; Yesilova Aras, 531; Unan ve Konfidan, 27.
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tamamini veya bir kismint tistlenen veya gergeklestiren biitiin tasiyanlar” ifadesi
Ogretide elestirilmekte ve uygulamada farkli sekillerde yorumlanmaktadir. Bu
ifadelere iliskin 6gretideki elestiriler, TTK m. 1259 uyarinca diizenlenen zorunlu
sigortanin sinirlarina ve bu sigortayl yaptirmak zorunda olan kisilerin kim
olduguna dair miiphem noktalara 1s1k tutar niteliktedir. Nitekim ogretideki
elestiriler, TTK m. 1259’un yatlara tatbikinin degerlendirilmesinde de oldukca
onem arz etmektedir.

Ogretide TTK m. 1259°daki “Onikiden fazla yolcu tasimak icin ruhsat almis bir
gemi ile yolcu tagindigi takdirde” ifadesinin uygulanmamasina yonelik bir goriis
bulunmaktadir. Ogretideki bu goriise gore, mali sorumluluk sigortasi yapilmasi
zorunlulugu acisindan yolcu sayisinin bir énemi bulunmamaktadir; zira, yolcu
tasimasinin ticari amagcl olmasi kafidir®. Bu goriise gore, deniz aracinda tasinan
yolcu sayisinin yalnizca verilen asgari teminat tutari agisindan Onemi
bulunmaktadir®. Deniz araglarina uygulanacak zorunlu sigortalara iliskin
mevzuat incelendiginde; DTY m. 51, 18.10.2014 tarihli Deniz Araglar1 Zorunlu
Mali Sorumluluk Sigortasi Tarife ve Talimat Tebligi (DAZMSSTTT)® m. 3/2
ve DAZMSSGS A.1 hiikiimlerinde de yolcu kapasitesinin on ikiden fazla
olmasina iliskin siira yer verilmedigi goriilmektedir®”. Ayrica 6gretide, on iki
veya daha az kisinin yaralanmasi ve 6liimii halinde 6zellikle yat donataninin
O0deme giiciiniin mevcut olacaginin kabuliiniin tartismaya agik oldugu ifade
edilmektedir®. Her ne kadar de lege ferenda agisindan saymnin diisiiriilmesi
gerektigi savunulabilirse de mevcut TTK m. 1259°da dngoriilen sinir agiktir®®.

8 Algantiirk Light, ‘Genel Sartlar’, 321.
8  Algantiirk Light, ‘Genel Sartlar’, 321.

8 RG 18.10.2014/29149.

87 Aciklamalar ve degerlendirmeler i¢in bkz: 1. Mevzuatin Gelisimi; 2. Uygulanacak Hiikiimlerin

Degerlendirilmesi.
8  Unan ve Konfidan, 24.

89 5790 sayili Kanun (KN: 5790, KT: 16.07.2008, RG 29.07.2008/29651) m. 1 uyarinca
degistirilmeden 6nceki Denizde Can ve Mal Koruma Hakkinda Kanun (DCMKHK) (KN:
4922, KT: 10.06.1946, RG 14.06.1946/6333) m. 1-c uyarinca on ikiden fazla yolcu tasiyan her
tiirlii gemi, yolcu gemisi olarak kabul edilmekteydi. Buna kargilik 5790 sayili Kanun m. 1
uyarinca bu tanim DCMKHK’dan c¢ikarilmigtir. Ancak, Gemilerin Genel Denetimi ve
Belgelendirilmesi Hakkinda Yonetmelik (RG 10.11.2006/26342) m. 4/1-aa uyarinca yolcu
gemisi, on ikiden fazla yolcu tasiyan her gesit gemiyi ifade etmektedir. Bu gerekgelerle,
ogretide Tiirk Hukuku agisindan “yolcu gemisi” olarak nitelendirilen biitiin deniz araglarinin
zorunlu sorumluluk sigortasinin kapsamina girdigi ifade edilmektedir. Bkz: Canan Ozlem
Ilgmn, ‘Deniz Yolu ile Yolcu Tasima Sézlesmesine iliskin Bir Degerlendirme’ (Giiz 2007/2)
6(12) Istanbul Ticaret Universitesi Sosyal Bilimler Dergisi 231, 236; Atamer, ‘Yolcu Tagima’,
146-147, Isiklar, Sigorta, 161-162. Buna karsilik, 6gretide Besinci Boliim hiikiimlerinin veya
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Nitekim TTK m. 1259/1°in mehaz1 olan AS m. 4bis/1’de de sigorta zorunlulugu
i¢in yolcu kapasitesinin on ikiden fazla olmasi aranmaktadir®. Kanaatimizce,
TTK m. 1259’un acik lafz1 ve yukarida yapilan agiklamalar uyarinca, yalnizca
yolcu kapasitesi on ikiden fazla olan deniz araglari zorunlu sorumluluk
sigortasina tabi tutulmalidir®,

TTK m. 1259°daki “her kaza” ifadesi 6gretide elestirilmektedir®?. Zira TTK m.
1259°da yer alan “her kaza” ifadesi, sadece gemi kazasi neticesinde dogabilecek
sorumlulugu cagristirabilecegi igin karigikliga ve hatali yoruma yol agabilecek
niteliktedir®®. Buna karsilik, mehaz AS m. 4bis/1’de yer alan “her bir olay”
(“each distinct occasion”) ifadesi uyarinca, hem “gemi kazasi”ndan hem de
“gemi kazasi sayillmayan diger kazalar’dan (“incident”) kaynaklanan
sorumluluk hakkinda sigorta giivencesi saglanmalidir®. Baska bir ifadeyle, AS
m. 4bis/1 uyarinca, sadece gemi kazasi neticesinde yolcularin bedensel zarara
ugramasindan veya Oliimiinden dogabilecek sorumluluk i¢in degil, bunun
disindaki herhangi bir olay neticesinde yolcunun 6lmesi veya bedensel zarara
ugramasi sebebiyle dogabilecek sorumluluk i¢in de sigorta giivencesi saglanmasi
gerekmektedir®. Nitekim AS’nin akademik terciimesinde “her kaza” yerine “her
bir olay” ifadesinin kullanildig1 goriilmektedir®. Dolayisiyla, TTK m. 1259°da
ongoriilen sigorta zorunlulugunun kapsamina, hem gemi kazasi neticesinde
yolcularin bedensel zarara ugramasindan veya Oliimiinden dogabilecek
sorumlulugun hem de gemi kazasi digindaki herhangi bir olay neticesinde

AS’nin diger hiikiimlerinin uygulama alanlarmm, TTK veya AS hiikiimleri uyarinca
belirlenecegi isabetle belirtilmektedir. Bkz: Isiklar, Sigorta, 162. Deniz taksi hakkinda ayrica
bkz: Isiklar, Sigorta, 162.

AS’nin hazirlanma asamasinda “12 or more” ifadesi, 1974 SOLAS Sozlesmesi (International
Convention for the Safety of Life at Sea (SOLAS), 1974) Eki’nde yer alan tanim dikkate
alinarak “more than twelve” seklinde degistirilmistir. Ayrintili bilgi igin bkz: Isiklar, Sigorta,
161-162.

%1 Ulug Cicim, 533; Ulug Cicim ve Alhan, 537-538; Demirel, 4399; Isiklar, Sigorta, 161-162;
Konfidan, 53.

Atamer, ‘Yolcu Tagima’, 155; Siiriicii, Siizel ve Atamer, 277-279; Taskin, 195; Demir, Yolcu
Tasima, 565; Konfidan, 150.

9 Demir, Yolcu Tasima, 565. Aksi yonde bkz: Yesilova Aras, 528.

% Atamer, ‘Yolcu Tasima’, 155; Taskin, 195.

% Demir, Yolcu Tasima, 565.
9%

90

92

Siiriicii, Siizel ve Atamer, 271 ve 277. Ayrica TTK’min Ingilizce terciimesine iliskin bir
akademik ¢aligmada, TTK m. 1259°daki “her kaza” ifadesi “each distinct occasion” seklinde
cevrilmigtir. Bkz: Ciineyt Siizel, Veniis Cémert ve Giines Karol Isiklar, Maritime Law —
Turkish Commercial Code Fifth Book Provisions (On ki Levha Yaymecilik 2024) 270-271.
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yolcunun oOlmesi veya bedensel zarara ugramasi sebebiyle dogabilecek
sorumlulugun dahil oldugu kabul edilmelidir®".

TTK m. 1259’daki “tasimamin tamamini veya bir kismini iistlenen veya
gerceklestiren  biitiin  tasiyanlar” ifadesi de Ogretide elestirilmektedir®.
Ogretideki bir goriise gore, belirtilen ifadenin lafzindan, tasiyan ile fiili tasiyana
her durumda zorunlu sorumluluk sigortast sdzlesmesini kurma yiikiimliligiiniin
getirildigi yoniinde bir sonug ¢ikarilmas1 miimkiindiir®®; ancak, mehaz AS m.
4bis/1 uyarinca so6z konusu yiikiimliiliik, tasiyana sadece tasimanin bir kisminin
veya tamanunin fiilen gergeklestirmesi sartiyla getirilmektedir’®. Ogretideki bu
goriige gore, TTK m. 1259’un yolcu tagima sézlesmesinin “ifasina katilan her
tasiyan” hakkinda uygulanacagi ifade edilmekte!® ve yalnizca iistlendigi
tagimanin tamamini veya bir kismini fiilen gerceklestiren tasiyan i¢in, TTK m.
1259’da ongoriilen sorumluluk sigortasini yaptirma zorunlulugunun bulundugu
kabul edilmektedirt®?, Ogretideki baska bir goriise gore ise, TTK m. 1259’un
lafz1 yeterince aciktir ve baska bir yonde yorum yapilmasina miisaade
etmemektedir'®®, Bu goriise gore taahhiit eden veya tasimayi fiilen gergeklestiren

97  Her ne kadar mehazi AS m. 7 olan TTK m. 1262°de, “each distinct occasion” ifadesinin “her
bir olay” seklinde terciime edildiginden hareketle kanun koyucunun TTK m. 1259°da kasith
olarak kapsami dar tuttuguna yonelik bir yorum yapilmast miimkiin géziikse de TTK m.
1259’un gerekcesinden mehaz AS m. 4bis’teki kapsamdan ayrildigina dair bir sonug
ctkmamaktadir. Zira TTK m. 1259’un gerek¢esinde mehaz AS m. 4bis’ten ayrilan hususlar
acikca ifade edilmektedir.

9% TTK heniiz tasar1 halindeyken, tasimanin tamamini veya bir kismuni {istlenen tasiyanlarin

hepsini tespit etmenin kolay olmamasi sebebiyle, tasimanin iistlenilmesinin degil fiilen
gerceklestirilmesinin esas alinmasi gerektigi ve bu nedenle sadece fiili tagtyanin sorumluluk
sigortasinin varligmin yeterli olacag1 6gretide ifade edilmistir. Bkz: Cetingil, Kender, Unan ve
Yazicioglu, “TTK Tasaris1”, 214. Isiklar bu goriisii isabetli bulmakta ancak fiill tasiyanin
bulunmadigi durumlar yoniinden agiklama getirmedigi icin elestirmektedir. Bkz: Isiklar,
Sigorta, 138. Ayrica Isiklar, AS metninden agik¢a anlagilmasa da AS m. 1/1-c’de yer alan
tanimin AS m. 4bis’te sorumluluk sigortasini kurmakla yiikiimlii tutulan kisi tanimlamak igin
AS’ye dahil edildigini ifade etmekte ve AS m. 1/1-¢’nin TTK’ya alinmamasina iligkin TTK
m. 1248’in gerekgesine dikkat gekmektedir. Bkz: Isiklar, Sigorta, 136 ve 138. Ote yandan,
Demir TTK m. 1259’un lafzinin sigorta yaptirmakla yiikiimlii tasiyan yoniinden agik oldugunu
ifade etmekte ve mehaz hiikiimlerin neden takip edilmedigine yonelik bir agiklama
bulunmamasi dolayisiyla TTK m. 1259’un gerekgesini elestirmektedir. Bkz: Demir, Yolcu
Tasima, 565.
9 Igiklar, Sigorta, 138.

100 Tg1klar, Sigorta, 136-138.
101 Atamer, ‘Yolcu Tasima’, 155.
102 Atamer, “Yolcu Tasima’, 155; Isiklar, Sigorta, 138.

103 Demir, Yolcu Tasima, 565-566.
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tastyanlardan birinin zorunlu sorumluluk sigortasini yaptirmasi yeterlidir; zira,
bunlardan birinin sigorta yaptirmasi durumunda digerinin sigorta yaptirma
zorunlulugu ortadan kalkmaktadir’®. Ogretideki diger bir goriise gore ise, TTK
m. 1259’un lafzindan ¢ikan sonug itibariyle hem akdi tasiyanin hem de fiili
tastyanin zorunlu sorumluluk sigortasini yaptirmasi gerekmektedir'®.

Kanaatimizce, TTK m. 1259°da yer alan “tasimanin tamamini veya bir kismini
sistlenen veya” ifadesi gormezden gelinebilecek bir nitelikte degildir. Her ne
kadar mehazdan ayrilan bir diizenleme olsa da sorumluluk sigortasi yaptirma
zorunlulugunun fiili tagryana'® ek olarak akdi tasiyana da yiiklenmesi sebebiyle,
yolcularin daha yararina goziikmektedir. Nitekim gerek AS m. 4bis’te gerekse
de TTK m. 1259°da yolcunun 6lmesi veya bedensel zarara ugramasi halinde
dogacak sorumlulugun zorunlu sigortaya tabi tutulmasmin temel sebebi,
yolcunun yoneltecegi tazminat taleplerinin sigorta gilivencesiyle korunmak
istenmesidir. Bagka bir ifadeyle, AS m. 4bis’te ve TTK m. 1259’da diizenlenen
sigorta zorunlulugu, 6zii itibariyle yolcu yararin1 6ngdren bir diizenlemedir.
Dolayisiyla, TTK 1259’un gerekcesinde mehaz AS m. 4bis/1’den ayri
diizenleme getirilmesine iliskin acik bir ifade olmamasina ragmen, TTK m.
1259’un AS m. 4bis/1’e nazaran yolcunun daha lehine olmasi nedeniyle, fiili
tasiyana ek olarak akdi tasiyanin da sigorta zorunluluguna tabi oldugunu kabul
etmek gerekmektedir. Buna karsilik, “gerceklestiren biitiin tasiyanlar”
ifadesindeki “biitiin” ibaresinin tasimayr gergeklestiren biitiin tasiyanlara
yonelik oldugu kabul edilmeli ve “iistlenen veya gerceklestiren” ifadesindeki
“veya” ibaresi “ya da” seklinde okunmalidir. Bu nedenle, akdi tasiyan ya da fiili
tastyandan birinin zorunlu sorumluluk sigortasin1 yaptirmasi yeterli
goriilmelidir. Zira her iki tasiyanin da zorunlu sigorta yaptirmakla yiikiimlii
tutulmasinin kabul edilmesi ihtimalinde, her iki tasiyan tarafindan da 6denecek
sigorta primlerinin yolcuya yansitilmasi sebebiyle tasima licretleri artacak ve
yolcu aleyhine bir durum olugacaktir. Sonug olarak, TTK m. 1259’un lafzindaki
miiphem ifadelere ve mehazdan ayrilmasina ragmen, yolcunun daha lehine

104 Demir, Yolcu Tasima, 565; Demir, Deniz Ticareti, 377.
105 Ulug Cicim ve Alhan, 543-544; Yesilova Aras, 527.

108 Deniz yoluyla yolcu tasimalarinda fiili tastyan TTK m. 1248/2 uyarinca “tasiyandan farkl bir
kigi olup, bir geminin maliki, kiracisi veya isleteni olarak, tasimanin tamamini veya bir kismini
fillen gerceklestiren kisidir®. Ogretide “kiract” ifadesinin yerine “charterer” ifadesinin
kullanilmasinin mehaz AS m. 1/1-b’ye daha uygun olacagi ve “charterer” ifadesinin,
TTK’daki “kirac1”, “tahsis olunan” ve “tasitan” sifatin1 kazanan kisileri de kapsayacagi ifade
edilmektedir. Bkz: Atamer, ‘Yolcu Tasima’, 134; “Carterer” kavramu ve Tiirk Hukuku’ndaki
kapsamu hakkinda ayrica bkz: Kerim Atamer, Tiirk Ticaret Kanunu Tasarisina gére Deniz
Hukuku 'nda Cebri Icra (Arikan Basim Yayim Dagitim 2006) 54-57.
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oldugu gerekgesiyle akdi tasiyanin ya da fiili tasiyanin zorunlu sorumluluk
sigortasini yaptirmakla ylikiimlii oldugu kabul edilmelidir.

Onemle belirtmek gerekir ki; yatlar ve yatlarm TTK m. 1259 kapsaminda
sigortalanmasi s6z konusu oldugunda, Besinci Boliim hiikiimleri uyarinca
kullanilan terminoloji deniz turizmi mevzuatiyla her zaman uyusmamaktadir.
Zira TurzTesvK ve DTY hiikiimlerinde sigorta ettiren sayilabilecek kisileri ifade
etmek icin; donatan, isleten, isletmeci ve yatin sahibi ifadelerini kullanildigi
goriilmektedir. Ayrica 6gretide, gemi adami olmaksizin kisa siireli kiralanan
ticari yatlarin s6z konusu oldugu bir ihtimalde, tasima sozlesmesi iliskisinin
bulunmayacagi ifade edilmektedir'®. Ek olarak, yatla spor veya gezi
yapacaklara, ticari yatin gemi adamlariyla beraber kisa siireli olarak tahsis
edilmesi olasiliginda da yat donatani ile yatin kendisine tahsis edildigi kisi
arasinda bir tagima s6zlegmesinin kurulmus sayilmasinin oldukgea siipheli oldugu
belirtilmektedir'®®, Belirtilen nedenlerle bu ¢alismada, TTK m. 1259 kapsaminda
yatlarin sigortalanmasindan bahsederken sigorta ettireni ifade etmek igin
“tasiyan” ifadesi degil, deniz turizm mevzuati uyarinca “donatan” veya “isleten”
ifadesi kullanilmaktadir'®. Sonug olarak, TTK m. 1061/1 uyarinca donatan
sifatin1 haiz olan veya TTK m. 1061/2 uyarinca donatan sayilan isletenlerin, TTK
m. 1259’da 6ngoriilen zorunlu sorumluluk sigortasinda sigorta ettiren sifatiyla
taraf olacagi kabul edilmelidir'®. Buna karsilik, yatlarin isletilmesinde TTK m.

107 Unan ve Konfidan, 24.

108 Unan ve Konfidan, 24. Ogretide, miirettebatli yat kiralama sézlesmesinin TTK da diizenlenen
deniz ticareti sozlesmelerinden birisi niteliginde olmadigi; ancak, ¢ok benzer ozellikler
tagimasi sebebiyle, sdzlesmede bir bosluk bulunmasi durumunda bu boslugun zaman garteri
sozlesmesine dair hiikiimler uyarinca doldurulmasmin uygun bir ¢6ziim oldugu ifade
edilmektedir. Bkz: Giinay, 386. Bu konuda ayrica bkz: Taskin, 29-30.

Nitekim bu yonde bir kullanim DAZMSSGS uyarinca kullanilan terminolojiyle de uyumludur.
DAZMSSGS’deki isleten tanimina yonelik elestiriler i¢in bkz: Algantiirk Light, ‘Genel
Sartlar’, 323; Isiklar, Sigorta, 139. Donatan ve isleten kavramlari hakkinda ayrintili bilgi igin
bkz: Atamer, Deniz Ticareti, 784-812.; Yazicioglu, Kender- Cetingil, 245-249; Sozer, Deniz
Ticareti, s. 184-199; Kiibra Var Tiirk ve Hakan Karan, ‘Gemi Isleteninin Bedensel Zararlardan
Dolay1 Akit Dist Sorumluluguna Uygulanacak Hukuk’, Sema Ugakhan Giile¢ ve Necdet Basa
(editorler), Akit Disi Kusursuz Sorumlulukta Bedensel Zararlar Uluslararasi Kongre (Tiirkiye
Barolar Birligi Yayinlart: 370,2018) 117, 117 vd.; Emine Yazicioglu, ‘Deniz Araci Isleteninin
Akit Digt Sorumlulugu’, Sema Ugakhan Giile¢ ve Necdet Basa (editorler), Akit Disi Kusursuz
Sorumlulukta Bedensel Zararlar Uluslararas: Kongre (Tiirkiye Barolar Birligi Yaymlari: 370,
2018) 140, 140 vd.

TTK m. 1126 uyarinca “Kiraci, geminin iadesine kadar dogacak denizcilik ve sorumluluk
rizikolarina karst sigorta yaptirmak ve sigorta sézlesmesinin kuruldugunu kiraya verene
onceden bildirmekle yiikiimliidiir. Sigorta sozlesmesinde ve policesinde, kiraya verenin ismen
bildirilmesi ve sigortamn “kimin olacaksa onun lehine” yaptirilmast zorunludur.” Ogretide
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1248/2 kapsaminda fiill tagiyanin s6z konusu oldugu bir durumda, yukarida
belirtilen gerekgelerle, fiili tasiyan sifatin1 haiz olan “donatan” veya “isleten”
haricinde!!! akdi tasiyamin da TTK m. 1259 uyarinca zorunlu sorumluluk
sigortasini akdetmekle yiikiimli bulunduguna, ancak, bunlardan birinin zorunlu
sorumluluk sigortasini yaptirmasinin yeterli olduguna dikkat edilmelidir.

III. YATLARDA DENiZ ARACLARI ZORUNLU MALI
SORUMLULUK SiIGORTASI

1. Mevzuatin Gelisimi

TurzTesvK m. 29/5 uyarinca

“Ulagtirma ve Altyapt Bakanliginca diizenlenen denize -elverislilik
belgesinde kapasitesi on ikiden fazla olan deniz turizmi araglari, 13/1/2011
tarihli ve 6102 sayili Tiirk Ticaret Kanununun 1259 uncu maddesindeki
sigorta gereklerine tabidir”.

DTY m. 51/2’nin son ciimlesinde ayni hiikiim tekrar edilmektedir. Ayrica DTY
m. 51/2’nin ilk ciimlesinde “Bu Yénetmelik kapsaminda belgelendirilen deniz
turizmi araglari isletmelerinin, isletme belgelerinde belirtilen deniz turizmi
ara¢larimin miirettebatina ve iigiincii kigilere verebilecegi zararlart kapsayan
sigorta yaptrmalart” zorunlu tutulmaktadir. TurzTesvK m. 3/1-i ve DTY m.
4/1-f hitkiimleri uyarinca deniz turizm araci sayilan yatlar, TurzTesvK m. 29/5
ve DTY m. 51/2 hiikiimleri dolayisiyla TTK m. 1259°da diizenlenen sigorta
gereklerine tabidir. TTK m. 1259/1’in ilk ciimlesi uyarinca

“Onikiden fazla yolcu tasimak icin ruhsat almis bir gemi ile yolcu
tasindigy takdirde, tasimanin tamamini veya bir kismini iistlenen veya
gerceklestiren  biitlin  tasiyanlar, yolcularin  6liimiinden veya
yaralanmalarindan dogabilecek sorumluluklarmma kars1 sigorta
yaptirmakla yiikiimliidiirler.”

Zorunlu sigorta baslikli TTK m. 1259, TurzTesvK m. 29/5 ve DTY m. 51/2
hiikkiimleri uyarinca yatlara da uygulanmalidir. Buna karsilik, s6z konusu

TTK m. 1126’da yer diizenlenen sigortanin kapsaminin ¢ok agik olmadig: belirtilmekte ve
TTK m. 1126’da diizenlenen sigorta ile TTK m. 1259°da diizenlenen sigortanin kapsaminin
uyumlu olup olmadigmin belirsiz oldugu ifade edilmektedir. Bkz: Demirel, 4403. TTK m.
1126°da diizenlenen sigorta hakkinda ayrica bkz: Kerim Atamer, ‘Yeni Tiirk Ticaret Kanunu
Uyarinca Zarar Sigortalarina Giris” (Mart 2011) XXVII(1) BATIDER 21, 58-59.

Ogretide, deniz yoluyla yolcu tasimalarindaki fiili tastyanin, TTK m. 1061 kapsaminda
donatana veya isletene tekabiil ettigi belirtilmektedir. Bkz: Isiklar, Sigorta, 137-139 ve 149-
150.
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hiikiimlerin tatbikinde bazi miiphem ve celisik durumlar bulunmaktadir. Bu
durumlardan bahsetmeden once, mevzuatimizda TTK m. 1259’da 6ngoriilen
zorunlu sigortanin deniz turizm araglar1 ve dolayistyla yatlar agisindan zorunlu
hale gelmesi siirecinden, en genel hatlartyla bahsetmekte fayda vardir!'?,
Nitekim, TTK’ nin yiiriirliige girdigi tarihte, deniz turizm araclarinin TTK m.
1259’da 6ngoriilen zorunlu sigortaya tabi olduguna dair TurzTesvK m. 29/5 ve

DTY m. 51/2’nin son climlesi mevcut degildir.

TTK’yla uyumsuzluklar igeren!!® 09.03.2011 tarihli Deniz Yolu Yolcu
Tasimaciligt  Zorunlu Mali Sorumluluk Sigortast Genel Sartlari’nin
(DYYTZMSSGS) giincellenmesi  ihtiyact  nedeniyle, DYYTZMSSGS
yiiriirlikten kaldirilmis ve 13.08.2014 tarihli DAZMSSGS yiriirliige girmistir.
19.07.2014 tarihinde yayimlanan DAZMSSTTT** m. 2; TTK m. 1259, DTY m.

12 Zira TTK nin yiiriirliige girmesinden giiniimiize kadar deniz turizm araglarinin zorunlu sigorta
uygulamasina tabi olup olmamasi gerekliligine iligkin gerek 6gretide gerekse de uygulamada
degerlendirmeler yapilmistir. Akademik degerlendirmeler i¢in bkz: Ulug Cicim ve Alhan, 538
ve 559-560; Demirel, 4390-4391 ve 4396-4938; Isiklar, Sigorta, 91 ve 128; Demir, Yolcu
Tasima, 543; Konfidan, 89-91. Haberler i¢in bkz: <https://www.vda.org.tr/duyuru/deniz-yolu-
yolcu-tasimaciligi-zorunlu-mali-sorumluluk-sigortasi-/4225> s.e.t. 07.12.2024;
<https://www.denizhaber.net/mali-sorumluluk-sigortasinda-zorunluluk-gezi-teknelerinde-
kaldirildi-haber-61986.htm> s.e.t. 07.12.2024; <https://www.denizhaber.net/sigortasiz-
teknelere-yaptirim-geliyor-haber-73916.htm> s.et. 07.12.2024;
<https://www.hurriyet.com.tr/ekonomi/tekne-sahiplerine-kotu-haber-40435907>;
<https://www.turizmguncel.com/haber/sigorta-yapmayan-turistik-gezi-tekneleri-denize-
acilamayacak-h31388.html> s.e.t. 07.12.2024; <https://www.denizhaber.net/saban-arikan-
hurriyet-yazari-noyan-dogana-tepki-gosterdi-haber-73963.htm> s.e.t 07.12.2024;
<https://www.denizhaber.net/deniz-araclari-zorunlu-mali-sorumluluk-sigortasi-tarife-ve-
talimat-tebliginde-d-haber-107490.htm> s.e.t. 07.12.2024; <https://sigortamedya.com.tr/gezi-
teknelerine-ve-yatlara-sigorta-zorunlulugu-getirildi/> s.et. 07.12.2024;
<https://www.denizhaber.net/ufuk-teker-ticaret-yapabilmemiz-icin-sigorta-cok-onemli-
haber-108151.htm> s.e.t. 07.12.2024; <https://www.buyukalanya.com/alanyada-yeni-bir-
donem-basliyor/129437/> s.et. 07.12.2024; <https://sigortamedya.com.tr/butun-deniz-
araclari-sigortali-olacak/> s.e.t. 07.12.2024; <https://www.denizhaber.net/deniz-turizmi-
araclari-icin-seyir-izin-belgesi-islemleri-dijital-ortama-tasindi-haber-117369.htm> s.e.t
07.12.2024.

Onemle belirtmek gerekir ki; deniz sigortalarina iliskin TTK’da &zel bir diizenleme
yapilmamast veya deniz sigortalarinin TTK’nin emredici hiikiimlerinin kapsami disinda
tutulmamasi &gretide isabetle elestirilmistir. Bkz: Samim Unan, ‘2011 Tarihli (Yeni) Tiirk
Ticaret Kanunu’nun Deniz Sigortalarina Iliskin Diizenlemesi’, Sami Dogru (editor), Cag
Universitesi Deniz Hukuku Sempozyumu (Cukurova Matbaa 2012) 168, 168-172; Kerim
Atamer, ‘Soru-Cevap’, Sami Dogru (editdr), Cag Universitesi Deniz Hukuku Sempozyumu
(Cukurova Matbaa 2012) 236, 236.

114 RG 19.07.2014/29065. Esasinda konuya iligkin ilk tarife ve talimat teblig diizenlemesi,
09.03.2011 tarihli DYYTZMSSGS’den dayanagini alan ve ayni tarihte diizenlenen Deniz Yolu
Yolcu Tasimmacilift Zorunlu Mali Sorumluluk Sigortasi Tarife ve Talimat Tebligidir
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51, Deniz Yolu ile Yapilacak Diizenli Seferlere Dair Yonetmelik!®® (DYYDSY)
m. 12 ve Deniz Alacaklarina Iliskin Gemilerin Sigortalandiriimas: ve
Denetlenmesi Hakkinda Yonetmelik''® (DAIGSDHY) m. 5 hiikiimleri uyarinca
ticari amacli yolcu tasiyan tiim deniz araglari i¢in deniz araclar1 mali sorumluluk
sigortasinin uygulanmasini é$ngérmekteydi't’. Buna karsilik, turizm sektériinden
gelen itirazlar iizerine!® yeni bir tebligi hazirlanms ve 18.10.2014 tarihli
DAZMSSTTT m. 1/3 uyarinca tebligin uygulama alanindan DTY m. 51
cikartilmistir'®®. 22.04.2015 tarihli Deniz Araglar1 Zorunlu Mali Sorumluluk
Sigortas1 Tarife ve Talimat Tebliginde Degisiklik Yapilmasina Dair Teblig!#
(DAZMSSTTTDYDT) m. 1 uyarinca deniz turizm  araclarinin
DAZMSSTTT nin kapsamindan ¢ikarilmasi, DTY m. 51°e degil, TurzTesvK m.
29/3’e dayandirilmistir'?, 18.07.2021 tarihinde kabul edilen TurzTesvKDYDK
m. 10 uyarinca yapilan degisiklik ve eklenen fikralar neticesinde, TurzTesvK m.
29 su an yilrirlikte olan halini almigtir.  16.03.2022 tarihli
DAZMSSTTTDYDT!? m. 1 uyarinca DAZMSSTTT m. 1’de tadilat yapilarak
DAZMSSTTT nin kapsamina TurzTesvK m. 29/5 kapsamindaki deniz turizm
araclar1 da eklenmis ve deniz turizm araglarinin DAZMSSTTT nin kapsamindan

(DYYTZMSSTTT). TTK’nin yirirlige girmesiyle birlikte DYYTZMSSGS ve
DYYTZMSSTTT, TTK’yla uyumsuz ikincil diizenlemeler durumuna gelmis ve bu nedenle
19.07.2014 tarihinde DAZSSTTT yayimlanmustir. Hazine ve Maliye Bakanligi 2019/3
Numarali Deniz Yolu Yolcu Tagimaciligi Zorunlu Mali Sorumluluk Sigortasina liskin Sektor
Duyurusu, DAZSSTTT nin DYYTZMSSTTT yi yiirtirliikten kaldirdigini belirtmektedir. Bkz:
www.lexpera.com.tr, s.e.t. 07.12.2024. Detayl bilgi i¢in ayrica bkz: Konfidan, 87-91.

115 RG 25.11.2010/27766. DYYDSY, Gemilerle Yapilan Diizenli Seferler Hakkinda Yonetmelik
(GYDSHY) (RG 22.11.2023/32377) m. 17 hitkmii uyarinca yiirtirlikten kaldirilmistir.

116 YT:01.07.2011, RG 14.11.2010/27759.

17 Ogretide, 19.07.2014 tarihli DAZMSSTTT uyarinca on ikiden fazla yolcu tastyan gemilerin

TTK m. 1259°da 6ngoériilen zorunlu sigortaya tabi tutulmasinin yerinde bir diizenleme oldugu

ifade edilmektedir. Bkz: Konfidan, 87-88.

Deniz turizm sezonunun en yogun doénemlerinin yasandigi gerekgesiyle 19.07.2014 tarihli

DAZMSSTTT nin uygulanmasi iki kez ertelenmistir. Bkz: Demirel, 4390; Konfidan, 88.

Ege ve Akdeniz kiyilarinda faaliyet gésteren giiniibirlik gezinti teknelerinin mali olanaksizlar

yiiziinden s6z konusu zorunlu sigortay1 yaptirmayacagi gerekgesiyle, deniz turizm araglarinin

zorunlu sigortaya tabi tutulmadig: ifade edilmistir. Bkz: Ulug Cicim ve Alhan, 538 ve 559.

120 RG 22.04.2015/29334.
121

118

119

Deniz turizm araglarinin, hukuki etkisi zayif olan bir teblig hiilkmiiyle zorunlu sigorta
hiikiimlerinden miistesna tutulmalari, TTK m. 1259/1’e agik¢a aykiridir. Isiklar, Sigorta, 164;
Demir, Yolcu Tasima, 572. Ayrica, TTK’nin zorunlu sigortaya dair agik ve emredici
diizenlemesine ragmen teblig vasitasiyla deniz turizm araglarina muafiyet saglanmasi, 6gretide
idari kusur olarak nitelendirilmistir. Bkz: Demir, Yolcu Tasuna, 573-574.

122 RG 16.03.2022/31780.
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cikaran DAZMSSTTT m. 1/3 yiiriirliikten kaldirilmistir!?, 19.10.2022 tarihli ve
6229 sayili CK m. 43 uyarinca DTY m. 51/2’in son climlesi DTY ’ye eklenmistir.
10.06.2023 tarihinde yayimlanan DTYUT m. 7°de, deniz turizmi araglar1 turizm
isletmesi belgesi!® basvurusunda istenen belgeler arasinda, DAZMSSTTT
uyarinca miirettebatina ve iclincii kisilere verebilecegi zararlar1 kapsayan
zorunlu sigorta poligesi de sayilmaktadir.

Her ne kadar hukuk teknigi acgisindan elestiriye acik hususlar olsa da!®

yiirtirliikkte bulunan mevzuat bakimindan deniz turizm araglarinin TTK m.
1259’da diizenlenen zorunlu sigortaya tabi oldugu kabul edilmelidir.
Dolayisiyla, yatlar da TTK m. 1259°da 6ngoriilen zorunlu sigortaya tabidir. Buna
karsilik TTK m. 1259, TurzTesvK m. 29/5, DTY m. 51/2 ve yukarida belirtilen
sair mevzuatin tatbikinde baz1 c¢elisik ve belirsiz durumlarin ortaya
cikabilecegine dikkat edilmelidir.

2. Uygulanacak Hiikiimlerin Degerlendirilmesi

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken hususlardan ilki'?®, TurzTesvK m. 29/4’tiir. Zira
TurzTesvK m. 29/4 uyarinca “Tiirk bayrakli deniz turizmi ara¢larinin gezi, spor
ve eglence amaciyla kullamilmast yolcu tasimaciligi” sayilmamaktadir.
TurzTesvK m. 29/5’te ise Ulastirma ve Altyapr Bakanliinca diizenlenen denize
elverislilik belgesinde kapasitesi on ikiden fazla olan deniz turizmi araglarinin,

122 DAZMSSTTT de son olarak 10.10.2024 tarihli DAZMSSTTTDYDT (RG 10.10.2024/32688)
uyarinca degisiklik yapilmistir. Bu degisiklikle 7519 sayilt Kanun uyarinca TTK m. 1259’da
yapilan degisiklikteki smirlar da dikkatle alinarak sorumluluk sinirlarina iliskin tablo
giincellenmistir. Tabloya yonelik elestiriler hakkinda bkz: 2. Uygulanacak Hiikiimlerin
Degerlendirilmesi. S6z konusu degisikligin sebebinin uygulamadan gelen itiraz oldugu ve bu
itirazlarin yiiksek sorumluluk smirlar1 nedeniyle primlerin yiiksek olmasina dayandig: ifade
edilmektedir.

Turizm isletme belgesi hakkinda bkz: Hiiseyin Melih Cakir, ‘Hukuki Boyutuyla Turizm
Isletmesi Belgesi’ (Temmuz 2024) 12(1) Sakarya Universitesi Hukuk Fakiiltesi Dergisi 454,
454 vd.

Ogretide DTY m. 51’in gegersiz ve basarisiz bir diizenleme oldugu ifade edilmektedir. Bkz:
Unan ve Konfidan, 27. DTY hakkinda ayrica bkz: Yigithan Géksu ve Oguz Atik, ‘Deniz
Turizmi Yo6netmeliginin Giinlibirlik Gezi Tekneciligi Yoniinden Degerlendirilmesi® (2017)
(Ozel Sayr) DEUHFD 89, 93-97.

Yat sigortalarina dair bir karar incelemesi ve karsilagtirmali hukuk c¢aligmasi i¢in ayrica bkz:
Samim Unan, ‘Yat Sigortalari ile lgili Baz1 Yabanci Yargi Kararlar1 ve Bu Kararlara Konu
Olugturan Uyusmazliklarin Tiirk Hukuku Bakimindan Degerlendirilmesi’ (Haziran 2024) 3(1)
Piri Reis Universitesi Deniz Hukuku Dergisi 59, 59 vd.
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TTK m. 1259°da diizenlenen sigorta gereklerine tabi oldugu diizenlenmektedir.
Buna karsilik, TTK m. 1259’un deniz yoluyla yapilan yolcu tasimalarindaki
sigorta zorunluluguna iliskin oldugu son derece agiktir'?’. Goriildigii iizere
TurzTesvK m. 29/51n tatbiki ac¢isindan, TurzTesvK m. 29/4’{in lafz1 ile TTK m
1259’un lafz1 celismektedir'?®®. S6z konusu hiikiimlerin lafz1 bir arada

127

128

Zira TTK m. 1259 hitkmii gerek lafzi yorum gerek sistematik yorum gerek tarihi yorum
gerekse de amaca gore yorum metotlari uyarinca degerlendirildiginde, aksi yonde bir sonuca
ulasmak miimkiin degildir. Nitekim hiikmiin lafz1i, TTK’nin “Deniz Ticareti” kitabi baglikli
besinci kitabinin “Deniz Ticareti Sézlesmeleri” baslikli dordiincii kismunm “Deniz Yoluyla
Yolcu Tasuma Sézlesmesi” baglikli besinci boliimiinde yer almasi, gerekgesi ve mehazinin 2002
Tarihli AS olmas: dikkate alindiginda, aksi yonde bir ¢ikarim yapilamamaktadir. Kanunlarin
yorumu hakkinda bkz: Cigdem Kirca, ‘Kanunlarin Yorumlanmasinda Yorum Yontemleri’
T.C. Danmistay Baskanhigr Hukukta Yorum ve Hdkimin Yorumlama Yetkisi Paneli (Danistay
Yayinlari: No 97,2017) 11, 11-28.

TurzTesvK m. 29/4in TTK hiikiimleri ekseninde yorumu, yapilan son kanun
degisikliklerinden 6nce de hayli sikintili bir nitelik teskil etmistir. Oncelikle belirtmek gerekir
ki; TurzTesvK’da 18.07.2021 tarihli 7334 Sayili Kanun’la yapilan degisiklikle, TurzTesvK m.
29’a tigiincii ve besinci fikralar eklenmis ve TurzTesvK m. 29°a eklenen fikralar neticesinde,
degisikligin yiiriirliige girmesinden 6nceki metinde TurzTesvK m. 29/3°te yer alan diizenleme,
TurzTesvK m. 29/4’e kaymustir. Bu nedenle, degisiklikten once yayimlanan eserlerde
TurzTesvK m. 29/3’e yonelik yapilan degerlendirmeler, giincel TurzTesvK m. 29/4’tin
yorumunda da dikkate alinabilir niteliktedir.

Isiklar 2018 tarihinde yayimlanan bir ¢aligmasinda, TurzTesvK m. 3/1-i’de yer alan deniz
turizm araci tanimindaki “gezi, spor, eglence ve turizm amagh olarak” ifadesine ve TurzTesvK
m. 29/3’te yer alan “gezi, spor ve eglence amaciyla” ifadesine dikkat ¢ekmistir. Yazar,
TurzTesvK m. 29/3’iin kapsamina giren araglarin, turizm amaci tasimaksizin sadece “gezi,
spor ve eglence” amaciyla kullanilan araglar seklinde diisiiniilebilecegini ifade etmistir. Bu
yorumla, s6z konusu araglarin TTK m. 935/2-a anlaminda ticaret gemisi niteliginde olmayan
gemiler olarak degerlendirilebilecegini belirten yazar, bu durumda DTY’deki tanim ile
TurzTesvK’da kruvaziyer gemileri, yatlar ve dalabilir deniz araglart hakkinda verilen
tanimlarla geliskili bir durum ortaya ¢ikabilecegini belirtmis ve TurzTesvK’nin, s6z konusu
araglarin “gezi, spor, eglence” maksadiyla kullanimlarini “ticari olmayan” kullanim seklinde
6ngodrmediginin anlasildigini belirtmistir. Bkz, Isiklar, Sigorta, 115.

Yazarimn eserinde esas aldig1 ve 28.12.2006 tarihli 5571 Sayili Kanun’la TurzTesvK’ya eklenen
deniz turizm araglart tanimi, 18.07.2021 tarihli 7334 Sayili Kanun’la degistirilmis ve
giiniimiizdeki halini almigtir. Buna karsilik, 18.07.2021 tarihli 7334 Sayili Kanun’la
TurzTesvK’da ¢ok sayida Onemli degisiklik yapilmasma ragmen TurzTesvK m. 29/3
hiikmiiniin TurzTesvK m. 29/4’e kaydirilarak oldugu gibi muhafaza edilmesi, hukuk teknigi
acisindan elestiriye acik bir niteliktedir.

Demir, her kanunun kendi kapsamu igerisinde uygulanacagini ifade etmekte ve bir geminin
deniz turizm araci olarak nitelendirilmesinin TurzTesvK’ nin uygulama kapsami agisindan etki
doguracagini belirtmektedir. Yazarin da isabetle ifade ettigi tizere, TurzTesvK m. 29/3,
TurzTesvK’ nin uygulama kapsamiyla ilgili olup TTK’nin uygulama kapsamini belirleyemez.
Aksinin kabulii halinde, yolcu tagimalarinin 6nemli bir kismina ne TTK nin ne de 2002 tarihli
AS’nin uygulanmas1 miimkiin olur ki, kanun koyucunun iradesinin bdyle bir sonuca yonelik
oldugu sdylenemez. Bkz: Demir, Yolcu Tasima, 573. Ayrica Demir, deniz turizm araglariyla
gerceklestirilen gezi, spor ve eglence faaliyetlerinin her zaman ticari nitelikte olmadigina
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degerlendirildiginde, su soru giindeme gelmektedir: TurzTesvK m. 29/4
uyarinca yolcu tagimacilifi sayillmayan bir faaliyet hakkinda, yolcu
tagimalarinda sigorta zorunlulugunu diizenleyen TTK m. 1259 uygulanabilir mi?
Bu soruya verilecek cevap, yatlar hakkinda uygulanacak zorunlu sigortanin
sinirlarinin ¢izilmesinde oldukca 6nem arz etmektedir.

Deniz turizm araglar1 ve dolayisiyla yatlar s6z konusu oldugunda TurzTesvK,
TTK’ya nazaran 6zel kanun niteligindedir. Buna karsilik TTK, TurzTesvK’ya
gdre sonraki tarihli kanundur. Ozel kanunun daha eski tarihli ve genel kanunun
yeni tarihli olmas1 ihtimalinde, hangi kanunun uygulanacagina dair sabit bir ilke
ve standart bir cevap bulunmamaktadir. Bu durumda mesele, kanunun hazirlik
calismalari ve amaci basta olmak {izere tiim yorum araglarina bagvurularak
gerceklestirilecek bir yorum faaliyeti neticesinde, kanun koyucunun sonraki
tarihli genel kanun hiikmiinii kabul ederken 6nceki tarihli 6zel kanun hiikmiinii
bertaraf etmeyi amaglayp amaglamadiginin tespit edilmesidir’?. Deniz turizm
araglarinin ve dolayisiyla yatlarin TTK m. 1259°da diizenlenen zorunlu sigortaya
tabi tutulabilmesine iliskin yukaridaki baslikta ifade edilen tiim diizenlemeler ile
degisiklikler, TurzTesvK m. 29/4’{in amac1*** ve TurzTesvK m. 29/5’te agik bir
sekilde TTK m. 1259’a yollama yapilmasiyla takip edilen amag®! dikkate
alindiginda; kanaatimizce kanun koyucunun iradesi, deniz yoluyla yolcu

yonelik bir ¢ikarimi isabetsiz bulmaktadir. Bkz: Demir, Yolcu Tasima, 116. Ayni yonde bir
degerlendirme igin bkz: Can, 5.

129 M. Kemal Oguzman ve Nami Barlas, Medeni Hukuk (B. 27, On iki Levha Yaymcilik 2021)
80-81. Ayrica bkz: Dural ve Sari, 118.

130 Kabotaj Kanunu’nun (KabK) (KN: 815, KT: 19.04.1926, RG 29.04.1926/359) korumact
diizenlemelerinin deniz turizmin gelismesi iizerindeki negatif etkilerinin hafifletilmesi
amaciyla TurzTesvK m. 29/4’iin kabul edildigi, 6gretide ifade edilmektedir. Bkz: Can, 5;
Demir, Yolcu Tasima, 573. Deniz kiyisi olan ¢ogu devletin hukukunda bulunan s6z konusu
koruyucu diizenlemeler; dis rekabet karsisinda ulusal denizcilik sektoriinii korumayi, ancak
bununla birlikte iilke icinde deniz tasimacilifinin altyapisint milli giivenlik agisindan
gbzetmeyi ve trafigin yogun oldugu sularda deniz emniyetini saglamay1 hedeflemektedir. Bkz:
Ismail Demir, ‘Kabotaj Kanunu Uzerine Bazi Diisiinceler’ (2020) 6(1) Ticaret ve Fikri
Miilkiyet Hukuku Dergisi 60, 65 (‘Kabotaj’). Ogretide KabK’nmn Tiirk denizciliginin
gelismesinde oldukga 6nemli bir rol oynadigi; ancak, son derece kazuistik, korumaci ve siki
bir yontemle hazirlanan KabK’nin, giincel kosullara gore yenilenmesi gerektigi ifade
edilmektedir. Bkz: Tahir Caga, ‘Tiirkiye’de Deniz Kabotaji Tekeli’ (1975) 41(3-4) Istanbul
Universitesi Hukuk Fakiiltesi Mecmuas1 199, 199-223; Demir, ‘Kabotaj’, 72.

Ogretide, TurzTesvK’nin sigorta zorunlulugu getirirken izledigi amacin, yatta bulunanlarin
yaralanmast veya Olmesi ihtimalinde, bundan sorumlu tutulabilecek olan yat isleteninin
tazminat yiikiiniin altindan kalkacak mali giice sahip olmamasi durumunda s6z konusu yiikiin
sigortaciya devrinin saglanmasi oldugu ifade edilmektedir. Bkz: Unan ve Konfidan, 24.

131
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tagimalarinda sigorta zorunluluguna iliskin TTK hiikiimlerinin, yatlara da
uygulanmasi gerektigi yoniindedir. Dolayisiyla, yatlara uygulanacak zorunlu
sigortalarin tatbiki bakimindan TTK m. 1259 esas alinmali, TurzTesvK m. 29/4
dikkate alinmamalidir®®?. Zira TurzTesvK m. 29/4, yalmzca TurzTesvK nin
uygulama kapsami ve amaglar1 agisindan etki doguracak nitelikte olup TTK’nin
uygulama kapsamini belirleyemez!®, Aksinin kabulii halinde, TTK ve AS
hiikiimlerinin, deniz yoluyla yolcu tasimalarinin o6nemli bir kismina
uygulanamamasi s6z konusu olur ki, bu yénde bir sonu¢ kanaatimizce kanun
koyucunun iradesine uygun degildir3*,

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken ikinci husus, TTK m. 1259 uyarinca zorunlu
sigortanin “fasiyan” tarafindan yapilmasi gerekliligidir. Deniz yoluyla yolcu
tasima soOzlesmesi uyarinca tasiyan sifatinin kazanilabilmesi i¢in; tagiyanin,
yolcuyu veya yolcuyla birlikte bagajini, deniz yoluyla, sag salim sekilde ve
gemiyle tasimayr taahhiit etmesi gerekmektedir'®®. Ogretide, gemi adamu
olmaksizin kisa siireli kiralanan ticari yatlarin s6z konusu oldugu bir ihtimalde
bir tasima sozlesmesi iligkisinin bulunmayacagi ifade edilmektedir'*®. Ayrica,
yatla spor veya gezi yapacaklara, ticari yatin gemi adamlariyla beraber kisa siireli
olarak tahsis edilmesi ihtimalinde de yatin kendisine tahsis edildigi kisi ile yat
donatani arasinda bir tagima sozlesmesinin kurulmus sayilmasinin oldukca
siipheli oldugu belirtilmektedir’®’. Dolayisiyla su soruya cevap verilmesi
gerekmektedir: Yat donataninin veya isleteninin, tasiyan sifatini haiz olmadig:

182 Aym1 ydnde bkz: Demir, Yolcu Tasima, 572-573; Konfidan, 89.
133 Demir, Yolcu Tasima, 573.

134 Aymi yonde bkz: Demir, Yolcu Tasima, 573. Nitekim bu yonde bir sonug, deniz yoluyla yolcu
tagima sozlesmesi hiikiimleri kapsaminda olan bir yatin gemi kazasina karigmasi ihtimalinde,
bedensel zarara ugrayan veya hayatini kaybeden yolcularin veya onlarin hak sahiplerinin
6nemli bir giivenceden yoksun kalmasina sebep olur. Bkz: Demir, Yolcu Tasima, 573. Benzer
bir ¢ikarim igin bkz: Demirel, 4398; Unan ve Konfidan, 24. Sorumluluk sigortalarinda
bedensel zarar hakkinda ayrica bkz: Serap Amasya, ‘Sorumluluk Sigortalarinda Bedensel
Zararlar Teminati Hakkinda Genel Degerlendirme’, Sema Ugakhan Giileg ve Necdet Basa
(editorler), Akit Disi Kusursuz Sorumlulukta Bedensel Zararlar Uluslararas: Kongre (Tiirkiye
Barolar Birligi Yaymlari: 370, 2018) 542, 542 vd.

135 Rayegan Kender ve Ergon Cetingil, Deniz Ticareti Hukuku (Takip Hukuku ve Deniz
Sigortalar: ile Birlikte) Temel Bilgiler (On iki Levha Yaymecilik 2010) 165-166; Ulug Cicim,
527-528.

13 {Jnan ve Konfidan, 24. Ayrica bkz: Taskim, 29-30.

187 Unan ve Konfidan, 24; Demir, Yolcu Tasima, 134-136. Miirettebatli yat kiralama

sozlesmesindeki bosluklarin zaman carteri sozlesmesine dair hiikiimler uyarinca
doldurulabilecegi yoniinde bkz: Taskin, 29-30; Giinay, 386.
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veya tastyan sifatini haiz olmasinin siipheli oldugu bu gibi durumlarda, TTK m.
1259°da diizenlenen zorunlu sigorta hiikiimleri s6z konusu yatlar igin
uygulanacak midir? Bu soruya verilecek cevap, yatlara uygulanacak zorunlu
sigortanin kapsaminin sinirlarinin tespitinde oldukca 6nemlidir.

Ogretideki bizim de katildigimz goriis, TurzTesvK’nin sigorta zorunlulugu
getiritken izledigi amacin yatta bulunanlarin yaralanmasi veya O&lmesi
ihtimalinde bundan sorumlu tutulabilecek olan yat isleteninin tazminat yiikiiniin
altindan kalkacak mali giice sahip olmamasi durumunda s6z konusu yiikiin
sigortaciya devrinin saglanmasi olduguna dikkat ¢ekmekte ve tasiyan sifatini
haiz olmasa bile yat donataninin veya isleteninin TTK m. 1259’da 6ngoriilen
sorumluluk  sigortasim1  yaptirmak  zorunda  birakilmast  gerektigini
belirtmektedir'®. Dolayisiyla, TurzTesvK m. 29/5’te TTK m. 1259’a yapilan
yollamanin, sadece sorumluluk sigortasiyla sinirli oldugu; ancak, bu yollamada
sigortaya konu olacak sorumlulugun bir tasima sézlesmesine dayanmasinin
aranmadi@1 kabul edilmelidir®®. Nitekim TurzTesvK m. 29/5’te, tasiyan veya
yolcu ifadelerine yer verilmeksizin “denize elverislilik belgesinde kapasitesi on
ikiden fazla olan deniz turizmi ara¢lar” ifadelerine yer verilmesi, bu yonde bir
yorumu desteklemektedir.

Sigorta zorunluluguna iliskin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken iigiincii husus, 6zel yatlarin zorunlu sigortaya tabi
olup olmadigidir. TurzTesvK m. 27/1 uyarinca deniz turizm araglari igletmeciligi
belgesi verilmesi igin ticari faaliyetin esas alinmasindan, DTY m. 2 uyarinca
DTY’nin kapsamimin Tiirk bayrakli ticari deniz araglarim kapsamasindan ve
DAZMSSGS A.1°de yer alan “ticari amag¢h yolcu tasiyan deniz aract”
ifadesinden sigorta zorunlulugunun yalnizca ticari yatlar i¢in Ongoriilldigi
diisiintilebilir. Buna karsilik, TurzTesvK m. 29/5’te “denize elverislilik
belgesinde kapasitesi on ikiden fazla olan deniz turizmi araglari” ifadesine
dikkat etmek gerekmektedir. Zira TurzTesvK m. 3/1-i uyarinca deniz turizm
araglarinin kapsamina &zel yatlar da dahildir ve TurzTesvK m. 29/5’te 6zel
yatlarin zorunlu sigortaya tabi olmayacagina iliskin bir istisna 6ngoriillmemistir.
Ayrica TurzTesvK m. 29/5’te atif yapilan TTK m. 1259, Besinci Bolim

138 [Unan ve Konfidan, 24.

139 Yatlar igin 6ngériilen zorunlu sorumluluk sigortasmin “kapasitesi en az 12 kisi” olan yatlari
esas almasi, bu saymin altindaki yaralanma ve dliimlerde yat donataninin ddeme giiciiniin
mevcut olacagl varsayimina dayaniyorsa, bu varsayimin iilkemiz agisindan tartigmaya agik
olduguna dgretide dikkat gekilmektedir. Bkz: Unan ve Konfidan, 24.
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hiikiimleri arasinda yer almaktadir ve Besinci Bolim hiikiimlerinin
uygulanabilmesi i¢in geminin ticaret gemisi olmasi veya tagimanin ticari tagima
olmasi zorunlulugu bulunmamaktadir’®. Dolayisiyla TTK m. 1259’da
Ongoriilen sartlari saglayan 6zel yatlarin da zorunlu sigortaya tabi oldugu kabul
edilmelidir.

Sigorta zorunluluguna iligkin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken dérdiincii husus, sigorta bashkli DTY m. 51
hiikmiidiir. Zira, DTY m. 51/1°’de ve DTY m. 51/2’nin ilk ciimlesinde 6ngoriilen
zorunlu sigortalar, hukuka uygun olarak diizenlenmemistir**. Nitekim, yukarida
aciklandigi {izere zorunlu sigorta, yalnmizca kamu yararinin oldugu hallerde ve
kanunla getirilebilir'*2. Dolayisiyla, herhangi bir yonetmelikte sigorta
zorunluluguna iliskin bir diizenlemeye yer verilmesi halinde, s6z konusu
diizenleme yalnizca bir kanun hiikmiinii tekrarladigr veya agikladig1 olciide
hukuka uygun sayilabilir’*, Bu nedenle, DTY m. 51°de 6ngoriilen zorunlu
sigortalar, TurzTesvK m. 29/5 ve TTK m. 1259 hiikmiini tekrarladigi veya
acikladigr dlciide gegerlidir. TTK m. 1259 yalnizca “yolcularin éliimiinden veya
yaralanmalarindan dogabilecek sorumluluklarina kars:” sigorta yaptirma
zorunlulugu 6ngormektedir. DTY m. 51/2’nin ilk ciimlesinde yer alan “deniz
turizmi araglari isletmelerinin, isletme belgelerinde belirtilen deniz turizmi
ara¢larimin miirettebatina ve iigiincii kigilere verebilecegi zararlart kapsayan
sigorta yaptirmalart zorunludur” ifadesi'**, zorunlu sigorta teminatinin
kapsamin1 TTK m. 1259’da 6ngdriilen sinirlardan daha genis diizenledigi ve
deniz turizm araci hakkinda TurzTesvK m. 29/5’te 6ngoriilen denize elverislilik
belgesindeki kapasitenin on ikiden fazla olmasi sartina yer vermedigi igin,
kanaatimizce hukuka aykiridir. Sonug olarak, denize elverislilik belgesinde
kapasitesi on ikiden fazla olan deniz turizmi araglarini isleten deniz turizmi
araclart isletmelerinin, yalnizca yolcularin yaralanmalarindan veya 6liimiinden

140 Bkz: 1. Besinci Bsliim Hiikiimlerinin Kapsamu.

141 Unan ve Konfidan, 27. DTY m. 51/3’iin Tiiketicinin Korunmas: Hakkinda Kanun (KN: 6502,
KT: 07.11.2013, RG 28.11.2013/28835 (Miikerrer)) yoniinden elestirisi igin bkz: Unan ve
Konfidan, 27.

Bkz: 2. Sigorta Zorunlulugu.

143 Unan ve Konfidan, 27.
144

142

Konfidan, DTY m. 51 hiikmiinde aranan sigorta tiiriinii ve bu sigortanin konusu olan deniz
araglariyla tagman kisileri degerlendirerek, bu kisilerin TTK’da “yolcu” olarak tanimlanan
kisilerden bagkasi olmadigi sonucuna varmakta ve turistik gemiyle seyahat etmekte olan
kisilerin de yolcu sifatin1 haiz oldugunu belirterek bu kisiler i¢cin de TTK hiikiimlerinin
uygulanacagini isabetle belirtmektedir. Bkz: Konfidan, 89.
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kaynaklanabilecek sorumluluklarina kars1 sigorta yaptirma zorunlulugu
bulundugunu kabul etmek gerekmektedir.

Sigorta zorunluluguna ilisgkin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken beginci husus, DAZMSSTTT nin ve DTYUT nin
zorunlu sigortaya iliskin hitkiimleridir. “Deniz turizmi araglari turizm igletmesi
belgesi bagvurulart” bashkli DTYUT m. 7/1-b, DAZMSSTTT uyarinca
miirettebata ve iiciincii kisilere verilebilecek zararlar1i kapsayan sigorta
yapitlmasini  zorunlu tutmaktadir. Oncelikle sunu belirtmek gerekir ki,
DAZMSSTTT nin gilincel hiikiimleri uyarinca deniz turizmi araglart TTK m.
1259’da ongoriilen zorunlu sigortaya tabidir; ancak, deniz turizm araglarinin
zorunlu sigortaya tabi olmasina iligkin mevzuatin tarihsel gelisimi siirecinde
DAZMSSTTT, zorunlu sigorta yoniinden deniz turizmi araglarina muafiyet
saglanmasi hususunda en onemli diizenleme olarak dikkat ¢ekmis ve O6gretide
isabetle elestirilmistir'®®. Buna karsilik her ne kadar DAZMSSTTT nin giincel
hiikiimleri uyarinca deniz turizmi araglarit TTK m. 1259’da 6ngoriilen zorunlu
sigortaya tdbi olsa da zorunlu sigortanin kapsamina iligkin bazi hiikiimler
yoniinden TTK m. 1259’a aykiriliklar mevcuttur. Zira, TTK m. 1259 yalnizca
“yolcularin oliimiinden veya yaralanmalarindan dogabilecek
sorumluluklarina karsi” sigorta yaptirma zorunlulugu 6ngdrmektedir; ancak,
DAZMSSTTT m. 3’ten anlagildig1 lizere, yalnizca yolcularin yaralanmalarindan
veya Oliimiinden kaynaklanan zararlardan dogan sorumluluklar degil, yolcularin
aracinda ve bagajinda meydana gelen maddi hasardan kaynaklanan
zararlardan dogan sorumluluklar ile yolcular disindaki iiciincii sahislara
verilen zararlardan dogan sorumluluklar da DAZMSSTTT uyarinca zorunlu
sigortanin kapsamindadir. Ayrica, DAZMSSTTT m. 3/2’nin altinda yer alan
tablo, yolcu kapasitesi on iki veya on ikiden az olan deniz araglar1 hakkinda da
zorunlu sigorta 6ngoriildiigiine yonelik bir ¢ikarima olduk¢a miisaittirs, TTK
m. 1259/1’in zorunlu sigortanin kapsami hakkinda ¢izdigi acik sinirlara ragmen,
idarenin teblig vasitasiyla zorunlu sigortanin kapsamina maddi hasardan
kaynaklanan zararlardan dogan sorumluluklar ile iic¢lincii kisilere verilen
zararlar1 da dahil etmesi ve yolcu kapasitesi on iki veya on ikiden az olan deniz

145 Elestiriler i¢in bkz: Isiklar, Sigorta, 164; Demir, Yolcu Tasima, 572-574; Konfidan, 85-91.
Ayrica bkz: 1. Mevzuatin Gelisimi.

146 Demirel, 4399; Konfidan, 331. Algantiirk Light, sigorta zorunlulugu agisindan yolcu sayisinimn
bir 6nemi bulunmadigini ve yolcu tagimasinin ticari amagli olmasinin yeterli oldugunu ifade
ederek, deniz aracinda tagman yolcu sayisinin yalnizca verilen asgari teminat tutar agisindan
6nemi bulundugunu belirtmektedir. Bkz: Algantiirk Light, ‘Genel Sartlar’, 321.



Tiirk Ticaret Kanunu’'nun 1259. Maddesi Tahtinda
138 Yatlarda Sigorta Zorunlulugunun Kapsami

araclart hakkinda da zorunlu sigorta 6ngdrmesi, kanaatimizce yukarida belirtilen
gerekeelerle hukuka aykiridir. Dolayisiyla, DAZMSSTTT ve DTYUT
hiikiimleri uyarinca diizenlenen zorunlu sigorta hiikiimlerinin yatlara tatbikinde,
TurzTesvK m. 29/5 ve TTK m. 1259/1 hiikiimleri uyarinca 6ngoriilen sinirlar
esas alinmali ve zorunlu sigortanin yalnizca kapasitesi on ikiden fazla olan
yatlarda s6z konusu oldugu ve bu sigortanin kapsaminin yalnizca yolcularin
Olimiinden veya yaralanmalarindan dogabilecek sorumluluklarla sinirl
bulundugu kabul edilmelidir.

Sigorta  zorunluluguna iligkin TTK m. 1259’un yatlara tatbikinde
degerlendirilmesi gereken altinct husus, DAZMSSGS’nin kapsamina giren
teminat tiirlerinin, TTK’m. 1259°da diizenlenen zorunlu sigortaya nazaran daha
genis kapsamli olmasidir. Nitekim DAZMSSGS A.3 uyarinca oliim teminat,
sakatlik teminat, tedavi giderleri teminati ve maddi hasar teminati
DAZMSSGS’nin  kapsamina dahildir. Ayrica DAZMSSGS hiikiimleri,
kapasitesi on iki veya on ikiden az olan deniz araglari hakkinda da zorunlu
sigorta ongoriildiigiine yonelik bir ¢gikarima oldukga uygundur'¥’. Ciinkii, TTK
m. 1259/1 ve TurzTesvK m. 29/5 hiikiimleri uyarinca zorunlu sigortanin
kapasitesi on ikiden fazla olan deniz araglarinda s6z konusu olacagina iliskin
diizenleme, DAZMSSGS’de mevcut degildir. Ogretide bu  durumun,
DAZMSSGS nin TTK m. 1259’a ek olarak DYYDSY m. 12 ve DAIGSDHY m.
5 hiikiimlerinde 6ngoériilen zorunlu sorumluluk sigortalarin1 da kapsayacak
bigimde diizenlenmis olmasindan kaynaklandig: ifade edilmistir’*3, Mevzuatta
yapilan son degisiklikler neticesinde!®® TurzTesvK ve DTY’nin de
DAZMSSGS’nin  uygulama alanina dahil olduguna ve GYDSHY nin
DYYDSY’yi yiiriirliikten kaldirmast  nedeniyle™ GYDSHY’nin de
DAZMSSGS’nin uygulama alaninda bulunduguna dikkat edilmelidir. Buna
karsilik, belirtilen yonetmeliklerin (D77, DAIGSDHY, GYDSHY ve miilga
DYYDSY) dayanagi olan mevzuat (Limanlar Kanunu'®!, DCMKHK, 10.08.1993
tarihli ve 491 sayili Denizcilik Miistesarliginin Kurulus ve Gérevleri Hakkinda
Kanun Hiikmiinde Kararname?, 26.09.2011 tarihli ve 655 sayili Ulastirma ve
Altyapt Alamina Iliskin Bazi Diizenlemeler Hakkinda Kanun Hiikmiinde

147 Algantiirk Light, ‘Genel Sartlar’, 321.

148 Algantiirk Light, ‘Genel Sartlar’, 320 vd.; Demirel, 4409.

149 Bkz: 1. Mevzuatin Gelisimi.

150 Bkz: Dpn. 116.

151 Limanlar Kanunu, KN: 618, KT: 14.04.1341, RG 14.04.1341/95.
152 RG 19.08.1993/21673.
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Kararname'®, I sayili Cumhurbaskanhg Teskilati Hakkinda Cumhurbaskanhig
Kararnamesi®?) incelendiginde, TTK m. 1259 ve TurzTesvK m. 29/5 hiikiimleri
haricinde, zorunlu sigortaya iliskin herhangi bir kanun hikkmii tespit
edilememektedir. Dolayisiyla, zorunlu sigortanin sinirlarinin tespitinde TTK m.
1259 ve TurzTesvK m. 29/5 hiikiimleri dikkate alinmalidir. Zira, yukarida da
belirtildigi iizere, herhangi bir yonetmelikle sigorta zorunluluguna iliskin bir
diizenlemeye yer verilmesi halinde, s6z konusu diizenleme yalnizca bir kanun
hiikmiinii tekrarladig1 veya agikladigi 6lgiide hukuka uygun sayilmalidir’™, Bu
ilke, genel sartlar i¢in evleviyetle gecerlidir. Bu nedenle, zorunlu sigortanin
sinirlarini 6ngéren bir kanun hitkmiine dayanmaksizin sigorta zorunlulugu
getiren ydnetmelik hiikiimleri (DTY m. 51, DAIGSDHY m. 5, GYDSHY m. 5 ve
miilga DYYDSY m. 12) dikkate alarak hazirlanmis bulunan DAZMSSGS’nin
hiikiimleri degil, TTK m. 1259 ve TurzTesvK m. 29/5 hiikiimleri yatlara
uygulanacak zorunlu sigortanin sinirlarinin tespitinde dikkate alinmalidir.

SONUC

TTK m. 1259°da diizenlenen ve TurzTesvK m. 29/5 uyarinca yatlara ve diger
deniz turizm araglarina da tatbik edilmesi gereken zorunlu sorumluluk sigortasi
sOzlesmesi hususunda yapilan arastirmalar ve incelemeler neticesinde su
sonuglara ulasilmistir:

1) Mevzuatta yat kavramina iligkin benzer fakat kapsamu itibariyle farkli
tanimlar bulundugu tespit edilmistir. Mevzuattaki her hiikmiin kendi kapsami
icerisinde uygulanacag dikkate alindiginda, yat kavramin farklt mevzuat
hiikiimlerinde farkli sekillerde tanimlanmasi dogaldir. Zorunlu sorumluluk
sigortasina tabi olan yatlara uygulanacak hiikiimlerin tespit ve ifade edilmesinde
oldukca 6nemi bulunan ticari yat ve 6zel yat ayrimi, mevzuattaki diizenlemeler
ve Ogretideki goriisler kapsaminda incelenmistir. Kanaatimizce, ekonomik
menfaat saglama amacina dzgiilenen veya fiilen bdyle bir amag i¢in kullanilan
ve ilgili mevzuatta Ongoriilen diger sartlar1 da saglayan her yat ticari yat
sayllmali; ancak ekonomik menfaat saglama amacina tahsis edilmeyen veya
fiilen boyle bir amag i¢in kullanilmayan, yalnizca gezinti, spor, egitim, 6gretim

153 RG01.11.2011/28102 (Miikerrer).
154 RG 10.07.2018/ 30474.
155 Yesilova Aras, 527; Unan ve Konfidan, 27.
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ve bilim amaglarina tahsis edilen ve ilgili mevzuatta 6ngoriilen diger sartlar1 da
saglayan yatlar ise ozel yat olarak kabul edilmelidir.

2) TurzTesvK m. 29/5’in TTK m. 1259’a atfi ve sistematik yorum prensibi
sebebiyle Besinci Boliim hiikiimlerinin  kapsami degerlendirilmistir. Bu
degerlendirmeyle esasinda Ozel yatlarmm sigorta zorunluluguna tabi olup
olmadigimin tespiti amaglanmistir. Besinci Boliim hiikiimleri, mehaz AS
hiikiimleri ve 6gretideki goriisler dikkate alinarak yapilan inceleme neticesinde,
Besinci Boliim hiikiimlerinin uygulanmasi i¢in deniz yoluyla yolcu tagimasinin
yapildigi geminin ticaret gemisi olmasmin zorunlu olmadigi sonucuna
ulagtlmigtir. Ulasilan bu sonug ve TurzTesvK m. 29/5’te yapilan atifta 6zel
yatlarin istisna tutulmamasi sebebiyle, kanaatimizce, TTK m. 1259’da
diizenlenen sigorta zorunlulugu 6zel yatlar i¢in de uygulanmalidir.

3) Deniz araglarma uygulanacak zorunlu sigortalara iliskin mevzuat
incelendiginde, Ogretide yillardir elestirilmesine ragmen, yonetmeliklerle ve
hatta teblig vasitasiyla zorunlu sigortanin kapsamina ve sinirlarina iligkin
diizenlemeler yapildigi tespit edilmistir. S6zlesme yapma zorunlulugu ihdas
etmek, AY m. 48 yarinca giivence altina alinan sézlesme 6zgiirliigiine miidahale
anlamu tagir ve AY m. 13 uyarinca bu miidahale yalnizca kanunla yapilmalidir.
Bu nedenle, CK’yla zorunlu sigorta ihdas edebilmesine olanak saglayan SK m.
13, Anayasa’ya aykiridir ve degistirilmesi gerekmektedir. Zira kanun hikmii
disinda herhangi mevzuat hilkmiinde sigorta zorunluluguna iliskin bir
diizenlemeye yer verilmesi halinde, s6z konusu diizenleme yalnizca bir kanun
hiikmiinii tekrarladigi veya agikladig1 6lgiide hukuka uygun sayilmalidir. Bu
gerekgelerle ve TurzTesvK m. 29/5’in TTK m. 1259’a yaptig1 atif dikkate
alimdiginda, kanaatimizce, TTK m. 1259 deniz turizm araglarina uygulanacak
zorunlu sigortalar yoniinden amir hiikiim olarak kabul edilmelidir.

4) TurzTesvK m. 29/4’tin lafz1 ile TTK m. 1259’un lafzinin celistigi
goriilmiigtiir. Buna karsilik, TurzTesvK m. 29/4’iin amacinin KabK’nin
korumaci diizenlemelerinin deniz turizminin gelismesi lizerindeki negatif
etkilerinin hafifletilmesi oldugu, TurzTesvK m. 29/5’te agik bir sekilde TTK m.
1259’a yollama yapildig1 ve deniz turizm araglarinin ve dolayisiyla yatlarin TTK
m. 1259°da diizenlenen zorunlu sigortaya tabi tutulabilmesine iliskin
mevzuattaki  tim diizenlemeler ve degisiklikler dikkate alindiginda,
kanaatimizce, TTK m. 1259’da Ongoriilen sigorta zorunlulugunun, yatlara
uygulanabilmesinin 6niinde herhangi bir engel bulunmamaktadir.
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5) Deniz yoluyla yolcu tagimalarina iligkin sigorta zorunlulugunu éngéren TTK
m. 1259’un yatlara uygulanmasi hususunda, bazi noktalarda uyumsuzluklar
olabilecegi goriilmiistiir. Deniz yoluyla yolcu tasimasi faaliyeti ile yat¢ilik ve yat
isletilmesi faaliyetlerinin farklt olmasindan kaynaklanan bu durumlara, ticari
yatlarin gemi adami olmaksizin kisa siireli kiralanmas1 veya ticari yatla spor veya
gezi yapacaklara, ticari yatin gemi adamlariyla beraber kisa siireli olarak tahsis
edilmesi 6rnek gosterilebilir. Kanaatimizce, yat donataninin veya isleteninin,
tasiyan sifatini haiz olmadig1 veya tasiyan sifatin1 haiz olmasinin siipheli oldugu
bu gibi durumlarda, TTK m. 1259°da diizenlenen zorunlu sigorta hiikiimleri s6z
konusu yatlar i¢in de uygulanmalidir. Zira, TurzTesvK’nin sigorta zorunlulugu
getirirken izledigi amacin yatta bulunanlarin yaralanmasi veya Olmesi
ihtimalinde bundan sorumlu tutulabilecek olan yat isleteninin tazminat yiikiiniin
altindan kalkacak mali giice sahip olmamasi durumunda s6z konusu yiikiin
sigortactya devrinin saglanmasi ve tasiyan sifatini haiz olmasa bile yat
donataninin veya isleteninin TTK m. 1259’da 6ngdriilen sorumluluk sigortasini
yaptirmak zorunda birakilmasidir. Dolayisiyla, TurzTesvK m. 29/5’te TTK m.
1259’a yapilan atfin, sadece sorumluluk sigortasiyla sinirli oldugunu; ancak, bu
atifta sigortaya konu olacak sorumlulugun bir tasima sdzlesmesine dayanmasinin
aranmadigi kabul edilmelidir. Nitekim TurzTesvK m. 29/5’te, tasiyan veya yolcu
ifadelerine yer verilmeksizin “denize elverislilik belgesinde kapasitesi on ikiden
fazla olan deniz turizmi araglary” ifadelerine yer verilmesi, bu yorumumuzu
destekler niteliktedir.
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ABSTRACT

As a result of the amendments to the Tourism Incentives Code! (TIC) on 18.07.2021,
there is no doubt that Article 1259 of the Turkish Commercial Code? (TCC) regarding
compulsory insurance can also be applied to yachts and other marine tourism vehicles.
On the other hand, in practice there is hesitation about the scope of the compulsory
liability insurance to which marine tourism vehicles are subject. The reason for the
hesitation in practice is the unclear and contradictory provisions in the legislation and
the regulations on the scope of compulsory liability insurance for marine vehicles, which
have been issued in violation of the legal system for about ten years. In this study, the
provisions of the legislation applicable to yachts are evaluated in accordance with Article
29/5 of the TIC, Article 1259 of the TCC and the basic principle regarding the
establishment of compulsory insurance.

Keywords: Yacht sMarine Tourism Vehicle «Compulsory Insurance sMarine Vehicles
Compulsory Liability Insurance

oz

Turizmi Tesvik Kanunu (TurzTesvK) m. 29’da 18.07.2021 tarihinde yapilan
degisiklikler neticesinde, sigorta zorunluluguna dair Tirk Ticaret Kanunu (TTK) m.
1259un yatlar ve diger deniz turizmi araglar1 hakkinda da uygulanabilecegi konusunda
siphe kalmamistir. Buna karsilik, deniz turizmi araglarinin tébi oldugu zorunlu
sorumluluk sigortasinin kapsami hususunda uygulamada tereddiitler bulunmaktadir.
Uygulamadaki tereddiitlerin sebebi, deniz araglar1 zorunlu mali sorumluluk sigortasinin
kapsamu hakkinda, yaklasik on senedir, hukuk sistemine aykir1 sekilde yapilan
diizenlemeler ile mevzuattaki belirsiz ve ¢eligik hiikiimlerdir. Bu ¢alismada TurzTesvK

m. 29/5, TTK m. 1259 ve zorunlu sigortanin ihdas edilmesine iliskin temel ilke uyarinca,
yatlara tatbik edilebilecek mevzuat hiikiimleri degerlendirilmektedir.

Anahtar Kelimeler: eYat Deniz Turizm Aracit eZorunlu Sigorta eDeniz Araglari
Zorunlu Mali Sorumluluk Sigortast

INTRODUCTION

In our beautiful country, which is surrounded by seas on three sides, the bays
located particularly along the Aegean and Mediterranean coasts are ideal and
internationally attractive for yachting and other marine tourism activities due to
their geographical structure—open to wind yet sheltered from waves—as well
as their natural and historical beauty, crystal-clear waters, and lush coastlines®.

L Tourism Incentives Code, Law No. (LN): 2634, Date of Adoption (DA): 12.03.1982, Official
Gazette: 16.03.1982/17635.

2 Turkish Commercial Code, LN: 6102, DA: 13.01.2011, Date of Entry into Force (EF):
01.07.2012, Official Gazette: 14.02.2011/27846.

3 Indeed, revenues from maritime tourism account for approximately 20% of overall tourism
income. See: Cetin Polat, Fevzi Bitiktag and Abdullah Agik, ‘Tiirkiye’de Yat ve Kruvaziyer
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Nevertheless, the legislation concerning yachts and the insurance applicable to
them contains ambiguous and contradictory provisions. Due to the confusion in
the legislation, the compulsory insurance prescribed under Article 1259 of the
Turkish Commercial Code (TCC) could not be applied to yachts and other
marine tourism vehicles for nearly ten years following its enactment. This study
aims to highlight the issues arising or potentially arising from the ambiguous and
contradictory points in the legislation regarding the application of the
compulsory insurance set forth in Article 1259 of the TCC to yachts, and to offer
possible solutions. For this purpose, the relevant provisions of the TCC and the
Tourism Incentives Code (TIC) will be examined in detail. In conducting this
evaluation, the 2002 Athens Convention*—which forms the basis of the TCC
provisions on the carriage of passengers by sea—as well as scholarly opinions
will be taken into consideration.

I. DEFINITION OF THE CONCEPT OF YATCH AND MARINE
TOURISIM VESSELS

1. Definition

Defining the concept of a yacht and distinguishing between private and merchant
yachts is of particular importance for this study. This is because humerous legal
instruments include provisions that refer to the concept of a yacht. Among these
are the Turkish Commercial Code (TCC), the Tourism Incentives Code (TIC),
the Turkish International Ship Registry Code® (TISRC), the Act of Fees® (AF),
the Ship Health Dues Act’, the Value Added Tax Act®, the Marine Tourism

Sezer Ilgin, Ceyda Siiral Efe¢inar and Basak Basoglu (eds), ‘Sunus’, Yat ve Marina
Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri (Vedat Kitapgilik 2023)
VII, VI

4 Athens Convention relating to the Carriage of Passengers and their Luggage by Sea, 2002.

5 Turkish International Ship Registry Code, LN: 4490, DA: 16.12.1999, Official Gazette:
21.12.1999/23913.

6 Act of Fees, LN: 492, DA: 02.07.1964, Official Gazette: 17.07.1964/11756.
7 Ship Health Dues Act, LN: 2548, DA: 06.11.1981, Official Gazette: 10.11.1981/17510.
8 Value Added Tax Act, LN: 3065, DA: 25.10.1984, Official Gazette: 01.11.1984/18563.
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Regulation® (MTR), the Regulation on the Turkish International Ship Registry*°
(RTISR), the Regulation on Sportive Activities for Tourism Purposes??, the Ports
Regulation*? (PR), the Technical Regulation on Ships®® (TRS), the Regulation
on Shipyards, Boat Building and Hauling Facilities!*, the Regulation on the
Equipment of Private Boats and the Qualifications of Persons Operating Private
Boats!® (REPBQPOPB), and the Communiqué on the Implementation of the
Marine Tourism Regulation® (CIMTR), all of which contain provisions relating
to yachts!’. In this study, the legal status of yachts subject to compulsory
insurance will be evaluated in light of the provisions of the TCC, TIC, and MTR,
as well as other relevant legislation. However, in defining the term “yacht,” all
definitions identified in the relevant legislation will be taken into account, and it
will be examined whether yachts qualify as marine tourism vehicles®.

Pursuant to Article 3/1(i) of the TIC, which defines marine tourism vehicles,
yachts are classified into two categories: “private yachts owned by natural and
legal persons engaged in tourism activities for sightseeing, sports, and
recreational purposes in marine and inland waters” and “merchant yachts that
hold documents issued by the Ministry of Transport and Infrastructure as a basis
for their commercial activity.”’; however, the TIC does not provide an explicit
definition of the term “yacht.’®” In contrast, Article 23/1 of the MTR, which was

®  Published in the Official Gazette on 24.07.2009/27298. The MTR was prepared based on TIC
Art. 37/1-A-4. The Yacht Tourism Regulation, which was based on the Council of Ministers
Decision dated 08.06.1983 and numbered 83/6708 and published in the Official Gazette dated
04.08.1983 and numbered 18125, was repealed pursuant to MTR Art. 60.

10 Official Gazatte 23.06.2000/24088.

1 Official Gazette 23.02.2011/27855.

12 Official Gazette 30.10.2012/28453.

13 Official Gazette 17.11.2009/27409.

14 Official Gazette 28.06.2015/29400.

15 Official Gazette 18.01.2023/32077.

16 Official Gazette 10.06.2023/32217.

17 In the literature, it is stated that there is a legislative complexity regarding the definition of

yachts and that, to the extent possible, this fragmented legislation should be consolidated and

simplified under a single framework. See: Sebnem Akipek Ocal, ‘Yat Kiralama S6zlesmesinin

Hukuki Niteligi’, in Sezer ligin, Ceyda Siiral Efe¢inar and Bagak Basoglu (eds), Yat ve Marina

Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri (Vedat Kitapcilik 2023)

351, 360.

For further information on the legal regulations applicable to yachts, see: Hac1 Kara, Yatlarin

Hukuki Durumu ve Deniz Turizmi (Adalet Yayinevi 2023) 27-41 (Yat).

19 According to Art. 13 of the Law on Amendments to the Law on Intellectual and Artistic Works,
the Law on Travel Agencies and the Association of Travel Agencies, the Tourism Incentives
Code, and Certain Other Laws (LN: 5571, DA: 28.12.2006, Official Gazette:

18
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issued based on Article 37/1-A-4 of the TIC, contains a clear definition of the
term. In addition, Article 21/3 of the MTR sets forth the qualifications required
for yachts to be certified by the Ministry. According to Article 23/1 of the MTR,
a yacht is defined as:

“a marine vehicle suitable for use in marine tourism for sightseeing, sports,
and recreational purposes, carrying no more than twelve passengers?, not
classified as a cargo, passenger, or fishing vessel, and equipped with
cabins, a toilet, and a kitchen. Marine tourism vehicles that are limited to
a 100-nautical-mile range during cabotage voyages and do not travel more
than 20 nautical miles from the nearest shore, carry no more than thirty-six
passengers, and are indicated as yachts on their tonnage certificate are also
included in this definition. Marine tourism vehicles registered as
traditionally built wooden vessels or as passenger vessels carrying more
than twelve passengers may also be certified as yachts, provided they are
constructed in the form of a yacht.”

According to Article 2/1(b) of the TISRC, a yacht is defined as?*;

13.01.2007/26402), a definition of the term “yacht” was included under TIC Art. 3/1-i-1.
However, this definition was repealed through the amendment made by Art. 1 of the Law on
Amendments to the Tourism Incentives Code and Certain Other Laws (TIC Amendment Law
—TICAL) (LN: 7334, DA: 18.07.2021, Official Gazette: 28.07.2021/31551).

20 Pursuant to Article 17(1) of Presidential Decree No. 6229 (PD) (Official Gazette:
19.10.2022/31988), the term “yachter” used in MTR Art. 23 was amended to “passenger”.
Additionally, Article 30 of PD No. 6229 amended the phrase “Turkish and foreign-flagged,
number of yachters” in MTR Art. 34(1) to “Turkish-flagged, number of passengers” and
replaced “chartering yachters” with “charterers.” Furthermore, Article 41 of the same PD
amended the phrase “arriving with yachter and without a Ministry certificate” in MTR Art.
47(4) to “arriving with a passenger”. On the other hand, under MTR Art. 4(1)-(6), “yachter”
is defined as “persons on board private yachts for the purposes of recreation, sport, and
leisure, excluding crew and other service personnel.” The term “yachter” is also used in MTR
Arts. 4(1)-(8), 5(3), 9(1), and 47(3). According to MTR Art. 4(1)-(p), “passenger” is defined
as “individuals who receive recreational, entertainment, and sporting services on a
commercially operated marine tourism vehicle for a fee, excluding the crew, other service
personnel, owners, operators, or their representatives.” In light of these provisions of the
MTR, although there are some ambiguities in relation to MTR Arts. 5(3) and 9(1), it can
generally be concluded that the term “yachter” is used for individuals on board private yachts
for recreational, sporting, or leisure purposes, excluding crew and service personnel; whereas
the term “passenger” is used for individuals on board merchant yachts for the same purposes,
excluding crew, service personnel, operators, and their representatives.

2L For registration with the TISR, the activities of “recreation” or “sport” must be carried out in
exchange for economic benefit. Yachts used for “recreation” or “sport” as listed under TCC
Art. 935/2(a) are not eligible for registration with the TISR. See: Kerim Atamer, Deniz Ticareti
Hukuku - Cilt I (On iki Levha Yaymcilik 2017) 685 (Deniz Ticareti). In other words, for a
yacht to be registered in the TISR, it must be used for commercial purposes. See: Kiibra Yetis
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“a marine vehicle built in the form of a yacht, used for sightseeing and
sports purposes, carrying no more than thirty-six yachters??, not classified
as a cargo or passenger ship, recorded in the inventory of a tourism
company, and indicated as a ‘Merchant Yacht’ in the tonnage certificate.”

The definition provided in Article 4/1(b) of the RTISR largely reiterates the
definition in Article 2/1(b) of the TISRC.

According to Article 4/1(z-nn) TRS, a merchant yacht is defined as “a vessel
used commercially for sightseeing and sports purposes, which is not classified
as a cargo, passenger, or fishing vessel.” Furthermore, pursuant to Article
32/1(b) of the TRS, “the passenger capacity on merchant yachts is determined
according to the following criteria: 1) Except for port voyages, the passenger
capacity of merchant yachts is equal to the number of beds in the cabins. 2) The
maximum number of passengers on merchant yachts is thirty-six. ” Article 15/3
of the TRS states that:

“vessels with a merchant yacht classification that have historical
significance, are built in a particular type using traditional methods, and
can accommodate no more than thirty-six people in their cabins may
operate within the near-coastal voyage area, based on the seasonal
maritime and weather conditions of the area of navigation, the nature,
proximity, or short duration of the voyage, and provided that there are
vessels of the same class from other countries operating under the same
conditions, based on the principle of reciprocity.”

Yachts qualify as ships under Article 931/1 of the TCC. This is because yachts
fulfill their designated purpose (sightseeing, recreation, sports) through
movement on water, are capable of floating, and are not considered too small
under maritime custom?. In addition, pursuant to Article 935/2(a) of the TCC,
the Parts titled “Master,” “Maritime Liens,” “Ship,” and “Special Provisions
relating to Compulsory Enforcement,” the Sections titled “Collision” and
“Salvage,” the provisions on limitation of liability for maritime claims, and

Saml, Gemi Miilkiyetinin Hukuki Islem Yoluyla Kazanilmas: (On iki Levha Yaymncilik 2021)
29. For the concept of commercial use, see: Fevzi Topsoy, ‘Ozel Teknelerin Ticari Amagla
Kullanilmas1 Yasagi ve Hukuki Sonuglart’, in Sezer Ilgin, Ceyda Siiral Efe¢inar and Basak
Basoglu (eds), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim
Onerileri (Vedat Kitapgilik 2023) 75, 84-87.

22 According to RTISR Art. 4(1)(c), the term “yachters” refers to a passenger other than
merchant yacht personnel.

Samim Unan and Melisa Konfidan, ‘Yat Sigortas1 Sézlesmelerine ve Enstitii Yat Klozlarmin
Bazi Maddelerine {liskin Degerlendirmeler’, in Sezer Ilgin, Ceyda Siiral Efeginar and Bagak
Basoglu (eds), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Coziim
Onerileri (Vedat Kitapgilik 2023) 11, 12.

23
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Article 1062 regarding the liability of the shipowner for the fault of seafarers
also apply to ships such as yachts that are exclusively designated for sightseeing,
recreational, or sports purposes. As can be understood from Article 935/2(a),
yachts are considered ships under the TCC for the application of certain
provisions®. However, the TCC does not provide an explicit definition of the
term “yacht” in any of its provisions.

According to one doctrinal definition, a yacht is a marine vehicle, either
motorized or sail-powered, used for sightseeing, recreation, or sports
purposes?. In another definition in the literature, in addition to the elements in
the first definition, the characteristics of being generally lightweight and
relatively small are included, and the term “marine vehicle” is replaced with the
term “boat?.” A third doctrinal definition largely overlaps with the second, but
instead of “marine vehicle,” it uses the term “passenger ship?”.” According to
yet another definition in the literature, a yacht is described as a marine vehicle
constructed for personal use, intended for recreational and sightseeing
purposes, and smaller than passenger and cargo ships?.

As can be seen, there are similar yet distinct definitions of the term “yacht” in
national legislation and doctrine. In this study, the definition provided in Article
23/1 of the MTR s taken as the basis for the assessments made. This is because
among the definitions provided in legislation and doctrine, the one found in
Acrticle 23/1 of the MTR is the most recent and comprehensive.

2. Difference Between Private and Merchant Yatch

As can be seen from the provisions of the TIC, the MTR, the TISRC, the RTISR,
and the TRS, yachts are classified as merchant yachts and private yachts?. This

24 Unan and Konfidan, 12-13.

%5 Rojin Ozcan, “Yat Satis Sozlesmesi’ (Master’s Thesis, Istanbul University Institute of Social

Sciences, Private Law Department 2023) 7.

% Mehmet Yazici, ‘Yat Sigortalar® (April 2001) (40) Reasiirér 4, 4; Erhan Gezginci, Yat
Limanlar1 ve Yat Limani Isleticisi Hukuki Sorumluluk Sigortasi (Master’s Thesis, Istanbul
University Institute of Marine Sciences and Management, Department of Maritime Business
Administration 2012) 13.

21 Kara, Yat, 57.

28 Baris Erkan Celebi, Yat Insa Sozlesmesinde Ayip (Adalet Publishing 2021) 32.

29 In the literature, it is also observed that a classification is made between merchant yachts and
private boats. See: Ceyda Siiral Efeginar, “Marinalar Tarafindan Belirlenen Baglama
Ucretlerine Iligkin Sorunlarin Degerlendirilmesi”, in Sezer Ilgm, Ceyda Siiral Efeginar and
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classification is highly significant for the purposes of this study. Indeed, the
distinction between commercial and private yachts plays a critical role in
determining the applicable provisions for yachts subject to compulsory liability
insurance for marine vehicles®.

Articles 2/1-b of the TISRC, 4/1-b of the RTISR, and Articles 4/1-z-nn and 32/1-
b of the TRS contain regulations that delineate the scope of the concept of
merchant yacht. However, no provision directly defining the concept of private
yacht can be identified in the legislation. On the other hand, the definition of
private boat provided in Article 4/1-d of the REPBQPOPB may be taken into
account in outlining the scope of the term private yacht®.. This is because, as
understood from Article 5/2 of the REPBQPOPB, private yachts with a hull
length (LH) not exceeding 24 meters fall within the scope of the REPBQPOPB.
According to Article 4/1-d of the REPBQPOPB, a private boat is defined as®:

“a boat used exclusively for non-commercial purposes such as cruising,
recreation, sports, and amateur fishing, with a hull length (LH) between
2.5 meters (inclusive) and 24 meters (inclusive) when measured according
to national standards, and which is registered in the home port log or ship
registry and issued a home port log license or a ship registry certificate.”

Furthermore, Article 17 of the REPBQPOPB stipulates that private boats may
not be used for commercial purposes under any circumstances®.

As is evident from both the letter of the terms merchant yacht and private yacht
as well as the relevant legislative provisions, the key point of distinction between
private and merchant yachts lies in whether the yacht is used for commercial
purposes. In the legal literature, the phrase “commercial purpose” as used in the
REPBQPOPB has been examined, and it has been observed that this phrase
appears only once in the TCC, specifically in Article 56/4; however, similar yet
not identical expressions such as the purpose of profit-making, the objective of
generating income, and the aim of obtaining economic benefit are used

Bagak Basoglu (eds), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve
Coziim Onerileri (Vedat Kitapgilik 2023) 143, 148-150.

30 See also: 2. Assessment of the Applicale Provisions.

81 Even if marine vehicles over 24 meters in length are not designated for the purpose of
economic benefit, they are not considered private boats within the scope of the REPBPOPPB.
See: Topsoy, 79-80

32 For evaluations and criticisms regarding the definition, see: Topsoy, 77-83.

3 For evaluations and criticisms regarding the prohibition on commercial use, see: Topsoy, 84—
93; Akipek Ocal, 360-361. For the legal consequences of the prohibition on commercial use,
see: Topsoy, 93-95.
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throughout the TCC3*. Given that yachts are considered ships within the meaning
of TCC Atrticle 931/1, the phrase for the purpose of obtaining economic benefit
and the definition of a merchant ship found in TCC Article 931/2 should also be
taken into account when distinguishing between commercial and private yachts.
Therefore, the phrase commercial purpose in the REPBQPOPB should be
interpreted as for the purpose of obtaining economic benefit, and the phrase
commercially in Article 4/1-z-nn of the TRS should likewise be read as in
accordance with the aim of obtaining economic benefit. Indeed, such an
interpretation is consistent with TCC Article 931/2.

In conclusion, any yacht that is designated for or in practice used for the purpose
of obtaining economic benefit and meets the other requirements® set forth in the
relevant legislation should be classified as a “merchant yacht” On the other
hand, yachts that are not designated for or used in practice for such a purpose,
and are instead intended for purposes such as leisure, sport, education, training,
or scientific research, and which meet the other conditions® prescribed by
legislation, should be regarded as “private yachts.” Accordingly, merchant
yachts used in marine tourism must be classified as merchant ships for the
purposes of the application of the TCC¥.

At this point, the following question must be addressed: In general, is it possible
for a yacht that is not designated for the purpose of obtaining economic benefit
on water to be classified as a merchant yacht if it is used incidentally in a profit-
generating activity? The scholarly opinions on Article 931/2 of the TCC, which
defines a merchant ship, shed light on the answer to this question. According to
one view in the literature, the incidental or accidental use of a ship that is not a
merchant ship in a profit-generating activity does not automatically result in its
classification as a merchant ship, even for the duration of such activity®. Another

3 Topsoy, 84-87.

% For instance, pursuant to TISRC Art. 2(1)(b) and RTISR Art. 4(1)(b), requirements such as
being registered in the inventory of a tourism company or being designated as a “merchant
yacht” in the tonnage certificate apply.

% For example, under REPBQPOPB Arts. 4(1)(d) and 5(2), there is a requirement that the vessel
must not exceed 24 meters in length.

87 Atamer, Deniz Ticareti, 685; Nuh Celal Giinay, ‘Miirettebatli Yat Kiralama S6zlesmesinin
TTK Agisindan Degerlendirilmesi’, in Sezer Ilgin, Ceyda Siiral Efe¢inar and Basak Basoglu
(eds), Yat ve Marina Isletmeciliginden Kaynaklanan Hukuki Sorunlar ve Céziim Onerileri
(Vedat Kitapgilik 2023) 373, 378-379.

38 Biilent Sozer, Deniz Ticareti Hukuku — I (Vedat Kitapgilik 2019) 36.
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view, which we also support, interprets the phrase “actually used for this
purpose” in TCC Article 931/2 to mean that, if a ship not designated for the
purpose of obtaining economic benefit is used incidentally in a profit-generating
activity, it should be regarded as a merchant ship for that particular voyage®.
Therefore, in our opinion, if a yacht not designated for the purpose of obtaining
economic benefit on water is used incidentally* in a profit-generating activity,
it should be classified as a merchant yacht.

Il. THE SCOPE OF THE PROVISIONS OF THE TCC ON
CONTRACTS OF CARRIAGE OF PASSENGERS BY SEA AND THE
COMPULSORY INSURANCE UNDER ARTICLE 1259 OF THE TCC

1. Scope of the Provisions of the Fifth Section

According to the definition provided in Article 1247(1) of the TCC, “a contract
of carriage of passengers by sea means a contract made by or on behalf of a
carrier® for the carriage by sea of a passenger or of a passenger and their
luggage, as the case may be*?. Pursuant to Article 1247(2) of the TCC, the

39 Tahir Caga, Deniz Ticareti Hukuku | (Filiz Kitabevi 1995) 39; Tahir Caga and Rayegan
Kender, Deniz Ticareti Hukuku-1 (On iki Levha Yaymncilik 2009) 51-52; Rayegan Kender and
Ergon Cetingil, Deniz Ticareti Hukuku (On ki Levha Yaymncilik 2010) 37; Inci Deniz Kaner,
Deniz Ticareti Hukuku I-11 (Filiz Kitabevi 2019) 20; Emine Yazicioglu, Kender-Cetingil Deniz
Ticareti Hukuku — Revised 16th Edition (Filiz Kitabevi 2020) 52 (Kender-Cetingil); Haci Kara,
Deniz Ticareti Hukuku (On iki Levha Yaymecilik 2020) 52; ismail Demir, Deniz Ticareti
Hukuku (Yetkin Yayinlar1 2021) 64—65 (Deniz Ticareti).

40 In the literature, it is noted that under the TCC, there is uncertainty as to whether the
registration of a yacht in the National Ship Registry is mandatory solely for the purpose of
undertaking a single voyage, in cases where the yacht is not designated for economic benefit
but is incidentally used in a revenue-generating activity and has a gross tonnage exceeding
eighteen tons. See: Atamer, Deniz Ticareti, 680-681.

41 In the literature, it is stated that the phrase “on behalf of a carrier” in TCC Art. 1247(1) is not
legally appropriate. See: Ergon Cetingil, Rayegin Kender, Samim Unan and Emine
Yazicioglu, ‘TTK Tasarist’nin “Deniz Ticareti” Baslikli 5. Kitabinda Yer Alan Hiikiimler
Hakkinda’, Deniz Hukuku Dergisi Special Issue — Evaluations on the Draft Turkish
Commercial Code (Yaylacik Matbaasi, January 2006) 1, 208. The reason is that the status of
carrier is contractual, and only a person who is party to a binding contract qualifies as a carrier
in relation to that contract. A person is not automatically bound by a contract merely because
it was made on “their behalf”. If the person on whose behalf the contract is made has not
granted authority to the contracting party, they cannot be held liable for the obligations arising
from the contract and do not acquire the status of a carrier. See: Cetingil, Kender, Unan and
Yazicioglu, 209.

42 As understood from the preamble of TCC Article 1247, Article 1(2) of the AC constitutes the
source of TCC Article 1247(1).
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provisions of the Fifth Section®® also apply to* “commercial contracts of
carriage of passengers” concluded by the State or other public legal entities;
however, under Article 1247(3) of the TCC, the provisions of the Fifth Section
do not apply to carriage of passengers by air-cushion vehicles®.

Whether the carriage must be performed for fare in order to qualify as a contract
of carriage of passengers by sea is not clear from the letter of Article 1247 of the
TCC. In the preamble of Article 1247, it is stated that the sources of this
provision are Articles 1(2), 1(3), and 21 of the Athens Convention (AC), and that
although initially it was considered to include the element of fare in the definition
under Article 1247(1), this idea was abandoned in order to ensure consistency
with the source provisions. However, the preamble of Article 1247 draws
attention to the fact that the requirement of fare is implied from the express
provision in Article 1247(2), which stipulates that the rules governing contracts
of carriage of passengers shall apply only to commercial carriage of passenger
operations conducted by the state or other public legal entities. Moreover, the
same conclusion may also be reached by reference to Articles 1250(3), 1252(3),
1253, and 1258(1)(a) of the TCC, which explicitly regulate the carrier’s right to
fare, and to Article 1254, which governs the right of retention as a means of
securing claims for fare, as further emphasized in the preamble of Article 1247.

It does not appear possible to draw a definitive conclusion from the letter and
preamble of Article 1247 of the TCC as to whether fare is a mandatory element
in contracts of carriage of passengers by sea®. Although the phrase “commercial

4 In this study, the term “Fifth Section” refers to the Fifth Section titled “Contract of Carriage
of Passengers by Sea”” under the Fourth Part titled “Maritime Contracts” of the Fifth Book of
the TCC, which is titled “Maritime Law”.

4 As also stated in the preamble of TCC Art. 1247, AC Art. 21 constitutes the source of TCC
Art. 1247(2). For criticisms regarding the drafting of AC Art. 21, see: Ismail Demir, 2002 Atina
Sozlesmesi Cergevesinde Deniz Yoluyla Yolcu Tagima (Yetkin Yayinlar: 2020) 141-143 (Yolcu
Tasima).

4 In the preamble of TCC Art. 1247, it is explained that AC Art. 1(3) introduces an exception
for hovercraft, which are capable of travel on land as well, and that TCC Art. 1247(3) includes
a similar exception in order to ensure consistency with the AC.

46 When interpreting statutory provisions, under Article 1(1) of the Turkish Civil Code (TCCiv),
the letter of the provision should first be examined and the essence of the law should be
identified. Thereafter, among the outcomes derived from the interpretation of the provision’s
letter, the one most consistent with the essence of the law should be adopted. See: M. Kemal
Oguzman and Nami Barlas, Medeni Hukuk (28th edn, On Iki Levha Yaymcihik 2022) 6667
(2022). Accordingly, in determining the essence of TCC Article 1247, attention should be paid
to its placement within the systematic structure of the TCC, its relationship with other
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contracts of carriage of passengers” in Article 1247(2) and the third and fourth
sentences of the preamble of Article 1247 may lead to the conclusion that fare is
a necessary element, the absence of any express reference to fare in the definition
provided under Article 1247, as well as the content of the first two sentences of
the preamble, could support the opposite view. This ambiguity*’, particularly
stemming from the preamble of Article 1247 and the letter of Article 1247(2),
has led to differing views in the doctrine®®. In our opinion, fare should not be
regarded as a mandatory element for the existence of a contract of carriage of
passengers by sea®. This is mainly because, although the inclusion of fare in the

provisions of the TCC, its purpose, and the travaux préparatoires. See: Oguzman and Barlas,
2022, 68-73; Mustafa Dural and Suat Sari, Tiirk Ozel Hukuku — Volume | — Fundamental
Concepts and Preliminary Provisions of the Civil Code (Reprint of 8th edn as 9th edn, Filiz
Kitabevi 2014) 128-129. Moreover, the examination of the provision’s preamble and the
evaluation of its source are also significant in determining the essence of TCC Article 1247.
See: Turkish Court of Cassation, Grand Chamber of Civil Assemblies (Yargitay IBGK),
18.11.1945, Case No. 1945/13, Decision No. 1945/15 (Kazanci Case Law Database, accessed
20.12.2024); Atamer, Deniz Ticareti, 553-562; Oguzman and Barlas, 2022, 73; Dural and Sari,
129. For these reasons, the provisions of the AC have also been taken into account when
evaluating TCC Article 1247.

47 In the literature, it is argued that the preamble behind TCC Article 1247 is flawed and contrary
to the principles underpinning the travaux préparatoires of the TCC. See: Kerim Atamer, ‘2002
Atina Sozlesmesi’nde ve Tiirk Ticaret Kanunu Tasarisi’nda Deniz Yolu ile Yolcu Tasima
Sézlesmesi’ (June 2008) 24(3) Banka ve Ticaret Hukuku Dergisi (BATIDER) 103, 150 (Yolcu
Tasima); Melda Taskin, Deniz Yolu ile Yolcu Tasima Sézlesmesinde Tastyanmin Gemi
Kazasindan Sorumlulugu (On iki Levha Yaymcilik 2016) 50; Demir, Yolcu Tasima, 144.

4 Since Article 21 of the AC constitutes the source of TCC Article 1247(2), in this section, the
classification of scholarly views also takes into account the authors’ approach to the element
of fare under the AC. For views arguing that fare is not a mandatory element, see: Atamer,
Yolcu Tasima, 149; Salih Onder, ‘1974 Tarihli Atina Konvansiyonu Baglaminda Denizde
Yolcu Tasima Sézlesmesi’, in Prof. Dr. Firat Oztan’a Armagan Volume II (Turhan Yaymevi
2010) 1537, 1547-1549; Taskin, 36 and 50; Giines Karol Isiklar, 2002 Atina Sézlesmesi
Cercevesinde Deniz Yolu Ile Yolcu Tasimalarinda Zorunlu Sorumluluk Sigortas: (On ki Levha
Yayincilik 2018) 109 (Sigorta); Yazicioglu, Kender—Cetingil, 433; Demir, Yolcu Tasima, 124—
127 and 136-145. For views suggesting that fare is not generally a mandatory element under
the AC, but is required in commercial carriage agreements made by the State or other public
legal entities within the scope of TCC Article 1247(2), see: Ilknur Ulug Cicim, ‘Yeni Tiirk
Ticaret Kanunu’na Gore Deniz Yolu ile Yolcu Tagima Sozlesmesi’ (2012) 18(2) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalar1 Dergisi (MUHF HAD) 525, 528; ilknur
Ulug Cicim and Yunus Alhan, ‘Deniz Yoluyla Yolcu Tasima Sézlesmesi Zorunlu Mali
Sorumluluk Sigortast’ (February 2017) (15)170 Legal Hukuk Dergisi (LHD) 523, 528-529.
For the view that fare should be considered a mandatory element under the AC based on the
implications of Article 21, see: Mertol Can, Tiirk Hukukunda ve Milletlerarasi Hukukta Deniz
Yolu ile Yolcu Tasima Sézlesmesi (Imaj Yaymncilik 2001) 20.

49 Atamer, Yolcu Tasima, 149; Onder, 1547-1549; Taskim, 36 and 50; Ulug Cicim and Alhan,
528-529; Isiklar, Sigorta, 109; Yazicioglu, Kender—Cetingil, 433; Demir, Yolcu Tasima, 124—
127 and 136-145.
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definition was considered during the travaux préparatoires of both the TCC and
the AC, the absence of such an element in the definition under both Article
1247(1) of the TCC and Article 1(2) of the AC strongly supports this
interpretation. Furthermore, Articles 1250(3), 1252(3), 1253, and 1258(1)(a) of
the TCC, which address the carrier’s right to fare, should be understood as
provisions regulating the possibility that the parties may have agreed on a fare in
the contract®. Indeed, the fact that Articles 1248 to 1249 of the TCC, which
define the terms “carrier,” “performing carrier,” and “passenger,” as well as
Articles 1251 to 1253, which govern the passenger’s obligations, do not mention
fare, and that, unlike other parts®! of the TCC dealing with contracts of carriage,
the Fifth Section contains no express provision stating that carriage must be
performed for a fare, supports this conclusion. Additionally, the phrase in Article
1247(2) of the TCC — “the provisions of this Section shall also apply to
commercial contracts of carriage of passengers made by the State and other
public legal entities” — should be understood as a provision intended to exclude
purely public service passenger transport operations from the scope of the Fifth
Section®?,

Another important issue that cannot be clearly inferred from the letter and
preamble of Article 1247 of the TCC, but is of great significance for the purposes
of this study, is whether the carriage activity must be performed by a merchant
ship—or, in other words, whether it must qualify as commercial carriage—for
the provisions of the Fifth Section to be applicable. On this point, differing views
exist in the doctrine. The core of this divergence lies in the fact that Article
935(2) of the TCC, which governs the provisions applicable to vessels that do
not qualify as merchant ships, does not list the provisions of the Fifth Section
concerning contracts for the carriage of passengers by sea. Furthermore,
scholarly discussions regarding whether fare is a mandatory element and various

5 1t is argued that if fare were deemed a mandatory element, legal provisions governing
passenger carriage would not apply to unpaid services such as transportation provided during
public holidays, thereby rendering the protective mechanisms intended for passengers
ineffective. See: Atamer, Yolcu Tasima, 148.

51 In TCC Atrticles 850 and 1138, it is explicitly stated that carriage is to be performed in return
for freight.

52 Demir, Yolcu Tasima, 126 ve 141-143.

5 Atamer, ‘Yolcu Tasima’, 150; Taskin, 50-51; Isiklar, Sigorta, 114-116; Demir, Yolcu Tasima,
124-127.
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interpretations of Article 1247(2) of the TCC constitute additional sources of
these differences of opinion.

According to one view in the doctrine, for the provisions of the Fifth Section to
apply, carriage of passenger by sea must necessarily be performed by a merchant
ship>. In other words, carriage operations that are not of a commercial character
should not fall within the scope of the Fifth Section®®. Proponents of this view
argue that the issue of whether a vessel qualifies as a merchant ship and the issue
of whether fare is a necessary element in contracts of carriage of passengers by
sea should be evaluated independently®s. Accordingly, the provisions of the Fifth
Section should apply to carriage of passenger conducted by a merchant ship,
regardless of whether the carriage is performed for fare or free of fare®’; however,
carriage performed free of fare by a vessel that does not qualify as a merchant
ship should be excluded from the scope of the Fifth Section®. The principal basis
for this view is that the Fifth Section is not referenced in Article 935(2) of the
TCC, and that the provisions of the Fifth Section do not comprise “any
provisions of the Code to the contrary” within the meaning of Article 935(1)°.
According to this view, the absence of fare in the definition provided in Article
1247(1), or the phrase “commercial contract of carriage” in Article 1247(2),
does not provide sufficient clarity to justify the conclusion that non-merchant
ships are subject to the maritime law provisions of the TCC®.

According to another view in the doctrine®, however, the provisions of the Fifth
Section should also apply to passenger carriage by sea that is not of a commercial
character, or in other words, that is carried out by a ship which does not qualify
as a merchant ship. The fact that Article 1247 of the TCC does not stipulate fare
as a mandatory element is considered to “any provisions of the Code to the

% Taskm, 50-51; Demir, Yolcu Tasima, 124-127. See also: Demir, Yolcu Tasima, 131-132;
Demir, Deniz Ticareti, 369.

% Taskm, 51; Demir, Yolcu Tasima, 126.

% Demir, Yolcu Tasima, 125-126.

57 Taskm, 51; Demir, Yolcu Tasima, 124. In the literature, it is rightly emphasized that, in the
operation of a merchant ship, fare may not be requested from passengers for various reasons,
and that a vessel designated for the purpose of generating economic benefit at sea does not lose
its status as a merchant ship merely because it temporarily carries passengers free of fare. See:
Taskin, 51; Isiklar, Sigorta, 115; Demir, Yolcu Tasima, 126.

% Taskm, 51; Demir, Yolcu Tasima, 124.

%9 Taskin, 50-51; Demir, Yolcu Tasima, 125.

8 Demir, Yolcu Tasima, 125-126.

61 Atamer, ‘Yolcu Tagima’, 150.
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contrary” under Article 935(1) of the TCC; therefore, the provisions of the TCC
concerning carriage of passengers by sea should apply equally to carriage
conducted free of fare®2. According to this view, when a ship—regardless of its
type—is used by the State or another public legal entity for the purpose of
obtaining economic benefit, that ship shall be deemed a merchant ship pursuant
to Article 931(2) of the TCC and shall accordingly be subject to the provisions
of the TCC on maritime law under Article 935(1)%. Consequently, if it is argued
that contracts for the carriage of passengers only cover commercial carriage,
Article 1247(2) of the TCC would lose its legal significance®. According to this
interpretation, the existence of Article 1247(2) in the TCC indicates that the
legislature intended to exclude non-commercial carriage performed by the State
or other public legal entities from the general rule that the provisions of the Fifth
Section apply to all types of carriage®.

Although it appears possible to conclude, based on Article 935 of the TCC and
the first view outlined above, that the ship used in the carriage must qualify as a
merchant ship, it is equally possible to reach the opposite conclusion based on
the existence of Article 1247(2) in the TCC and in line with the second view
described earlier. Therefore, in determining the true intent of the law, it is
necessary to examine the preamble behind these provisions as well as the
relevant source provisions®. Since the preamble of Article 935 of the TCC does
not contain any statement that would support a preference for either of these two
views, and the vague letter in the preamble of Article 1247 of the TCC fails to
provide a clear answer, the interpretation must rely on the content of the source
provision. Indeed, pursuant to the General Assembly on the Unification of
Judgments decisions®” of the Court of Cassation, where a provision has been

62 Atamer, ‘Yolcu Tasima’, 150.

63 Atamer, ‘Yolcu Tasima’, 136; Isiklar, Sigorta, 114.

64 Indeed, since the provisions on passenger carriage contracts are not listed under TCC Article
935(2)(b), ships owned by the State or other public legal entities that are not considered
merchant ships would not have fallen under the maritime commercial provisions of the TCC,
even in the absence of TCC Article 1247(2). See: Atamer, Yolcu Tasima, 136; Isiklar, Sigorta,
114-115.

65 Atamer, “Yolcu Tagima’, 136; Isiklar, Sigorta, 115.

66 Atamer, Deniz Ticareti, 553-562; Oguzman ve Barlas, 2022, 73; Dural ve Sar1, 129.

67" Turkish Court of Cassation, General Assembly on the Unification of Judgments (Yargitay
IBGK), 18.11.1945, Case No. 1945/13, Decision No. 1945/15 (Kazanci1 Case Law Database,
Accessed: 22.12.2024); Yargitay IBGK, 20.9.1950, Case No. 1950/4, Decision No. 1950/10
(Kazanci Case Law Database, Accessed: 22.12.2024); Yargitay IBGK, 16.3.1955, Case No.
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translated from a foreign source, its interpretation should be guided by the source
text®®, Upon examining the relevant provisions of the AC, it is observed that
Acrticle 1(3) defines the term ship in a broad manner; that Article 1(2) does not
require fare as a mandatory element of a contract for the carriage of passengers;
and that Article 21 excludes from its scope only those non-commercial carriage
operations performed by public authorities. However, there is no provision
requiring that the carriage be performed by a merchant ship or that carriage not
excluded under the exception for public authorities must necessarily be of a
commercial character. Furthermore, considering that Tiirkiye is a party to the AC
and that the AC has recently entered into force for Tiirkiye®, it is considered
beneficial to interpret the TCC in harmony with its source.

As a result, in our view, except for the exception set forth under Article 1247(2)
of the TCC, all carriage operations falling within the scope of a contract for the
carriage of passengers by sea should be governed by the provisions of the Fifth
Section, regardless of whether they are of a commercial character or performed
by a merchant ship. Indeed, all such operations, with the exception of the one
regulated under Article 21 of the AC, fall within the scope of the AC, irrespective
of whether they are commercial or conducted by a merchant ship™. Nonetheless,
it should be acknowledged that the view pointing out that the letter and preamble
of the TCC are insufficiently clear to justify the application of the Fifth Section
to non-commercial carriage is valid. For instance, we suspect that the reason why
the General Conditions of the Marine Vehicles Compulsory Liability Insurance
(GCMVCLI)™, dated 13.08.2014, define the insured marine vehicles as

1954/26, Decision No. 1955/4 (Kazanc1 Case Law Database, Accessed: 22.12.2024). For more
decisions, see: Atamer, Deniz Ticareti, 558-559.

8 For this reason, any translation errors in the source provision must be corrected in accordance
with the original, and in general, the will of the legislator, case law, and scholarly commentary
relating to the source should be taken into consideration when interpreting the provision. See:
Atamer, Deniz Ticareti, 559. This principle of interpretation is binding under Article 45(5) of
the Court of Cassation Law (LN. 2797, DA: 04.02.1983, Official Gazette: 08.02.1983/17953).

8 For an overview of the process, see: Giines Karol Isiklar, “Tiirkiye’'nin 2002 Atina
Sozlesmesi’ne Taraf Olmasi1”, turkiyenin-2002-atina-sozlesmesine-taraf-
olmasi_pVEV4mT.pdf, accessed: 07.12.2024.

0 Atamer, “Yolcu Tasima’, 149-150; Taskin, 35-36; Demir, Yolcu Tasima, 139.

"L For the process of the entry into force of the GCMVCLI, see: Melisa Konfidan, Deniz Araglar
Sorumluluk Sigortast Sézlesmesi (On 1ki Levha Yaymcilik 2023) 79-80. See also: 1.
Development of the Legislative Framework, pp. 16 ff. In the literature, it has been stated that
a provision indicating the repeal of the former General Conditions of the Marine Vehicles
Compulsory Liability Insurance (FGCMVCLI) upon the entry into force of the GCMVCLI
should have been explicitly included in the final provisions of the latter. See: Duygu Demirel,
“The Scope of the Compulsory Financial Liability Insurance for Marine Vehicles under TCC
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“carriage of passenger for commercial purpose” stems from the ambiguity in
the TCC, leading to the mistaken belief that the Fifth Section does not apply to
non-commercial carriage. Therefore, in order to eliminate any potential
uncertainties regarding the applicability of the Fifth Section to non-commercial
passenger carriage, the TCC should include a clear and explicit provision on this
matter’2,

2. Compulsory Insurance
Pursuant to the first sentence of Article 1259(1) of the TCC,

“When passengers are carried on board a ship that is licensed to carry
mare than twelve passengers, all carriers who undertakes to perform
or performs the whole or a part of carriage shall maintain insurance to
cover liability in respect of the death of and personal injury to
passengers.”

According to the second sentence of Article 1259(1), the minimum limit of
compulsory insurance per passenger’® on each accident may not be less than
250,000 SDRs if the carriage is performed by a ship licensed to engage in
international voyages, and 100,000 SDRs if the carriage is performed by a ship
not licensed for international voyages. Article 1259(2) of the TCC stipulates that

Article 12597 (2017) 5(177) LHD 4379, 4390-4391; Isiklar, Sigorta, 128-129; Konfidan, 79—
80. Regarding the suggestion that the GCMVCLI should more appropriately be titled “General
Conditions of the Compulsory Liability Insurance for Commercial Passenger-Carrying
Maritime and Inland Water Vessels”, see: Didem Algantiirk Light, “An Assessment of the
General Terms and Conditions of the Compulsory Financial Liability Insurance for Marine
vehicles” (2014) 1(Special Issue) LHD — In Honour of Rona Aybay on the 55th Anniversary
of His Academic Career 319, 322 (“General Terms and Conditions™).

2 In our opinion, it would be an appropriate solution to include the provisions of the Fifth Section
in Article 935/2 of the Turkish Commercial Code (TCC). For a similar proposal, see: Isiklar,
Sigorta, 115; Demir, Yolcu Tasima, 125.

3 The phrase “per person (kisi basina)” in the version of the TCC prior to the amendment of
09.07.2024 was rightly criticized in the literature, and it was stated that using the term
“passenger (yolcu)” would be more appropriate. This is because insurance cover is provided
only for individuals with the status of passenger and does not extend to every person on board.
See: Atamer, "Yolcu Tagima", 155 and 212; Ulug Cicim, 542; Melisa Siiriicii, Ciineyt Siizel
ve Kerim Atamer, ‘Metin ve Ceviri’, Kerim Atamer ve Ciineyt Stizel (eds), Yeni Deniz Ticareti
Hukuku 'nun Kaynaklar: Cilt I (On iki Levha Yaymcihik 2013) 263, 277-279; Taskm, 195;
Ulug Cicim ve Alhan, 560; Demir, Yolcu Tasima, 565. As a matter of fact, the term passenger
was included in Article 1259 of the TCC through the amendment introduced by Article 20 of
Law No. 7519 (Official Gazette 09.07.2024/32597). Moreover, it is stated in practice that the
reason for stipulating different liability limits for vessels licensed for international voyages and
those not so licensed is due to the higher insurance premiums.
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ships which do not meet the requirements of Article 1259(1) shall not be allowed
to sail™. It is understood from the preamble of Article 1259 of the TCC that the
provisions of Articles 4bis(1) and 4bis(12) of the 2002 Protocol to the 1974
Athens Convention, which formed the consolidated 2002 Athens Convention
(2002 AC), constitute the source of Article 12597°; however, the provision set
out under Article 4bis(1) of the AC, which allows for the provision of financial
security in the form of a guarantee issued by a bank or similar financial institution
as an alternative to insurance, was not deemed suitable for incorporation into
Turkish law on the grounds that it would not be compatible with the system of
compulsory insurance.

When the legislation concerning compulsory insurance for marine vehicles is
examined, it becomes evident that there are numerous provisions regulating
compulsory insurance’. In contrast, within the legislation applicable to marine
tourism vehicles, it is noteworthy that the only statutory provisions on
compulsory insurance are Article 1259 of the TCC and Article 29(5) of the TIC.
Considering that Article 29(5) of the TIC makes a direct reference to Article
1259 of the TCC, it must be accepted that Article 1259 of the TCC constitutes
the governing provision with respect to the compulsory insurance applicable to
marine tourism vehicles. Indeed, imposing an obligation to enter into a contract
constitutes an interference with the freedom of contract, which is protected under
Article 48 of the Constitution of the Republic of Tiirkiye (Constitution)”.
Therefore, such interference must be introduced by statute, pursuant to Article
1378 of the Constitution and must be carried out in accordance with the public

74 According to the provisions of the PR, port authorities are vested with the duty and authority
to verify the existence and content of the compulsory liability insurance and, where necessary,
to impose sanctions. It is also noted that the Ministry of Transportation and Infrastructures of
Tiirkiye requires the submission of the compulsory liability insurance policy for marine
vehicles before issuing a seaworthiness certificate.

5 For the process leading to compulsory insurance under the 2002 AC, see: Demir, Yolcu Tasima,
494-499. See also: S. Didem Algantiirk, “Yolcularin ve Bagajlarin Deniz Yolu ile Taginmasi
Hakkinda 1974 Atina Konvansiyonu'na 2002 Protokolii ile Getirilen Temel Degisiklikler”
(2003) V1I(1-2) Erzincan Binali Yildirim University Law Review 581, 583-585; Demirel,
4386-4391; Isiklar, Sigorta, 121-130. For the implementation, see: Kerim Atamer, “2002
Tarihli Atina (Londra) S6zlesmesi”, in Kerim Atamer and Ciineyt Siizel (eds), Yeni Deniz
Ticareti Hukuku 'nun Kaynaklar, Vol. 1 (On iki Levha Yaymcilik 2013) 247, 247-262.

6 See: 1. Development of the Legislative Framework. Assessment of the Applicale Provisions

7 Constitution of the Republic of Tiirkiye, Law No: 2709, Date of Adoption: 18.10.1982, OG
09.11.1982/17863 (Reiterated).

Unan and Konfidan, 27; Hakan Bilgeg, “Sozlesme Ozgiirliigiiniin Smirlandiriimasima {ligkin
Anayasal Ilkeler Isiginda Zorunlu Sigortalarin Belirlenmesi Usuliiniin Degerlendirilmesi”

78
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interest requirement set forth in Article 13 of the Insurance Activities Act™
(IAA)®, At this juncture, it is necessary to evaluate Article 13 of the IAA, which
appears to allow the introduction of compulsory insurance by presidential decree
(PD), in conjunction with Article 104(17) of the Constitution, which allows
social and economic rights and duties to be regulated by PDs®. In the legal
literature, it is argued that the notion of “restriction” goes beyond “regulation,”
and that, under Article 13 of the Constitution, all fundamental rights and
freedoms—without exception—may only be restricted by statute®?. In this
respect, it is rightly asserted that restrictions on the freedom of contract may only
be deemed lawful if they are enacted through legislation®. Accordingly, if any
provision in legislation other than a statute introduces a compulsory insurance
requirement, such provision may only be considered lawful to the extent that it
merely reiterates or clarifies a statutory rule. Consequently, this fundamental
principle must be observed when evaluating the insurance obligations applicable
to yachts, and due to the reference in Article 29(5) of the TIC, Article 1259 of
the TCC must be accepted as the governing provision, to the extent that it is
applicable, with respect to the scope and limits of compulsory insurance. The
assessments made in the remainder of this study are based on this fundamental
principle.

(November 2021) 23(2) Dokuz Eyliil Universitesi Hukuk Fakiiltesi Dergisi (DEUHFD) 959,
993-994.

9 Insurance Activities Act, LN: 5684, DA: 03.06.2007, Official Gazette 14.06.2007/26552.

8 Fatma Dilek Kabukcuoglu Ozer, Sigortacilik Kanunu Serhi (On ki Levha Yaymecilik 2012)
180-181; Konfidan, 52.

8L In the literature, it is stated that Article 13 of the IAA is incompatible with the Constitution
and involves an improper delegation of legislative authority. Samim Unan, Tiirk Ticaret
Kanunu Serhi Altinci Kitap: Sigorta Hukuku Cilt II — Zarar Sigortalart (On iki Levha
Yayincilik 2016) 409 (Serh).

8 Merih Omag, “Tiirk Hukukunda Mecburi Sigortalara ve Sorunlarina Genel Bir Bakis”,
Zorunlu Sigortalar Paneli — 19 Kasim 1993 (Sigorta Hukuku Tiirk Dernegi Yaymi 1994) 7,
28-29; Unan, Serh, 409-411; Ecehan Yesilova Aras, “Deniz Araci Isletenin Sorumluluk
Sigortas1”, in Sema Ugakhan Giileg and Necdet Basa (eds), Akit Disi Kusursuz Sorumlulukta
Bedensel Zararlar Uluslararasi Kongre (Tirkiye Barolar Birligi Yaynlart: 370, 2018) 519,
531; Bilgeg, “Zorunlu Sigorta”, 991-992. Bilgeg rightly emphasizes that the first sentence of
Article 13/1 of the IAA should be amended as follows: “In cases deemed necessary for public
interest, compulsory insurance may be introduced by statute. ” See: Bilgeg, “Zorunlu Sigorta”,
994.

Samim Unan, “Yeni Zorunlu Sorumluluk Sigortalar: Ongériiliirken Dikkate Alinmast Gerekli
Olan Hukuk flkeleri”, Zorunlu Sigortalar Paneli — 19 Kasim 1993 (Sigorta Hukuku Tiirk
Dernegi Yaymi 1994) 41, 44; Yesilova Aras, 531; Unan and Konfidan, 27.
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The phrases in Article 1259 of the TCC such as “when passengers are carried

EE Y

on board a ship that is licensed to carry mare than twelve passengers,” “each
accident,” and “all carriers who undertakes to perform or performs the whole
or a part of carriage” have been subject to criticism in the legal literature and
interpreted differently in practice. These criticisms shed light on the ambiguous
points regarding the scope of the compulsory insurance introduced under Article
1259 of the TCC and the identification of the persons who are required to obtain
such insurance. Indeed, the criticisms in the literature are also of particular
importance when assessing the application of Article 1259 of the TCC to yachts.

According to a view expressed in the doctrine, the expression “when passengers
are carried on board a ship that is licensed to carry mare than twelve
passengers” in Article 1259 of the TCC should not be applied. According to this
view, the number of passengers is irrelevant for the obligation to compulsory
liability insurance; what matters is that the carriage of passenger is conducted for
commercial purposes®. According to this opinion, the number of passengers on
board is only relevant in determining the minimum coverage amount®,

When the legislation regarding compulsory insurance applicable to marine
vehicles is examined, it is observed that neither Article 51 of the MTR, Article
3/2 of the Marine Vehicles Compulsory Liability Insurance Tariff and
Instructions Communiqué dated 18 October 2014 (MVCLITIC)®, nor Clause
A.1l of the GCMVCLI refer to a threshold related to a capacity of more than
twelve passengers®’. Furthermore, it is stated in the doctrine that assuming the
shipowner of a yacht would necessarily be financially capable of compensating
for the injury or death of twelve or fewer individuals is debatable®. Although,
de lege ferenda, it could be argued that this number should be reduced, the
threshold currently stipulated in Article 1259 of the TCC is clear®. Indeed, the

84 Algantiirk Light, ‘Genel Sartlar’, 321.
8  Algantiirk Light, ‘Genel Sartlar’, 321.
8 Official Gazette 18.10.2014/29149.

87 For explanations and assessments, see: 1. Development of the Legislative Framework 2.
Assessment of the Applicale Provisions.

8  Unan and Konfidan, 24.

89 Before being amended by Law No. 5790 (LN: 5790, AD: 16.07.2008, OG 29.07.2008/29651),
Article 1(c) of the Code on the Protection of Life and Property at Sea (LPLPS) (LN: 4922, AD:
10.06.1946, OG 14.06.1946/6333) classified any ship carrying more than twelve passengers
as a “passenger ship.” However, this definition was repealed under Article 1 of Law No. 5790.
Nevertheless, Article 4(1-aa) of the Regulation on General Inspection and Certification of
Ships (OG 10.11.2006/26342) defines a passenger ship as any type of ship carrying more than
twelve passengers. For these reasons, it is stated in the doctrine that all marine vehicles
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provision of Article 4bis/1 of the AC, which serves as the source of TCC Article
1259/1, also requires a passenger capacity of more than twelve in order to impose
the insurance obligation®. In our opinion, based on the clear letter of TCC Article
1259 and the explanations provided above, only vessels with a passenger
capacity of more than twelve should be subject to compulsory liability
insurance®.

The expression “each accident” in TCC Article 1259 is criticized in the
doctrine®. This is because the phrase “each accident” in TCC Article 1259 may
evoke liability arising solely from a shipping incident, which could lead to
confusion and erroneous interpretation®. In contrast, according to the letter of
Acrticle 4bis/1 of the AC, the phrase “each distinct occasion” provides insurance
cover not only for liabilities arising from “shipping incident” but also for those
resulting from “not caused by a shipping incident”4. In other words, under AC
Article 4bis/1, insurance cover must be provided not only for liability arising
from death of or personal injury or death of passengers due to a shipping incident
but also for liability arising from any other event that not caused by a shipping
incident causes the death or personal injury of a passenger®®. Indeed, the
academic translation of the AC renders the phrase not as “each accident” but as
“each distinct occasion*®. Therefore, the scope of the compulsory insurance

considered “passenger ships” under Turkish law fall within the scope of compulsory liability
insurance. See: Canan Ozlem Ilgim, “Deniz Yolu ile Yolcu Tasima Sézlesmesine iliskin Bir
Degerlendirme” [An Evaluation of the Contract of Carriage of Passengers by Sea] (Autumn
2007/2) 6(12) Istanbul Ticaret University Journal of Social Sciences 231, 236; Atamer, “Yolcu
Tasima,” 146-147; Isiklar, Sigorta, 161-162. Conversely, it is rightly noted in the doctrine that
the scope of application of the Fifth Section provisions or other provisions of the AC should
be determined in accordance with the TCC or the AC itself. See: Isiklar, Sigorta, 162. For
further discussion on sea taxis, see: Isiklar, Sigorta, 162.

% During the drafting of the AC, the expression “12 or more” was replaced with “more than
twelve” in light of the definition set out in the Annex to the 1974 International Convention for
the Safety of Life at Sea (SOLAS). For detailed information, see: Isiklar, Sigorta, 161-162.

91 Ulug Cicim, 533; Ulug Cicim and Alhan, 537-538; Demirel, 4399; Isiklar, Sigorta, 161-162;
Konfidan, 53.

92 Atamer, ‘Yolcu Tasima’, 155; Siiriicii, Siizel and Atamer, 277-279; Taskin, 195; Demir, Yolcu
Tasima, 565; Konfidan, 150.

Demir, Yolcu Tasima, 565. For contrary see: Yesilova Aras, 528.
% Atamer, ‘Yolcu Tasima’, 155; Taskin, 195.

% Demir, Yolcu Tasima, 565.
9%

93

Siirticii, Siizel and Atamer, 271 and 277. Additionally, in an academic study on the English
translation of the TCC, the phrase “each accident (her kaza)” in TCC Article 1259 was
translated as “each distinct occasion.” See: Ciineyt Siizel, Veniis Comert and Giines Karol
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stipulated in TCC Article 1259 should be understood to include liability arising
from both personal injury or death of passengers caused by a shipping incident
and liability arising from any other occasion resulting in a passenger’s death or
personal injury®’.

The expression “all carriers who undertakes to perform or performs the whole
or a part of carriage” in Article 1259 of the TCC is also subject to criticism in
the doctrine®. According to one view in the doctrine, it is possible to infer from
the letter of this provision that both the contractual carrier and the performing
carrier are, in all circumstances, under the obligation to conclude a compulsory
liability insurance contract®; however, under Article 4bis/1 of the AC, which
serves as the source of the provision, such an obligation is imposed on the carrier
only on the condition that they actually perform the whole or part of the
carriage'®. According to this view, it is stated that!®* TCC Article 1259 applies
to “any carrier participating in the performance of the carriage contract,” and
that the obligation to compulsory liability insurance stipulated in TCC Article
1259 exists only for the carrier who actually performs the whole or a part of the

Isiklar, Maritime Law — Turkish Commercial Code Fifth Book Provisions (On iki Levha
Publishing 2024) 270-271.

9 Although it may appear possible to interpret that the legislator intentionally adopted a narrower
scope in TCC Article 1259—given that in TCC Article 1262, which is based on AC Atrticle 7,
the term “each distinct occasion” was translated into Turkish as “her bir olay ”— there is no
indication in the preamble of TCC Article 1259 that its scope diverges from that of Article 4bis
of the AC. In fact, the preamble of TCC Article 1259 expressly identifies the specific points
on which it deviates from its source, Article 4bis of the AC.

% While the TCC was still a draft, it was noted in the doctrine that identifying all carriers who
undertook part or all of the carriage could prove difficult, and thus it was suggested that the
decisive factor should be the actual perform of the carriage. Accordingly, the presence of
liability insurance only for the performing carrier was deemed sufficient. See: Cetingil,
Kender, Unan and Yazicioglu, “TTK Tasaris1,” 214. Isiklar considers this opinion accurate but
criticizes it for failing to address scenarios in which no performing carrier is involved. See:
Isiklar, Sigorta, 138. Furthermore, Isiklar notes that although not explicitly stated in the AC,
the definition in AC Avrticle 1(1)(c) was included in the AC to designate the party obligated to
procure liability insurance under Article 4bis. He also highlights the absence of this provision
in the TCC and refers to the preamble of TCC Article 1248. See: Isiklar, Sigorta, 136 and 138.
On the other hand, Demir argues that the letter of TCC Article 1259 is sufficiently clear
regarding which carrier is required to obtain insurance and criticizes the lack of any
explanation as to why the source provisions were not followed. See: Demir, Yolcu Tasima,
565.

9 Isiklar, Sigorta, 138.
100 Tgiklar, Sigorta, 136-138.
101 Atamer, ‘Yolcu Tagima’, 155.



ULUG CICIM & OCAL 169

carriage they have undertaken'®?, According to another view in the doctrine, the
letter of TCC Article 1259 is sufficiently clear and does not allow for an
alternative interpretation®, From this perspective, it is sufficient that either the
contractual carrier or the performing carrier obtains the compulsory liability
insurance; for if one of them does so, the obligation for the other is deemed
fulfilled!®, Yet another opinion in the doctrine asserts that, based on the literal
interpretation of TCC Article 1259, both the contractual carrier and the
performing carrier are required to obtain compulsory liability insurance!®,

In our opinion, the expression “who undertakes to perform or performs the whole
or a part of carriage” in Article 1259 of the TCC is not of a nature that can be
disregarded. Although it constitutes a deviation from the source text, the fact that
the obligation to compulsory liability insurance is imposed not only on the
performing carrier’® but also on the contractual carrier appears to be in favor of
the passengers. Indeed, both Article 4bis of the AC and TCC Article 1259 share
the fundamental objective of ensuring that claims for compensation arising from
the death or personal injury of a passenger are protected by insurance cover. In
other words, the compulsory insurance established under Article 4bis of the AC
and TCC Avrticle 1259 is essentially designed for the benefit of the passenger.
Therefore, despite the absence of an explicit explanation in the preamble of TCC
Acrticle 1259 for the deviation from Article 4bis/1 of the AC, it must be accepted
that the compulsory insurance obligation applies not only to the performing
carrier but also to the contractual carrier, given that TCC Article 1259 offers a
more favorable framework for the passenger than its source. On the other hand,
the term “all” in the expression “all carriers who perform” should be
understood as referring only to the performing carriers performing the carriage,
and the term “or” in the expression “who undertake or perform” should be

102 Atamer, “Yolcu Tasima’, 155; Isiklar, Sigorta, 138.

103 Demir, Yolcu Tasima, 565-566.

104 Demir, Yolcu Tasima, 565; Demir, Deniz Ticareti, 377.

105 Ulug Cicim and Alhan, 543-544; Yesilova Aras, 527.

16 The “performing carrier” is defined under TCC Article 1248/2 as “a person other than the
carrier, being the owner, bareboat charterer, or operator of a ship, who actually performs the
whole or a part of the carriage.” It is stated in the doctrine that replacing the term “charterer”
with the same English term would better reflect the original letter in AC Article 1/1-b, and that
the term “charterer” encompasses the notions of “charterer,” “assignee,” and “freighter”
under the TCC. See: Atamer, ‘Yolcu Tasima’, 134; for further information on the concept of
“charterer” and its scope in Turkish law, see: Kerim Atamer, Tiirk Ticaret Kanunu Tasarisina
gore Deniz Hukuku 'nda Cebri Icra (Arikan Publishing 2006) 54-57.
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interpreted as “(either)... or...” Therefore, it should be considered sufficient that
either the contractual carrier or the performing carrier obtains the compulsory
liability insurance. Otherwise, if both carriers are held jointly obliged to
compulsory liability insurance, the insurance premiums to be paid by both could
be reflected in the ticket prices, ultimately resulting in a disadvantage for the
passenger. In conclusion, although the letter of TCC Article 1259 is ambiguous
and deviates from the source provision, it should be accepted that either the
contractual or performing carrier is obliged to obtain the compulsory liability
insurance, based on the rationale that this approach is more beneficial to the
passenger.

It is important to note that when it comes to yachts and their insurance cover
under TCC Article 1259, the terminology employed in the Fifth Section of the
TCC does not always align with that of maritime tourism legislation. Indeed, it
is observed that the TIC and the MTR use the terms shipowner, operator and
owner of the yacht, instead of a uniform term equivalent to “carrier”.
Furthermore, the doctrine states that in cases where merchant yachts are rented
without crew for short-term use, a passenger carriage contract may not be
deemed to exist!®”. Additionally, in cases where the yacht is temporarily
allocated along with crew to individuals for sports or leisure purposes, the
establishment of a carriage contract between the yacht owner and the person
using the yacht is also considered questionable!®. For these reasons, this study
refers to the party obliged to obtain insurance under TCC Article 1259 not as the
“carrier,” but rather as the “shipowner” or “operator” in accordance with
maritime tourism legislation'®. Consequently, it should be accepted that those

107 Unan and Konfidan, 24.

108 Unan and Konfidan, 24. It is stated in the doctrine that a crewed yacht charter contract does
not constitute one of the maritime contracts regulated under the TCC; however, due to its
considerable similarities, any gap in the contract should be filled by reference to the provisions
applicable to the time charter contract. See: Giinay, 386. See also: Tagkin, 29-30.

109 Indeed, this interpretation aligns with the terminology used in the GCMVCLI. For criticism of
the definition of “operator” in the GCMVCLI, see: Algantiirk Light, ‘Genel Sartlar’, 323;
Isiklar, Sigorta, 139. For further information on the concepts of “shipowner” and “operator,”
see: Atamer, Deniz Ticareti, 784-812; Yazicioglu, Kender—Cetingil, 245-249; So6zer, Deniz
Ticareti, 184—199; Kiibra Var Tiirk and Hakan Karan, “Gemi Isleteninin Bedensel Zararlardan
Dolay1 Akit Dist Sorumluluguna Uygulanacak Hukuk,” in Sema Ugakhan Giileg and Necdet
Basa (eds), Akit Disi Kusursuz Sorumlulukta Bedensel Zararlar Uluslararasi Kongre (Turkyie
Barolar Birligi Yayinlar: 370, 2018) 117 ff.; Emine Yazicioglu, “Non-Contractual Liability
of the Maritime Operator,” in Sema Ugakhan Giile¢ and Necdet Basa (eds), Akit Dist Kusursuz
Sorumlulukta Bedensel Zararlar Uluslararasi Kongre (Turkiye Barolar Birligi Yaymlari: 370,
2018) 140 ff.
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who qualify as shipowners under TCC Article 1061/1 or are deemed shipowners
pursuant to TCC Article 1061/2, are the parties to the compulsory liability
insurance contract under TCC Article 1259'1°. Conversely, in cases where an
“performing carrier” exists within the meaning of TCC Article 1248/2 in the
operation of yachts, it should be noted—based on the preamble set out above—
that the “contractual carrier”, in addition!!! to the “shipowner” or “operator”
acting as the “performing carrier”, is also under the obligation to obtain
compulsory liability insurance pursuant to TCC Article 1259; however,
fulfillment of this obligation by either party shall be deemed sufficient.

I11. MARINE VEHICLES COMPULSORY LIABILITY INSURANCE
AND YATCHS

1. Development of the Legislative Framework
Pursuant to Article 29/5 of the TIC,

“Marine tourism vehicles with a capacity of more than twelve, as indicated
in the seaworthiness certificate issued by the Ministry of Transport and
Infrastructure, are subject to the insurance requirements set forth in Article
1259 of the Turkish Commercial Code numbered 6102, dated 13/1/2011.”

The same provision is reiterated in the last sentence of Article 51/2 of the MTR.
Moreover, the first sentence of Article 51/2 of the MTR states that “marine
tourism enterprise certified under this Regulation must take out insurance
covering damages that may be caused to the crew and third parties by the
marine tourism vehicles indicated in their operating certificates.” According to
Articles 3/1-i of the TIC and 4/1-f of the MTR, yachts considered as marine
tourism vehicles are subject to the insurance requirements regulated in Article

10 According to TCC Article 1126: “The charterer (lessee)is obliged to insure against maritime
and liability risks that may arise until the redelivery of the ship and to notify the shipowner
(lessor) in advance of the establishment of the insurance contract. In the insurance contract
and the policy, it is obligatory to address the shipowner (lessor) by name and to insure ‘to
whom it may concern.’” In the doctrine, it is stated that the scope of insurance regulated under
TCC Article 1126 is not entirely clear and that it remains uncertain whether the cover of the
insurance under TCC Article 1126 aligns with that under TCC Article 1259. See: Demirel,
4403. See also: Kerim Atamer, “Yeni Tiirk Ticaret Kanunu Uyarinca Zarar Sigortalarina Giris”
(March 2011) XXVI11(1) BATIDER 21, 58-59.

11t is noted in the doctrine that in a contract of carriage of passenger by sea, the performing

carrier corresponds to the “shipowner” or “operator” within the meaning of TCC Atrticle 1061.
See: Isiklar, Sigorta, 137-139 and 149-150.
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1259 of the TCC due to Articles 29/5 of the TIC and 51/2 of the MTR. Pursuant
to the first sentence of Article 1259/1 of the TCC,

“When passengers are carried on board a ship that is licensed to carry
mare than twelve passengers, all carriers who undertakes to perform or
performs the whole or a part of carriage shall maintain insurance to cover
liability in respect of the death of and personal injury to passengers.”

Compulsory insurance under Article 1259 of the TCC, Article 29/5 of the TIC,
and Article 51/2 of the MTR should also apply to yachts. However, there are
certain ambiguous and conflicting issues in the application of these provisions.
Before discussing these issues, it is useful to briefly address the process by which
the compulsory insurance envisaged in Article 1259 of the TCC has become
compulsory for marine tourism vehicles and consequently for yachts in our
legislation!!2, Indeed, at the time the TCC entered into force, there was no
provision in Article 29/5 of the TIC or the last sentence of Article 51/2 of the
MTR stipulating that marine tourism vehicles are subject to the compulsory
insurance prescribed in Article 1259 of the TCC.

Due to the need to update the Carriage of Passenger by Sea Compulsory Liability
Insurance General Conditions dated 09.03.2011 (CPSCLIGC), which contained
inconsistencies!*® with the TCC, the CPSCLIGC was repealed and replaced by

112 Since the entry into force of the TCC, both the doctrine and practice have addressed the issue
of whether marine tourism vehicles should be subject to compulsory insurance. For academic
assessments, see: Ulug Cicim and Alhan, 538 and 559-560; Demirel, 43904391 and 4396—
4938; Isiklar, Sigorta, 91 and 128; Demir, Yolcu Tasima, 543; Konfidan, 89-91.

For news see: <https://www.vda.org.tr/duyuru/deniz-yolu-yolcu-tasimaciligi-zorunlu-mali-
sorumluluk-sigortasi-/4225>  accessed 07.12.2024;  <https://www.denizhaber.net/mali-
sorumluluk-sigortasinda-zorunluluk-gezi-teknelerinde-kaldirildi-haber-61986.htm> accessed
07.12.2024; <https://www.denizhaber.net/sigortasiz-teknelere-yaptirim-geliyor-haber-
73916.htm> accessed 07.12.2024; <https://www.hurriyet.com.tr/ekonomi/tekne-sahiplerine-
kotu-haber-40435907; <https://www.turizmguncel.com/haber/sigorta-yapmayan-turistik-
gezi-tekneleri-denize-acilamayacak-h31388.htm|> accessed 07.12.2024;
<https://www.denizhaber.net/saban-arikan-hurriyet-yazari-noyan-dogana-tepki-gosterdi-
haber-73963.htm> accessed 07.12.2024; <https://www.denizhaber.net/deniz-araclari-zorunlu-
mali-sorumluluk-sigortasi-tarife-ve-talimat-tebliginde-d-haber-107490.htm> accessed
07.12.2024;  <https://sigortamedya.com.tr/gezi-teknelerine-ve-yatlara-sigorta-zorunlulugu-
getirildi/> accessed 07.12.2024; <https://www.denizhaber.net/ufuk-teker-ticaret-
yapabilmemiz-icin-sigorta-cok-onemli-haber-108151.htm> accessed 07.12.2024,
<https://www.buyukalanya.com/alanyada-yeni-bir-donem-basliyor/129437/> accessed
07.12.2024; <https://sigortamedya.com.tr/butun-deniz-araclari-sigortali-olacak/, accessed
07.12.2024, <https://www.denizhaber.net/deniz-turizmi-araclari-icin-seyir-izin-belgesi-
islemleri-dijital-ortama-tasindi-haber-117369.htm> accessed 07.12.2024.

113 1t should be particularly noted that the absence of a specific regulation on marine insurance
under the TCC, or the failure to exclude marine insurance from the scope of the TCC’s
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the GCMVCLI dated 13.08.2014. Article 2 of the MVCLITIC dated
19.07.2014'*4, pursuant to Article 1259 of the TCC, Article 51 of the MTR,
Article 12 of the Regulation on Regular Voyages by Sea!'® (RVS), and Article 5
of the Regulation on the Insurance and Inspection of Ships Concerning Maritime
Claims!!® (RIISCMC), provided for the application of marine liability insurance
for all commercial passenger-carrying vessels!*’. However, following
objections!!® from the tourism sector, a new communiqué was prepared, and
according to Article 1/3 of the MVCLITIC dated 18.10.2014, the scope of the
communiqué was amended to exclude Article 51 of the MTR, Pursuant to
Acrticle 1 of the Communiqué on Amendments to ‘Marine Vehicles Compulsory
Liability Insurance Tariff and Instructions Communiqué™® dated 22.04.2015
(CAMVCLITIC), the exclusion of marine tourism vehicles from the scope of the
MVCLITIC was based not on Article 51 of the MTR but on Article 29/3 of the
TIC*, Following amendments and added paragraphs pursuant to Article 10 of

mandatory provisions, has been justifiably criticized in the doctrine. See: Samim Unan, “2011
Tarihli (Yeni) Tiirk Ticaret Kanunu’nun Deniz Sigortalarina Iliskin Diizenlemesi,” in Sami
Dogru (ed), Cag University Maritime Law Symposium (Cukurova Matbaa 2012) 168, 168—
172; Kerim Atamer, “Soru-Cevap,” in Sami Dogru (ed), Cag University Maritime Law
Symposium (Cukurova Matbaa 2012) 236, 236.

114 Official Gazette 19.07.2014/29065. In fact, the first regulation on the subject was the Carriage
of Passenger by Sea Compulsory Liability Insurance Tariff and Instructions Communiqué
(CPSCLITIC), issued on the same date and based on CPSCLIGC dated 09.03.2011. With the
entry into force of the TCC, both the CPSCLIGC and CPSCLITIC became secondary
regulations inconsistent with the new Code and were therefore repealed by the MVCLITIC,
published in the Official Gazette on 19.07.2014. The Ministry of Treasury and Finance’s
Sector Announcement No. 2019/3 on the Compulsory Liability Insurance for Carriage of
Passenger by Sea stated that the MVCLITIC repealed the CPSCLITIC. See:
www.lexpera.com.tr, accessed 07.12.2024. For further details, see also: Konfidan, 87-91.

115 Official Gazette 25.11.2010/27766. RVS was repealed by Article 17 of the Regulation on
Regular Voyages by Ships (RRVS), OG 22.11.2023/32377.

116 DA: 01.07.2011, Official Gazette 14.11.2010/27759.

17 In the doctrine, it has been stated that, under the MVCLITIC dated 19.07.2014, subjecting
vessels carrying more than twelve passengers to compulsory insurance as stipulated in Article
1259 of the TCC was an appropriate regulation. See: Konfidan, 87-88.

118 Due to the peak of the marine tourism season, the enforcement of the MVCLITIC dated
19.07.2014 was postponed twice. See: Demirel, 4390; Konfidan, 88.

19 1t has been asserted that vessels operating as daily tour boats along the Aegean and
Mediterranean coasts were not subjected to compulsory insurance on the grounds that they
would not be able to afford the cost. See: Ulug Cicim and Alhan, 538 and 559.

120 Official Gazette 22.04.2015/29334.

121 Exempting marine tourism vehicles from the compulsory insurance provisions through a
communiqué, which has weak legal enforceability, is in clear violation of Article 1259/1 of the
TCC. See: Isiklar, Insurance, 164; Demir, Passenger Carriage, 572. Furthermore, despite the
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the TICAL dated 18.07.2021, Article 29 of the TIC took its current form.
According to Article 1 of the CAMVCLITIC dated 16.03.2022, amendments
were made to Article 1 of the MVCLITIC, adding marine tourism vehicles within
the scope of Article 29/5 of the TIC, and the exclusion provision in Article 1/3
of the MVVCLITIC?2 that removed marine tourism vehicles from the scope was
repealed!?, Moreover, the last sentence of Article 51/2 of the MTR was added
to the MTR pursuant to Article 43 of Law No. 6229 dated 19.10.2022 (Law
6229). Article 7 of the CIMTR dated 10.06.2023, lists among the documents
required for the application for a tourism enterprise certificate'®* for marine
tourism vehicles the compulsory insurance policy covering damages that may be
caused to the crew and third parties pursuant to the MVCLITIC.

Although there are aspects'?® open to criticism from a legal-technical standpoint,
it must be accepted—based on the current legislation in force—that marine
tourism vehicles are subject to the compulsory insurance requirement set forth
under Article 1259 of the TCC. Accordingly, yachts are also subject to the
compulsory insurance envisaged in TCC Article 1259. However, it should be
noted that certain inconsistencies and ambiguities may arise in the application of
TCC Article 1259, Article 29/5 of the TIC, Article 51/2 of the MTR, and other
relevant legislation mentioned above.

TCC containing explicit and mandatory provisions on compulsory insurance, granting
exemptions through a communiqué has been characterized as an administrative fault in the
doctrine. See: Demir, Yolcu Tasima, 573-574.

122 Official Gazette 16.03.2022/31780.

123 The most recent amendment to the MVCLITIC was introduced by the CAMVCLITIC, Official
Gazette 10.10.2024/32688. This amendment updated the liability limits table in accordance
with the changes made to Article 1259 of the TCC by Law No. 7519. For critiques of this table,
see: 2. Assessment of the Applicale Provisions. It has been stated that the reason for the
amendment was objections raised in practice, based on high insurance premiums resulting
from high liability limits.
For information on the tourism operation certificate, see: Hiiseyin Melih Cakir, “Hukuki
Boyutuyla Turizm Isletmesi Belgesi” (July 2024) 12(1) Sakarya University Faculty of Law
Journal 454, 454 ff.
25 In the doctrine, Article 51 of the MTR has been described as an invalid and ineffective
regulation. See: Unan and Konfidan, 27. For further information on the MTR, see: Yigithan

Goksu and Oguz Atik, "Deniz Turizmi Y 6netmeliginin Giiniibirlik Gezi Tekneciligi Y6niinden
Degerlendirilmesi" (2017) (Special Issue) DEU Law Journal 89, 93-97.

124
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2. Assessment of the Applicable Provisions

The first issue to be considered in the application of the insurance obligation
under Article 1259 of the TCC to yachts is Article 29/4 of the TIC*?®. Pursuant
to TIC Article 29/4, “the use of Turkish-flagged marine tourism vehicles for
sightseeing, sports, and entertainment purposes” is not considered “carriage of
passenger.” On the other hand, TIC Article 29/5 stipulates that marine tourism
vehicles with a capacity of more than twelve persons, as indicated in the
seaworthiness certificate issued by the Ministry of Transport and Infrastructure,
are subject to the insurance requirements set forth under TCC Article 1259. In
contrast, it is abundantly clear that TCC Article 1259 pertains to the compulsory
insurance for the carriage of passenger by sea'?’. As can be seen, there is
inconsistency between letter of TIC Article 29/4 and letter of TCC Article 1259
in terms of the application of TIC Article 29/5'?¢, When the letter of these

126 For a case analysis and comparative law study on yacht insurance, see also: Samim Unan, “Yat
Sigortalar1 ile Ilgili Bazi Yabanci Yargi Kararlari ve Bu Kararlara Konu Olusturan
Uyusmazliklarin Tirk Hukuku Bakimindan Degerlendirilmesi” (June 2024) 3(1) Piri Reis
University Journal of Maritime Law 59, 59 ff.

127 Indeed, when Avrticle 1259 of the Turkish Commercial Code (TCC) is evaluated through the
methods of literal interpretation, systematic interpretation, historical interpretation, and
teleological interpretation, it becomes evident that no conclusion contrary to mentioned above
can be reached. In particular, the letter of the provision, its placement under the Fifth Section
titled “Contract of Carriage of Passengers by Sea,” within the Fourth Part titled “Maritime
Contracts” of the Fifth Book of the TCC titled “Maritime Law,” as well as its justification
and the fact that its source is the 2002 AC, all confirm this interpretation. Therefore, any
contrary inference would be unfounded. For a detailed discussion on methods of statutory
interpretation, see: Cigdem Kirca, “Kanunlarin Yorumlanmasinda Yorum Yontemleri”, Panel
on Interpretation in Law and the Judge’s Discretionary Power to Interpret, organized by the
Council of State of the Republic of Tiirkiye (Council of State Publications: No. 97, 2017) 11,
11-28.

128 The interpretation of Article 29/4 of the TIC in light of the provisions of the TCC had already
presented significant challenges even before the most recent legislative amendments. First and
foremost, it should be noted that with the amendments introduced by Law No. 7334 dated 18
July 2021, the third and fifth paragraphs were added to Article 29 of the TIC, and as a result,
the provision previously set out in Article 29/3 of the TIC was moved to Article 29/4 in the
current version of the Code. Therefore, the analyses in scholarly works published prior to this
amendment that refer to the former Article 29/3 remain relevant and applicable to the
interpretation of the current Article 29/4 of the TIC.

In a study published in 2018, Isiklar highlighted the phrase “for the purposes of excursion,
sports, entertainment and tourism” in the definition of marine tourism vehicles in Article 3/1(i)
of the TIC, as well as the phrase “for the purposes of excursion, sports and entertainment” in
Article 29/3 of the same Code. The author argued that the vessels falling within the scope of
Article 29/3 of the TIC could be construed as vehicles used solely for excursion, sports and
entertainment purposes without any tourism-related intent. Building on this interpretation, the
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provisions is evaluated together, the following question arises: Can TCC Atrticle
1259, which regulates the compulsory insurance requirement for carriage of
passenger, be applied to an activity that is not considered carriage of passenger
under TIC Article 29/4? The answer to this question is of particular importance
in delineating the scope of the compulsory insurance applicable to yachts.

When it comes to marine tourism vehicles, and therefore yachts, the TIC
constitutes a special law (lex specialis) in comparison to the TCC. However, the
TCC is a more recent law (lex posterior) than the TIC. In cases where the special
law is enacted earlier and the general law later, there is no fixed principle or
standard answer as to which law should prevail. In such a situation, the issue
must be resolved through an interpretative process that utilizes all available
interpretative tools, particularly the travaux préparatoires and purpose of the
relevant legislation, to determine whether the legislator intended to override the
earlier special provision by enacting the later general provision'?. Taking into
account all the provisions and amendments discussed under the previous
heading, which pertain to the applicability of the compulsory insurance under
TCC Article 1259 to marine tourism vehicles and, consequently, yachts—

author suggested that such vehicles may be considered as ships not qualifying as merchant
ships within the meaning of Article 935/2(a) of the TCC. However, pursuant to author, this
would result in a contradiction with the definitions provided under the MTR and the TIC
regarding cruise ships, yachts, and submersibles. According to the author, it appears that the
TIC does not intend to categorize the use of these vehicles for excursion, sports, and
entertainment purposes as “non-commercial” use. See: Isiklar, Sigorta, 115.

The definition of marine tourism vehicles referenced by the author in that study, which was
added to the TIC by Law No. 5571 dated 28 December 2006, was later amended by Law No.
7334 dated 18 July 2021 and replaced with its current version. Nevertheless, although
numerous significant amendments were introduced to the TIC under Law No. 7334, the fact
that the provision previously set out in Article 29/3 was merely renumbered as Article 29/4
without any substantive revision leaves the legislative technique open to criticism.
Demir states that every law is applicable within its own scope, emphasizing that the
classification of a ship as a marine tourism vehicle has consequences only within the scope of
the TIC. As rightly noted by the author, Article 29/3 of the TIC relates only to the scope of
application of the TIC and cannot determine the scope of the TCC. Otherwise, a substantial
portion of passenger carriage operations would fall outside the scope of both the TCC and the
2002 AC, which would not align with the will of the legislator. See: Demir, Yolcu Tasima,
573. Demir also correctly critiques the view that activities involving excursion, sports, and
entertainment carried out with marine tourism vehicles are always of a non-commercial
character. See: Demir, Yolcu Tasima, 116. For a similar interpretation, see: Can, 5.

129 M. Kemal Oguzman and Nami Barlas, Medeni Hukuk (27th edn, On iki Levha Yaymcilik
2021) 80-81. Also see: Dural and Sar1, 118.
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together with the purpose®*® of TIC Article 29/4 and the explicit reference®! to
TCC Article 1259 in TIC Article 29/5—it is our opinion that the will of legislator
was to ensure that the provisions of the TCC concerning compulsory insurance
for passenger transportation by sea should also apply to yachts. Therefore, in
terms of the enforcement of compulsory insurance applicable to yachts, TCC
Article 1259 should be taken as the basis, while TIC Article 29/4 should not be
taken into account'®2, The reason is that TIC Article 29/4 has significance only
within the scope and objectives of the TIC itself and cannot determine the scope
of application of the TCC'®, Otherwise, a substantial portion of passenger
transportation by sea would fall outside the scope of the TCC and AC, which
would, in our view, contradict the will of legislator 3,

The second issue to be evaluated in the application of the insurance obligation
under TCC Article 1259 to yachts is the requirement that such insurance must be
taken out by the “carrier.” In order to acquire the status of carrier under a

130 1t is stated in the literature that Article 29/4 of the TIC was adopted with the aim of mitigating
the negative effects of the protectionist provisions of the Cabotage Law (CL) (LN: 815, Date
of Adoption: 19.04.1926, Official Gazette 29.04.1926/359) on the development of marine
tourism. See: Can, 5; Demir, Yolcu Tasima, 573. These protective provisions, which are found
in the legal systems of most coastal states, aim to protect the national maritime sector from
foreign competition, ensure national security by safeguarding the infrastructure of domestic
maritime transport, and maintain maritime safety in congested waters. See: Ismail Demir,
“Kabotaj Kanunu Uzerine Bazi Diisiinceler” (2020) 6(1) Journal of Commercial and
Intellectual Property Law 60, 65 (Kabotaj). In the literature, it is noted that although the CL
has played a significant role in the development of Turkish maritime affairs, it was drafted
with an extremely casuistic, protectionist, and strict approach, and thus must be revised in light
of current conditions. See: Tahir Caga, “Tiirkiye'de Deniz Kabotaji Tekeli” (1975) 41(3-4)
Istanbul University Faculty of Law Journal 199, 199-223; Demir, Kabotaj, 72.

131 1t is also stated in the literature that the aim of the TIC in imposing a compulsory insurance
requirement was to ensure that, in cases where passengers on board a yacht are injured or
killed, and where the liable yacht operator lacks the financial capacity to bear the resulting
compensation burden, such burden would be transferred to the insurer. See: Unan and
Konfidan, 24.

132 See also: Demir, Yolcu Tasima, 572-573; Konfidan, 89.
133 Demir, Yolcu Tasima, 573.

134 See also: Demir, Yolcu Tasima, 573. Indeed, such an outcome could leave passengers or their
beneficiaries without proper insurance protection in the event of a marine casualty involving a
yacht subject to the rules on contracts of carriage of passengers by sea. See: Demir, Yolcu
Tasima, 573. For a similar interpretation, see: Demirel, 4398; Unan and Konfidan, 24. For a
general assessment on personal injury coverage in liability insurance, see: Serap Amasya, “A
General Evaluation on Personal Injury Coverage in Liability Insurance”, in Sema Ugakhan
Giileg and Necdet Basa (eds), International Congress on Non-Contractual Strict Liability for
Bodily Injuries (Union of Turkish Bar Associations Publications: No. 370, 2018) 542, 542 ff.
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contract of carriage by sea, the carrier must undertake to transport the
passenger—or the passenger and their baggage—safely by sea and by vessel*®,
According to scholarly opinion, in cases where merchant yachts are rented out
for short periods without crew, a contractual relationship of carriage may not
exist’®. Furthermore, when a merchant yacht is allocated for short-term use
along with its crew for purposes such as sport or sightseeing, it is highly
guestionable whether a contract of carriage is established between the person to
whom the yacht is allocated and the yacht owner®¥’. Accordingly, the following
guestion must be answered: In cases where the yacht owner or operator does not
possess the status of carrier, or where it is doubtful whether such status exists,
should the compulsory insurance provisions under TCC Article 1259 be
applicable to such yachts? The answer to this question is crucial for determining
the boundaries of the compulsory insurance regime applicable to yachts.

An opinion in the doctrine, which we also share, emphasizes that the purpose
pursued by the TIC in introducing a compulsory insurance requirement is to
ensure that, in the event of injury or death of persons on board a yacht, the
financial burden of compensation — if the yacht operator, who may be held
liable, lacks sufficient financial means — is transferred to the insurer'®.
Accordingly, it is stated that even if the yacht owner or operator does not qualify
as a “carrier,” they should nevertheless be required to take out the liability
insurance stipulated under Article 1259 of the TCC*°. Thus, it must be accepted
that the reference made in TIC Art. 29/5 to TCC Art. 1259 is limited solely to
liability insurance, but that the liability to be insured under this provision does
not need to be based on a contract of carriage; indeed, the use of the phrase
“marine tourism vehicles with a capacity of more than twelve, as indicated in

135 Rayegan Kender and Ergon Cetingil, Deniz Ticareti Hukuku (Takip Hukuku ve Deniz
Sigortalari ile Birlikte) Temel Bilgiler (On Iki Levha Publishing 2010) 165-166; Ulug Cicim,
527-528.

136 UUnan and Konfidan, 24. Also see: Taskin, 29-30.

187 Unan and Konfidan, 24; Demir, Yolcu Tasima, 134-136. For the view that the gaps in a crewed
yacht charter agreement may be filled in accordance with the provisions governing time charter
contracts, see: Taskin, 29-30; Giinay, 386.

138 [Jnan and Konfidan, 24.

139 It has been noted in the literature that, if the compulsory liability insurance prescribed for
yachts is based on a “minimum capacity of 12 persons” and assumes that the yacht owner
would have sufficient financial capacity to cover compensation in cases of injury or death
below this threshold, such an assumption is open to debate in the context of Tiirkiye. See: Unan
and Konfidan, 24.
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the seaworthiness certificate,” without any reference to carrier or passenger, in
TIC Art. 29/5 supports such an interpretation.

The third issue that must be assessed in terms of the application of the
compulsory insurance requirement under TCC Art. 1259 to yachts is whether
private yachts are subject to such insurance. It may be argued that the insurance
requirement is limited to merchant yachts, based on the fact that TIC Art. 27/1
provides that an operating license for marine tourism vehicles is granted only for
commercial activities; that the MTR Art. 2 limits the Regulation’s scope to
Turkish-flagged commercial marine vehicles; and that the GCMVCLI, clause
A.L, refers to “marine vehicles carrying passengers for commercial purposes.”
However, it is important to note the letter of TIC Art. 29/5, which refers to
“marine tourism vehicles with a capacity of more than twelve, as indicated in
the seaworthiness certificate.” Under TIC Art. 3/1(i), the definition of marine
tourism vehicles also includes private yachts, and TIC Art. 29/5 does not provide
for any exception excluding private yachts from the compulsory insurance
requirement. Furthermore, TCC Art. 1259, to which TIC Art. 29/5 refers, is
found in the Fifth Section of the TCC, and the application of the provisions in
the Fifth Section does not require the vessel to be a merchant ship or the carriage
to be of a commercial character'*. Therefore, private yachts that meet the criteria
stipulated in TCC Art. 1259 must also be considered subject to compulsory
insurance.

The fourth issue to be considered in the application of TCC Art. 1259 regarding
compulsory insurance to yachts is MTR Art. 51, titled insurance. This is because
the compulsory insurances stipulated in MTR Art. 51(1) and the first sentence of
Art. 51(2) are not enacted in accordance with the law!*. As previously explained,
compulsory insurance can only be imposed by law and only in cases where there
is public interest'42. Therefore, any provision on compulsory insurance included
in a regulation can only be considered lawful to the extent that it repeats or
clarifies a statutory provision!*3, For this reason, the compulsory insurance
stipulated in MTR Art. 51 are valid only to the extent that they repeat or clarify

140 See: 1. Scope of the Provisions of the Fifth Section.

141 Unan and Konfidan, 27. For a critique of Article 51/3 of the Marine Tourism Regulation
(MTR) in light of the Law on the Protection of Consumers (Law No. 6502, Date of Adoption:
07.11.2013, Official Gazette 28.11.2013/28835 (Reiterated)), see: Unan and Konfidan, 27.

142 See: 2. Compulsory Insurance.
143 Unan and Konfidan, 27.



The Scope of Compulsory Insurance for Yachts
180 According to Article 1259 of the Turkish Commercial Code

the provisions of TIC Art. 29(5) and TCC Art. 1259. TCC Art. 1259 stipulates
an obligation to take out insurance only against “liability in respect of the death
of and personal injury to passengers.” The phrase'** in the first sentence of
MTR Art. 51(2), stating that “marine tourism enterprise certified under this
Regulation must take out insurance covering damages that may be caused to the
crew and third parties by the marine tourism vehicles indicated in their
operating certificates” is, in our opinion, unlawful, as it expands the scope of
compulsory insurance cover beyond the limits set out in TCC Art. 1259 and does
not include the requirement under TIC Art. 29(5) that the vessel must have a
certified capacity of more than twelve passengers. Consequently, it must be
accepted that marine tourism enterprises operating marine tourism vehicles with
a certified capacity of more than twelve are only obliged to take out insurance
against liabilities that may arise from the death or injury of passengers.

The fifth issue to be considered in the application of TCC Art. 1259 regarding
compulsory insurance to yachts is the provisions on compulsory insurance in the
GCMVCLI and the CIMTR. Article 7(1)(b) of the CIMTR, titled “Applications
for Tourism Operation Certificates of Marine Tourism Vehicles” requires the
procurement of insurance covering damages that may be caused to the crew and
third parties in accordance with the GCMVCLLI. First of all, it should be noted
that under the current provisions of the GCMVCLI, marine tourism vehicles are
subject to the compulsory insurance stipulated in TCC Art. 1259; however,
during the historical development of the legislation regarding the compulsory
insurance of marine tourism vehicles, the GCMVCLI stood out as the most
significant regulation granting an exemption from compulsory insurance for
marine tourism vehicles and was rightly criticized in the literature,
Nonetheless, although marine tourism vehicles are now subject to the
compulsory insurance under TCC Art. 1259 pursuant to the current provisions
of the GCMVCLLI, certain provisions remain incompatible with TCC Art. 1259
in terms of the scope of the insurance. TCC Art. 1259 stipulates an obligation to
procure insurance only for “liability in respect of the death of and personal
injury to passengers ”; however, as can be understood from GCMVCLI Art. 3,

144 By evaluating the type of insurance required under Article 51 of the MTR and the persons
transported on marine vehicles subject to this insurance, Konfidan rightly concludes that these
persons are none other than those defined as “passengers” under the TCC, and that persons
travelling on touristic vehicles also qualify as passengers, thereby making the provisions of the
TCC applicable to them. See: Konfidan, 89.

15 For criticisms, see: Isiklar, Sigorta, 164; Demir, Yolcu Tasima, 572-574; Konfidan, 85-91.
Also see: 1. Development of the Legislative Framework.
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the compulsory insurance not only covers liabilities arising from the death or
injury of passengers, but also liabilities arising from pecuniary damages to
passengers’ vehicles and luggage, as well as damages caused to third parties
other than passengers. Furthermore, the table located beneath Art. 3(2) of the
GCMVCLI is highly conducive to the interpretation that compulsory insurance
is also required for marine vehicles with a passenger capacity of twelve or
fewer®. In spite of the clear limitations drawn by TCC Art. 1259(1) regarding
the scope of compulsory insurance, the fact that the administration has extended
the scope of insurance through the communiqué to include liabilities arising from
pecuniary damages and from harm caused to third parties, and has further
imposed compulsory insurance on vessels with a certified passenger capacity of
twelve or fewer, is, in our opinion, unlawful for the reasons stated above.
Therefore, in applying the provisions of the GCMVCLI and the MTRAC to
yachts, the limitations stipulated in TIC Art. 29(5) and TCC Art. 1259(1) must
be taken as the basis, and it must be accepted that compulsory insurance applies
only to yachts with a certified capacity of more than twelve passengers and is
limited solely to liabilities arising from the death or injury of passengers.

The sixth issue to be considered in the application of TCC Art. 1259 regarding
compulsory insurance to yachts concerns the fact that the types of coverage
falling within the scope of the GCMVCLI are broader than the compulsory
insurance stipulated in TCC Art. 1259. Indeed, pursuant to GCMVCLI Art. A.3,
the scope of the insurance includes coverage for death, disability, medical
treatment expenses, and pecuniary damage. In addition, the provisions of the
GCMVCLI are highly conducive to the interpretation that compulsory insurance
is also required for marine vehicles with a passenger capacity of twelve or
fewer¥’. Since the rule that compulsory insurance applies only to vessels with a
certified passenger capacity exceeding twelve—stipulated in TCC Art. 1259(1)
and TIC Art. 29(5)—is not present in the GCMVCLI. In the literature, it has been
stated that this situation arises from the fact that the GCMVCLI is drafted so as
to also cover the compulsory liability insurances set forth in Art. 12 of the RVS

146 Demirel, 4399; Konfidan, 331. Algantiirk Light states that the number of passengers has no
significance in terms of compulsory insurance, and that the commercial character of the
passenger transport alone is sufficient. She further emphasizes that the number of passengers
carried on the maritime vehicle is only relevant with respect to the minimum amount of
coverage provided. See: Algantiirk Light, “Genel Sartlar”, 321.

147 Algantiirk Light, ‘Genel Sartlar’, 321.
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and Art. 5 of RIISCMC8, It should be noted that, as a result of**° recent
legislative amendments, both the TIC and the MTR fall within the scope of
application of the GCMVCLLI, and that RVS also falls within its scope, since it
repealed’™ the RRVS. On the other hand, when examining the legislation
underlying the aforementioned regulations (namely the Ports Law'*, the Decree
Law No. 491 of 10.08.1993 on the Establishment and Duties of the
Undersecretariat for Maritime Affairs*®?, the Decree Law No. 655 of 26.09.2011
on Certain Regulations Concerning Transport and Infrastructure’®, and
Presidential Decree No. 1 on the Presidential Organization'®*), no statutory
provision other than TCC Art. 1259 and TIC Art. 29(5) can be found with regard
to compulsory insurance. Therefore, the limits of compulsory insurance must be
determined on the basis of TCC Art. 1259 and TIC Art. 29(5). As previously
noted, any provision introduced by a regulation with respect to compulsory
insurance can only be deemed lawful to the extent that it reiterates or clarifies a
statutory provision!®. This principle applies a fortiori to general terms and
conditions. For this reason, in determining the scope of compulsory insurance
applicable to yachts, not the provisions of the GCMVCLI—prepared on the basis
of regulatory provisions such as MTR Art. 51, RIISVPT Art. 5, RSMTV Art. 5,
and the now-repealed RPOMTFV Art. 12, none of which are grounded in a
statutory basis for compulsory insurance—but rather the provisions of TCC Aurt.
1259 and TIC Art. 29(5) must be taken into account.

CONCLUSION

As a result of research and analysis conducted regarding the compulsory liability
insurance contract stipulated under TCC Art. 1259 and required to be applied to
yachts and other marine tourism vehicles pursuant to TIC Art. 29(5), the
following conclusions have been reached:

1) It has been identified that similar, yet substantively different, definitions of
the concept of “yacht” exist in various pieces of legislation. Considering that

148 Algantiirk Light, ‘Genel Sartlar’, 320 vd.; Demirel, 4409.

149 See: 1. Development of the Legislative Framework.

150 See: Dpn. 116.

151 Ports Law, Law No: 618, Date of Adoption: 14.04.1341, Official Gazette 14.04.1341/95.
152 Official Gazette 19.08.1993/21673.

153 Official Gazette 01.11.2011/28102 (Reiterated).

154 Official Gazette 10.07.2018/ 30474.

155 Yegilova Aras, 527; Unan and Konfidan, 27.
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each provision should be applied within its own legal framework, it is natural for
the definition of a yacht to differ across legislation. The distinction between
private and merchant yachts, which is of considerable importance in determining
and articulating the provisions applicable to yachts subject to compulsory
liability insurance, has been examined in light of relevant legislative provisions
and scholarly opinions. In our view, any yacht that is designated for, or in
practice used for, the purpose of deriving economic benefit and also fulfills the
other requirements set out in the relevant legislation should be considered a
merchant yacht. Conversely, yachts that are not designated for nor used in
practice for the purpose of economic benefit, and are solely allocated to purposes
such as recreation, sport, education, training, or scientific activities, and that also
meet the other conditions prescribed by the applicable legislation, should be
regarded as private yachts.

2) Due to the referral made by TIC Art. 29(5) to TCC Art. 1259 and based on the
principle of systematic interpretation, the scope of the provisions under the Fifth
Section has been evaluated. This assessment aimed to determine whether private
yachts are also subject to the compulsory insurance. Based on an examination of
the provisions under the Fifth Section, the relevant provisions of the Athens
Convention (AC), and doctrinal opinions, it has been concluded that the
applicability of the provisions under the Fifth Section does not require the vessel
engaged in carriage of passenger by sea to be a merchant ship. Given this
conclusion, and the absence of any express exclusion of private yachts in the
referral made under TIC Art. 29(5), it is our opinion that the compulsory
insurance requirement set forth under TCC Art. 1259 should also be applicable
to private yachts.

3) Upon examining the legislation governing compulsory insurance for marine
vehicles, it has been observed—despite longstanding criticism in the literature—
that the scope and limits of such insurance have been regulated through
secondary legislation, such as regulations and even communiqués. The
imposition of a contractual obligation to insure constitutes an interference with
freedom of contract, which is safeguarded by Art. 48 of the Constitution, and
such interference must be made exclusively by statute pursuant to Art. 13 of the
Constitution. For this reason, Art. 13 of the IAA, which permits to introduce
compulsory insurance by presidential decree, is unconstitutional and should be
amended. Indeed, any provision on compulsory insurance introduced by other
than a statute can only be deemed lawful to the extent that it merely reiterates or
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clarifies a statutory rule. Based on these grounds and taking into account the
referral made in TIC Art. 29(5) to TCC Art. 1259, it is our view that TCC Art.
1259 should be regarded as the primary provision governing the compulsory
insurance applicable to marine tourism vehicles.

4) There appears to be a contradiction between the letter of TIC Art. 29(4) and
that of TCC Art. 1259. However, given that the objective of TIC Art. 29(4) is to
mitigate the negative effects of the protective provisions of the CL on the
development of marine tourism, the explicit reference to TCC Art. 1259 in TIC
Art. 29(5), and all other legislative provisions and amendments that provide for
the application of the compulsory insurance under TCC Art. 1259 to marine
tourism vehicles—including yachts—it is our opinion that there is no legal
obstacle to applying the compulsory insurance requirement set forth under TCC
Art. 1259 to yachts.

5) In relation to the application of the compulsory insurance under TCC Art.
1259 to yachts used for carriage of passenger by sea, certain inconsistencies have
been identified. These stem from the differing nature of commercial carriage
passenger by sea versus yachting and yacht operation. For instance, a merchant
yacht may be rented without a crew for a short period, or it may be temporarily
allocated with its crew for sports or leisure activities. In our view, even in such
cases where the yacht owner or operator may not possess the legal status of a
“carrier,” or where such status is uncertain, the compulsory insurance provisions
under TCC Art. 1259 should still be applied to such yachts. This is because the
objective pursued by the TIC in imposing the compulsory insurance is to ensure
that, in the event of injury or death of those on board, the financial burden on the
yacht operator—who may be held liable—is transferred to the insurer,
particularly in circumstances where the operator lacks sufficient financial
capacity. Thus, even if the yacht owner or operator is not deemed to be a carrier,
they should still be required to take out the compulsory liability insurance
envisaged under TCC Art. 1259. Therefore, the referral made in TIC Art. 29(5)
to TCC Art. 1259 should be interpreted as being limited solely to the liability
insurance itself and should not be understood as requiring that the liability in
question arise from a contract of carriage. Indeed, the absence of terms such as
carrier or passenger in TIC Art. 29(5) and the inclusion instead of the phrase
“marine tourism vehicles with a capacity of more than twelve, as indicated in
the seaworthiness certificate” supports this interpretation.
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