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DEHUKAMDER YAYIN iLKELERi

Dergiye gonderilen yazilar baska bir yerde yayimlanmamis ya da yayimlanmak {izere
gonderilmemis olmalidir. Yazilar, yayimlanmak iizere kabul edildigi takdirde, Ankara
Universitesi Deniz Hukuku Ulusal Arastirma Merkezi (DEHUKAM) (dijital / elektronik ortamlar
dahil) biitiin yayin haklarina sahip olur. DEHUKAM’ i izni olmaksizin baska bir yerde
yayimlanamaz.

Dergiye gonderilen yazilar Yaym Etigi Komitesi (COPE / Committee on Publication Ethics)
tarafindan belirlenmis rehber ilkelere uygun olmak zorundadir. Bkz: https://publicationethics.org /
Yaz1 teklifleri DergiPark Sistemi {izerinden iletilir. Derginin DergiPark adresi i¢in bkz:
https://dergipark.org.tr/tr/pub/dehukamder

Yazi teklifinde yazarlar unvanlarini, gorev yaptiklart kurumlari, haberlesme adreslerini, telefon
numaralarini ve e-posta adreslerini bildirmelidirler.

Yazilar, Tiirkge ve Ingilizce 6zet ile bibliyografya harig, 10.000 kelimeyi gegmemelidir. Yazilarmn
bagina, Tiirkge ve Ingilizce 6zetlerinin yani sira, Tiirkge ve Ingilizce baslik ve en fazla 5 adet
anahtar kelime eklenir. Oz ya da abstract Times New Roman formatinda 10 punto, en fazla 350
kelime olmalidir.

Yazarlar tarafindan gonderilen makaleler Turnitin intihal tarama programinda taranmaktadir. Bu
programda (bibliyografik materyaller, alintilar ve 7 kelimeden kiigiik benzerlikteki kaynaklar
harig¢ tutulmak iizere) azami %10 benzerlik oranina sahip olan makaleler hakkinda siirece devam
edilebilir.

Yazi basghigmin hemen altinda sayfa sagina yanastirilmig olarak yazarin unvani ile adi soyadi
belirtilmeli, soyadin sonuna bir yildizli dipnot konulmalidir. Yildizli dipnotta ise yazarin
akademik unvani, ¢aligilan bolim, fakiilte, tiniversite, mail adresi ve ORCID numarasina yer
verilmelidir.

Orn: Ankara Universitesi Hukuk Fakiiltesi, Deniz Hukuku Anabilim Dali (e-posta adresi)
(ORCID: 0000-0000-0000-0000).

Yazilar Microsoft Word veya Microsoft Word 5.1 for Macintosh formatinda hazirlanmalidir.
Ana metin Times New Roman karakterinde, 11 punto, yazi aralig: 1.1 aralik, paragraf aralig1 9 nk,
olacak sekilde iki yana yash yazilmalidir. Dipnotu 0,5 cm igeri girintili Times New Roman
karakterinde 9 punto, yazi aralig1 1 punto, paragraf aralig1 2 nk olmalidir.

Metin i¢inde yapilan alintilarin ii¢ satirdan az olmasi durumunda alintilanan kisim “den den”
i¢inde yazilir. Alintilarin {i¢ satirdan fazla olmasi durumunda ayri bir paragraph olarak sagdan ve
soldan 1,5 cm girintili, “den den” i¢ginde, Times New Roman karakterinde, 9 punto, yazi araligi 1,1
aralik, paragraf aralig1 6 nk formatinda yazilir.

(11) Yazida kullanilan yabanci kelimeler italic fontla belirtilir.

(12)

(13)

(14)

Ana metin igerisinde kelimeler zorunlu olmadik¢a kisaltmadan yazilir. Kisaltma yapilmasi
gereken hallerde kelimeler ilk kullaniminda kisaltilmadan tam olarak verilmeli ve yanina parantez
icinde kisaltilmis versiyonu eklenmelidir. Bundan sonraki kisimlarda ise direk kisaltilmis haliyle
kullanilabilir.

Metin igerisinde bagliklar, asagidaki sekilde diizenlenmelidir:

L. KALIN VE TUMU BUYUK HARF

1. Kalin ve Sadece ilk Harfler Biiyiik

A. Kalin ve Sadece ilk Harfler Biiyiik

a. Beyaz ve Sadece Ik Harfler Biiyiik

aa. Beyaz ve Sadece Ilk Harfler Biiyiik

Dergiye gonderilen yazilarada bibliyografya ve atiflar Oxford University Standard for the Citation
of Legal Authorities (OSCOLA) stilinde hazirlanmalidir. Tlgili referans sisteminin son haline
https://www.law.ox.ac.uk/sites/default/files/migrated/oscola_4th_edn_hart_2012.pdf araciligiyla
erigilebilir.

Bibliyografyada kaynaklara yapilacak ilk atiflar asagidaki verilen drnekler dogrultusunda yapilir:
Kitaplar ve kitap béliimleri icin:

Vil
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Vil

Nil Kula-Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Karsi Sorumlulugu Sinirlama Fonu
(1. Baski, On Iki Levha Yayincilik 2015).
Yiicel Acer ve Tbrahim Kaya, Uluslararas: Hukuk Ingilizce Ozetli Ders Kitab: (12. Baski, Seckin
Yayinclilik 2021) 209.
Kemal Senocak, ‘Sorumluluk Konusu Olaya Kasten Neden Olma (TTK m. 1477)°, Samim Unan
ve Emine Yazicioglu (editorler), Sigorta Hukuku Sempozyumlart (1. Baski, On Iki Levha
Yayincilik 2018) 173.
Makale, tez ve tebligler icin:
Ismail Demir, ‘Deniz Alacaklarina Karst Mesuliyetin Smirlandirilmas1 Hakkinda Milletlerarast
Sozlesme’de Yapilan 2012 Degisikliklerinin Degerlendirilmesi’ (2015) 31(1) BATIDER 111,
117.
Javan Herberg, ‘Injunctive Relief for Wrongful Termination of Employment” (Doktora Tezi,
University of Oxford 1989).
Ben McFarlane and Donal Nolan, ‘Remedying Reliance: The Future Development of
Promissory and Proprietary Estoppel in English Law’ (Obligations 111 Conference, Brisbane,
2006 Temmuz).
internet kaynaklari igin:
Sarah Cole, “Virtual Friend Fires Employee’ s.e.t. 19 Kasim 2009.
<https://www.dehukam.org/faaliyet-raporlari/> s.e.t. 11 Haziran 2025.
Mevzuat i¢in:
Tiirk Medeni Kanunu, Kanun Numarasi: 4721, Kabul Tarihi: 22.11.2001, RG 08.12.2001/24607.
Uluslararasi sézlesmeler i¢in:
International Convention on Civil Liability for Oil Pollution Damage, 1992.
Mahkeme kararlari igin:
11. HD, 17.11.1981, E. 1980 / 4528, K. 1981 / 4880 (Erisim Kaynag).
Istanbul BAM 37. HD, 6.7.2018, E. 2018/426, K. 2018/1194 (Erisim Kaynag1).
Istanbul 17. Asliye Ticaret Mahkemesi, 18.12.2018, E. 2016/299, K. 2018/497 (Erisim Kaynag1).
Diger iilkelere ait mahkeme kararlar icin:
Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening)
(Application for Intervention) [1990] ICJ Rep 92.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
Brown v Board of Education of Topeka, 347 US 483 (1954).
Resmi Gazete’de yayinlanan karar vb.’ne metinler igin:
RG 24.07.2001/24472.
Ayni yazara ait bir esere sonraki atiflarda yazarin sadece soyadi ve akabinde virgiil konularak ilgili
sayfaya atif yapilabilir. Asagidaki 6rnek bu noktada dikkate alinabilir.
* Ademuni-Odeke, ‘Port State Control and UK Law’ (1997) 28 Journal of Maritime Law and
Commerce 657, 660.
5 Ademuni-Odeke, 662.
Ayni yazara ait birden fazla esere atifta bulunulmasi halinde, eser ad1 hakkinda hangi kisaltmanin
kullanilacag ilk atifin sonunda parantez i¢inde gosterilir ve ardindan asagidaki 6rnekler dogrul-
tusunda kisaltmaya gidilir:
Kitaplar icin:
! Gareth Jones, Goff and Jones: The Law of Restitution (B. 7, Sweet & Maxwell 2009) 15
(Restitutio).
% Jones, Restitutio, 20.
Makale ve tebligler i¢in:
2 Jeremy Waldron, ‘The Core of the Case against Judicial Review’ (2006) 115 Yale LJ 1346,
1372 (“Judicial Review”).
7 Waldron, ‘Judicial Review’, 1375.
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(20)

(21)

(22)
(23)

(24)

Bibliyografyada yer alacak kaynaklar, su istisnalar hari¢ dipnotlardaki atiflar ile ayn1 bi¢imi alir:
Yazarin soyadi adinin bas harfin 6nce gelmelidir. Buna ek olarak yazarin adi yerine adinin sadece
bas harfi kullanilmali ve bu harften sonra virgiil konulmalidir.

Dipnot atfinda:

Elizabeth Fisher, Risk Regulation and Administrative Constitutionalism (Hart Publishing 2007).
Bibliyografyada:

Fisher E, Risk Regulation and Administrative Constitutionalism (Hart Publishing 2007)
Kaynaklar, bibliyografyada yazar soyadina gore alfabetik siraya goére diizenlenmelidir.
Bibliyografyada ayni yazarm birden fazla eserine atifta bulunuluyorsa, yazarin eserlerini
kronolojik sirayla (en eskiden baslayarak) ve tek bir yil iginde baghgmn ilk kelimesine gore
alfabetik olarak siralanmalidir. Tlk esere yapilan atiftan sonra yazarm adi uzun gizgi ile
degistirilmelidir. Birden fazla yazara ait eserler ilk yazarin adi altinda bu yazarin tek yazarl
eserlerinden sonra alfabetik olarak siralanmalidir. Ilk yazarin birden fazla ortak yazarh eseri varsa,
ortak yazarli eserleri ortak yazar soyadina gore alfabetik olarak siralanmalidir. Ayni ilk yazar ve
ortak yazarin birden fazla eserine atifta bulunuluyorsa, eserler kronolojik olarak siralanmali ve her
seferinde ortak yazarin adimi tekrarlanmalidir.

Atamer K, ‘1976 Smirli Sorumluluk ve 1992 Petrol Kirliligi Sozlesmelerinin Tatbikati’na Dair
Yasal Diizenleme Taslag1 ve Gerekgesi’, Bilgi Toplumunda Hukuk - Prof. Dr. Unal Tekinalp’e
Armagan, Cilt 1 (B. 1, BETA 2003) 849 (‘Sinirli Sorumluluk”)

—— “Yeni Tiirk Ticaret Kanunu Uyarinca “Zarar Sigortalari”na Giris® (2011) 27 BATIDER 21
(‘Zarar Sigortalarr’)

—— ‘Deniz Ticareti Hukuku’na Iliskin Tartigmali Igtihatlarin Yeni Tiirk Ticaret Kanunu
Uyarinca Degerlendirilmesi’, Ticaret Hukuku ve Yargitay Kararlari Sempozyumu XXVI,
Bildiriler- Tartismalar, 14 Aralik 2012 (B. 1, Banka ve Ticaret Hukuku Arastirma Enstitiisti 2013)
211 (‘Tartismal Ictihatlar’)

— Deniz Ticareti Hukuku, Cilt 1 (B. 1, On Iki Levha Yayincilik 2017) (Deniz Ticareti)

—— ve Siizel C, Yeni Deniz Ticareti Hukuku’nun Kaynaklari, Milletleraras: Sozlesmeler ve
Aciklamali Cevirileri, Bibliyografya, Mahkeme Kararlari, (B. 1, On Iki Levha Yayicilik 2013)
Editorler tarafinca, DEHUKAMDER yayin ilkelerine uygunsuzlugu tespit edilen yazilar, hakeme
gonderilmeden Once, yayin ilkeleri dogrultusunda diizeltilmesi igin yazara iade edilir.

Editorler tarafinca, DEHUKAMDER yayin ilkelerine uygunlugu tespit edilen yazilar en az iki
hakeme gonderilir. Hakemlerden gelen raporlar dogrultusunda yazinin yayimlanmasina, yazardan
raporlar ¢ergevesince diizeltme istenmesine ya da yazinin geri ¢evrilmesine karar verilir ve yazar
en kisa siirede durumdan haberdar edilir. Hakem raporlarindan birinin kabul digerinin ret olmasi
durumunda ise makale tigiincii bir hakeme gonderilir.

Editorler, ilgili sayida yayimlanacak yazi yogunlugunu dikkate alarak, hakem incelemesinden
olumlu rapor almis yazilarin sonraki sayilarda yayimlanmasina ya da uzunluklarini dikkate alarak
yazara gonderilerek kisaltilmasina karar verebilir.

Dergide ¢ikan herhangi bir yaziya atifta “DEHUKAMDER” rumuzu kullanilabilir.

Dergide yer alan tiim ¢eviriler DEHUKAM tarafindan yapilmis olup geviriler yazarlar tarafindan
kontrol edilmistir.

Dergide yer alan yazilar yazarlarin soyadlarina gore siralanmustir.
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SUBMISSION AND PUBLICATION GUIDELINES

Articles submitted to the journal proceeding should not be published or submitted elsewhere for
consideration. Submissions, if accepted for publication, should be copyright - owned by the
Ankara University National Center for the Sea and Maritime Law (DEHUKAM) (digital /
electronic media included) with all its publication rights and cannot be published anywhere else
without DEHUKAM’s consent.

Articles submitted to the journal must comply with the guidelines of the Committee on Publication
Ethics (COPE). For more information: https://publicationethics.org

Submission proposals should be sent via DergiPark. For DergiPark address of the journal see:
https://dergipark.org.tr/en/pub/dehukamder

In the submission proposals, the authors should state their titles, institutions they work,
communication addresses, telephone numbers and e-mail addresses.

Submissions should not exceed 10,000 words, excluding Turkish/English abstract and
bibliography. Turkish and English abstracts as well as Turkish and English titles and maximum 5
keywords should be included at the beginning of the articles. The abstract should be prepared in
Times New Roman characters, 10pt and it should be a maximum of 350 words.

The articles submitted by the authors is checked in the Turnitin. The process can continue for the
articles with a maximum of 10% similarity rate (excluding bibliographic materials, citations and
references with less than 7 words similarity) in this program.

Just below the title of the article, the title and surname of the author should be indicated, aligned
to the right of the page, and a footnote with a star should be placed at the end of the surname. In
the footnote with a star, the institution to which the author is affiliated, his title, e-mail address
and ORCID address should be included.

Example: Ankara University Law Faculty, Department of Maritime Law (e-mail adress) (ORCID:
0000-0000-0000-0000).

Submissions should be prepared in Microsoft Word or Microsoft Word 5.1 for Macintosh format.
The main body of the text should be prepared in Times New Roman characters, 11 - point font, 1.1
line spacing, 9 pt paragraph spacing. Footnotes should be prepared with 0.5 cm indentation, Times
New Roman characters, 9 - point font, 1 type in spacing and 2 pt paragraph spacing.

If the citations in the text are less than three lines, the quoted part is written in “...”. If the quotations
are more than three lines, they should be written as a separate paragraph indented 1.5 cm from the
right and left, in “...”, in Times New Roman character, 9 pt, text spacing 1.1 spacing, paragraph
spacing 6 pt.

Foreign words in the article should be specified in italic font.

Reference to names in the main text should not be shortened unless necessary. When shortening
is necessary, the name should be given as a whole and the shortened version should be added in
parenthesis next to it.

Headings in the text should be arranged as follows:

1. BOLD AND ALL CAPS

1. Bold and Only Initial Letters Capitalized

A. Bold and Only Initial Letters Capitalized

a. White and Only Initial Letters Uppercase

aa. White and Only Initial Letters Uppercase

References and citations should be prepared in the Oxford University Standard for the Citation of
Legal Authorities (OSCOLA) style. The final version of the relevant reference system can be
accessed via
https://www.law.ox.ac.uk/sites/default/files/migrated/oscola_4th_edn_hart_2012.pdf. The first
references to the sources are made in accordance with the examples given below:

For books and book chapters:

Nil Kula-Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Karsi Sorumlulugu Simirlama Fonu
(1st edn, On Iki Levha Yayncilik 2015).

Yiicel Acer and Tbrahim Kaya, Uluslararas: Hukuk Ingilizce Ozetli Ders Kitabt (12th edn, Seckin
Yayincilik 2021) 209.

Xl
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(16)

(17
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Kemal Senocak, ‘Sorumluluk Konusu Olaya Kasten Neden Olma (TTK m. 1477)’, Samim Unan
and Emine Yazicioglu (eds), Sigorta Hukuku Sempozyumlart (1st edn, On Iki Levha Yayincilik
2018) 173.
For the articles, theses and communiqués:
Ismail Demir, ‘Deniz Alacaklarina Kars1 Mesuliyetin Smirlandirilmas1 Hakkinda Milletlerarasi
Sozlesme’de Yapilan 2012 Degisikliklerinin Degerlendirilmesi® (2015) 31(1) BATIDER 111,
117.
Javan Herberg, ‘Injunctive Relief for Wrongful Termination of Employment’ (DPhil thesis,
University of Oxford 1989).
Ben McFarlane and Donal Nolan, ‘Remedying Reliance: The Future Development of Promissory
and Proprietary Estoppel in English Law’ (Obligations Il conference, Brisbane, July 2006).
For internet resources:
Sarah Cole, Virtual Friend Fires Employee’ <www.nakedlaw.com/2009/05/index.html>
accessed 19 November 2009.
<https://www.dehukam.org/faaliyet-raporlari/> accessed 11 Haziran 2025.
For legislation:
Turkish Civil Code, Code Number: 4721, Acceptance Date: 22.11.2001, OG 08.12.2001/24607.
For international contracts:
International Convention on Civil Liability for Oil Pollution Damage, 1992.
For Turkish court decisions:
11. HD, 17.11.1981, E. 1980 / 4528, K. 1981 / 4880 (Access Source).
Istanbul BAM 37. HD, 6.7.2018, E. 2018/426, K. 2018/1194 (Access Source).
Istanbul 17. Asliye Ticaret Mahkemesi, 18.12.2018, E. 2016/299, K. 2018/497 (Access Source).
For court decisions of other countries:
Land, Island and Maritime Frontier Case (El Salvador/Honduras, Nicaragua intervening)
(Application for Intervention) [1990] ICJ Rep 92.
Corr v IBC Vehicles Ltd [2008] UKHL 13, [2008] 1 AC 884.
Brown v Board of Education of Topeka, 347 U.S. 483 (1954).
For the texts of the decision etc. published in the Official Gazette:
OG 24.07.2001/24472.
In subsequent citations to a work by the same author, only the surname of the author and then a
comma can be used to refer to the relevant page. The following example can be considered at this
point.
*Ademuni-Odeke, ‘Port State Control and UK Law’ (1997) 28 Journal of Maritime Law and
Commerce 657, 660.
SAdemuni-Odeke, 662.
In case of citing more than one work by the same author, which abbreviation will be used about
the work name is shown in parentheses at the end of the first citation and then abbreviated in line
with the following examples:
For the books:
! Gareth Jones, Goffand Jones: The Law of Restitution (7th edn, Sweet & Maxwell 2009) 15
(Restitutio).
5 Jones, Restitutio, 20.
For the articles and Communiqués:
2Jeremy Waldron, ‘The Core of the Case against Judicial Review’ (2006) 115 Yale LJ 1346,
1372 (“Judicial Review’).
"Waldron, ‘Judicial Review’ ,1375.
The references to be included in the bibliography should take the same format as the references in
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Caligmanin konusunu, gemi ipoteginin silinmesini diizenleyen Gemi Sicil Yonetmeligi
(GSY) madde (m.) 36 hiikmii olusturmaktadir. Bu kapsamda, ilk olarak GSY m. 36 ’nin
uygulama alan1 tespit edilmistir. Ardindan GSY m. 36°da fikralar halinde diizenlenen
gemi ipoteginin sicilden silinmesini gerektiren haller {izerinde durulmus; bu hallerin
aslinda gemi ipotegini sona erdiren haller oldugu tespit edilmistir. Ayrica GSY m. 36’°da,
sona eren gemi ipoteginin gemi sicilinden silinmesine iligkin usul ve esaslar da
diizenlenmis oldugundan bu hususlar da calismada incelemeye konu edilmistir. Ote
yandan GSY m. 36 disinda, 6102 sayil1 Tiirk Ticaret Kanunu (TTK) m. 1044 ve devami
(vd.) hiikiimlerinde de gemi ipotegini sona erdiren haller hakkinda diizenlemeler
bulunmaktadir. Ancak ifade edilmelidir ki, TTK m. 994 uyarinca, gemi ipoteginin
silinmesini gerektiren halleri diizenleyen GSY m. 36, “Gemi ipoteginin sona ermesi”
baglikli boliimde yer alan TTK m. 1044-1053 hiikiimleri agisindan tamamlayict hiikiim
niteligindedir. Bu nedenle, ¢aligmada, gemi ipoteginin silinmesini diizenleyen GSY m.

36 incelenirken gerektigi Olciide TTK m. 1044-1053 hiikiimlerinde yer alan
diizenlemeler tizerinde de durulmustur.
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Anahtar Kelimeler: *Gemi Ipotegi *Gemi Sicil Yénetmeligi «Gemi Ipoteginin Silinmesi
*Gemi Ipoteginin Silinmesini Gerektiren Haller *Gemi Ipotegini Sona Erdiren Haller

ABSTRACT

The subject matter of this study is Article 36 of the Ship Registry Regulation (SRR),
which governs the deletion of ship mortgages. Within this framework, the scope of
application of SRR Article 36 has first been determined. Subsequently, the study focuses
on the circumstances requiring the deletion of a ship mortgage from the registry, as
regulated in separate paragraphs under SRR Article 36, and establishes that these
circumstances in fact constitute the grounds for the termination of the ship mortgage
itself. In addition, since SRR Article 36 also sets forth the procedural rules and
substantive principles concerning the deletion from the ship registry of a ship mortgage
that has been terminated, these aspects are likewise examined in the study. On the other
hand, apart from SRR Article 36, the provisions of Articles 1044 et seq. of the Turkish
Commercial Code (TCC) No. 6102 also contain regulations regarding the circumstances
leading to the termination of a ship mortgage. However, it must be noted that, pursuant
to TCC Article 994, SRR Article 36 which regulates the circumstances requiring the
deletion of a ship mortgage has the character of a supplementary provision vis-a-vis the
provisions of TCC Articles 1044-1053, which are contained in the section entitled
“Termination of Ship Mortgage”. Accordingly, in the present study, while analyzing
SRR Article 36 regulating the deletion of ship mortgages, the relevant provisions set
forth under TCC Articles 1044-1053 have also been discussed to the extent necessary.

Keywords: «Ship Mortgage *Ship Registry Regulation <Deletion of Ship Mortgage
«Circumstances Requiring the Deletion of a Ship Mortgage «Circumstances Leading to
the Termination of a Ship Mortgage

GIRIS
6102 sayili Tiirk Ticaret Kanunu® m. 9532 ve m. 994° ile 1 sayih

Cumbhurbaskanligi Teskilati Hakkinda Cumhurbaskanligi Kararnamesi m.
478/1-d bendi hiikiimlerine dayanilarak 7283 sayili kararla Gemi Sicil

1 RG 14.02.2022/27846.

“Yonetmelik” kenar bashikli TTK m. 953°te, “Gemi tasdiknamesiyle bayrak sahadetnamesinin
nasil diizenlenecegi, geminin adimin gemi iizerine nasil yazilacagi ve bu Béliim hiikiimlerinin
uygulama sekli Cumhurbaskaninca ¢ikarilan yonetmelik ile belirlenir.” diizenlemesi yer
almaktadir.

“Yonetmelik” kenar baslikli TTK m. 994’te, “Gemi sicilinin kurulusu ve nasil tutulacagi,
miidiir ve memurlarinin sahip olmalar: gereken nitelikleri, hukuki iliskilerin nasil
belgelenecekleri ve tescil olunacaklari, kayitlarin diizeltilmesi, degistirilmesi ve silinmesine
iliskin tamamlayici  hiikiimler Cumhurbaskaninca ¢ikarilan yénetmelik ile belirlenir.”
diizenlemesi yer almaktadir.
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Yonetmeligi (GSY) yiiriirliige konulmustur.* Ayrica 7283 sayili Kararla, Gemi
Sicil Nizamnamesi® ile Gemi Bayrak Sahadetnameleri Hakkinda Nizamname®
de yiiriirliikten kaldirilmustir.” Bu nedenle, yiiriirlikten kalkan Gemi Sicil
Nizamnamesi ile Gemi Bayrak Sahadetnameleri Hakkinda Nizamname’de
diizenlenen konular hakkinda Gemi Sicil Yo6netmeligi’nin ilgili hiikiimleri
uygulanacaktir.®

Calismada, gemi ipoteginin silinmesini diizenleyen GSY m. 36’nin
degerlendirilmesi amaglanmaktadir. Bu kapsamda, ¢alismada, 6ncelikle GSY m.
36’nin uygulama alam belirlenecektir. Bunun {izerine, “Gemi ipoteginin
silinmesi” kenar bagliklt GSY m. 36’da diizenlenen gemi ipoteginin silinmesi
halleri ile bu hallerin meydana gelmesi ihtimalinde, gemi sicilinde yapilacak is
ve islemlere iligkin usuli diizenlemeler ele alinacaktir. Ayrica GSY m. 36’°daki
silinme halleriyle sinirli olarak ¢alismada, TTK m. 1044 vd. hiikiimlerinde yer
alan gemi ipoteginin sona ermesine iligkin diizenlemeler {iizerinde de
durulacaktir.

I. GEMI SiCiL YONETMELIGI’NiN GEMi iPOTEGININ
SILINMESINi DUZENLEYEN 36. MADDE HUKMUNUN UYGULAMA
ALANI

1. Milli Gemi Sicili’ne Kayith Gemiler ile Tiirk Uluslararas1 Gemi Sicili’ne
Kayith Gemi ve Yatlar Acisindan Degerlendirme

GSY m. 33/1 c. 3’te, “Sicile kayith gemilerin sdzlesmeye dayali rehni sadece
gemi ipotegi yolu ile saglanir.” denilmistir. Ayrica TTK m. 1014/1 ¢. 3’te de

4 7283 sayili Karar, 12.05.2023 tarih ve 32188 sayili Resmi Gazete’de yayimlanmistir. GSY,
yayimlandig tarih olan 12.05.2023 tarihinde yiiriirliige girmistir. Nitekim GSY m. 63’te, “Bu
Yonetmelik yaymni tarihinde yiirtirliige girer.” denilmistir.

5 RG 04.02.1957/9526.

6 RG 17.04.1957/9588.

77283 sayih Karar’da “31/12/1956 tarihli ve 4/8520 sayili Bakanlar Kurulu Karari ile
yiirtirliige konulan “Gemi Sicili Nizamnamesi” ile 13/3/1957 tarihli ve 4/8807 sayili Bakanlar
Kurulu Karari ile yiiriirliige konulan “Gemi Bayrak Sahadetnameleri Hakkinda
Nizamname "nin yiiriirliikten kaldirilmasina ve ekli “Gemi Sicil Yonetmeligi "nin yiiriirlige
konulmasna, 6102 sayil Tiirk Ticaret Kanununun 953 iincii ve 994 tincii maddeleri ile 1 sayili
Cumhurbaskanhgr Teskilati Hakkinda Cumhurbaskanhgr Kararnamesinin 478 inci
maddesinin birinci fikrasinin (d) bendi geregince karar verilmistir.” agiklamast yer
almaktadir.

Murat Aydm, ‘Gemi Sicil Yonetmeligi'nin Gemi Ipoteginin Kurulmasma iliskin
Hiikiimlerinin Degerlendirilmesi’ (2024) 82 (2) istanbul Hukuk Mecmuas1 482 (‘Ipotek’).
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“Sicile kayitli gemilerin s6zlesmeye dayali rehni sadece gemi ipotegi yolu ile
saglanir.” diizenlemesine yer verilmistir. Bu diizenlemelerden, sicile kayitli olan
gemilerin s6zlesmeye dayali rehinlerinin yalnizca gemi ipotegi ile saglanacagi
ve Gemi Sicil Yonetmeligi’'nde yer alan gemi ipotegine iliskin hiikiimlerin
yalnizca sicile kayith gemiler bakimindan uygulanacagi anlasiimaktadir. Ote
yandan GSY m. 36’nin lafzina bakildiginda, bu hitkmiin “sicile kayith gemiler”
tizerinde kurulan ipotekler bakimindan uygulama alani bulacagi tespit
edilmektedir. Nitekim GSY m. 36’da; gemi sicil miidirligiinden, gemi
ipoteginin sicilden silinmesinden ve gemi sicil miidiirliigiinde yapilacak
islemlerden s6z edilmektedir. Dolayisiyla gemi ipoteginin silinmesini
diizenleyen GSY m. 36’nin “sicile kayitli gemiler” hakkinda uygulanacagi
soylenebilir.®

GSY m. 36’nin uygulanabilmesi, “gemi” niteligine sahip bir aracin
mevcudiyetine, bu aracin “sicile kayitli” olmasina ve bu arag iizerinde ipotek
kurulmus olmasina baghdir. Yonetmelik’te gecen tanim ve kisaltmalari
diizenleyen GSY m. 4’te, Gemi Sicil Yonetmeligi’nde gecen “gemi” kavraminin
tanimi yapilmamigtir. Ancak kanaatimizce, “gemi” kavrami bakimimdan TTK m.
931/1’deki gemi tanimi esas alinmali; GSY m. 36 nin ise, TTK m. 931/1°de yer
alan gemi tanimini saglayan araglar hakkinda uygulama alani1 bulacagi kabul
edilmelidir.*

GSY m. 4/1-e’de, Yonetmelik’te gecen gemi sicili kavraminin; “6102 sayili
Kanunun 956 nc1 maddesine gore tescili caiz gemilerin kaydina mahsus, gemi
ile ilgili maddi ve hukuki durumun bilinmesini ve aleniyetini saglayan, devletin
sorumlulugu altinda tutulan resmi sicili” ifade ettigi belirtilmistir. Bu hiikiimden,
Gemi Sicil Yonetmeligi’nde gegen “gemi sicili” kavramiyla TTK m. 954 vd.
hiikiimlerinde diizenlenen ve “Milli Gemi Sicili (MGS)” olarak da adlandirilan*
gemi sicilinin ifade edilmek istendigi tespit edilmektedir. Dolayisiyla GSY m.
36’nin uygulanmasi agisindan MGS’ne kayith gemilerin “sicile kayith gemi”
kavrami kapsaminda yer aldiklar1 sonucuna ulasilmasi gerekir.> Bu nedenle,

9 Aydn, ‘Ipotek’, 483.

10 Aydm, ‘Ipotek’, 483.

1 TTK m. 954 vd. hiikiimlerinde “Gemi Sicili” baglig1 altinda diizenlenen gemi sicili, 16.12.1999
tarih ve 4490 sayil1 Tiirk Uluslararast Gemi Sicili Kanunu ile 491 sayili Kanun Hiikmiinde
Kararnamede Degisiklik Yapilmasina Dair Kanun (RG 21.12.1999/23913 - TUGSK) m. 2/1-c
ile Tiirk Uluslararast Gemi Sicili Yonetmeligi (RG 23.06.2000/24088 - TUGSY) m. 4/1-e
bendi hiikiimlerinde, Milli Gemi Sicili olarak adlandirilmaktadir.

12 Aymi yonde bkz. Aydm, ‘Ipotek’, 484.
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GSY m. 36, MGS’ne kayith gemiler iizerinde kurulan gemi ipotekleri hakkinda
uygulama alan1 bulur.

Bununla birlikte, kanaatimizce, gemi ipoteginin silinmesini diizenleyen GSY m.
36’nin uygulanmas1 agisindan “sicile kayith gemi” kavraminin kapsaminda
yalnizca MGS’ne kayith gemiler bulunmaz. Zira GSY m. 4’te, MGS’ni ifade
etmek tizere kullanilan “gemi sicili” kavraminin haricinde “gemi sicili” niteligi
tastyan Tiirk Uluslararast Gemi Sicili (TUGS) de tanimlanmustir.*® “Terkin, satis,
isim degisikligi, ipotek tescili” kenar baslikli TUGSY m. 14’te,

“TUGS’ye tescil islemleri ile, gemilerin terkin, satis, isim degisikligi,
ipotek tescili ve diger benzeri islemlerde, TTK ve 31/12/1956 tarihli ve
8520 sayili Gemi Sicil Nizamnamesinin, 4490 sayili Kanuna aykiri
olmayan hiikiimleri uygulanir.”

denilmistir. Bu hiikme gore, TUGS 'ne tescil islemleri ile gemilerin®* terkin, satis,
isim degisikligi, ipotek tescili ve diger benzeri islemler hakkinda TTK ve Gemi
Sicil Nizamnamesinin TUGSK’na aykir1 olmayan hiikiimleri uygulama alani
bulur. Ancak GSY m. 59/1°de, “Mevzuatta, 31/12/1956 tarihli ve 4/8520 sayili
Bakanlar Kurulu Karari ile yiiriirlige konulan Gemi Sicili Nizamnamesine
yapilan atiflar, bu Yonetmelige yapilmis sayilir.” diizenlemesine yer verilmistir.
Bu hiikiimden yola ¢ikilarak, TUGSY m. 14°te, Gemi Sicil Nizamnamesi’ne
yapilan atfin Gemi Sicil Yonetmeligi’ne yapilmis oldugu kabul edilmelidir.
Buna gore, tescil islemleri ile gemi ve yatlarin terkin, satig, isim degisikligi,
ipotek tescili ve diger benzeri islemler hakkinda Gemi Sicil Y6netmeligi’nin
TUGSK’na aykiri olmayan hiikiimleri TUGS’ne kayithh gemi ve yatlar
bakimindan da uygulanir.’® Bu nedenle, GSY m. 36 nin, TUGS’ne kayitli gemi

18 GSY m. 4/1-k’da, “Bu Yonetmelik'te gecen; TUGS: 16/12/1999 tarihli ve 4490 sayili Tiirk
Uluslararasi Gemi Sicili Kanunu ile 491 Sayili Kanun Hiikmiinde Kararnamede Degisiklik
Yapilmasina Dair Kanun geregince tutulan Tiirk Uluslararast Gemi Sicilini ifade eder.”
diizenlemesi yer almaktadir.

14 TUGS’ne ticari gemi ve yatlar kaydedilmektedir (TUGSK m. 2, TUGSY m. 4). Buna karsilik,
TUGSY m. 14’te yalnizca ‘‘gemilerden’’ bahsedilmistir. Bu durum, TUGSY m. 14’iin
yalnizca TUGS’ne kayith gemiler bakimindan uygulama alan1 bulacagi yorumunun
yapilmasina yol agmaktadir. Ancak kanaatimizce, TUGSY m. 14, TUGS ne kayith gemiler ile
yatlar bakimindan uygulanir. Bu nedenle, TUGSY m. 14’te gecen “gemilerin” ifadesinin
“gemiler ile yatlarin” olarak anlagilmasi gerekir. Bilgi i¢in bkz. Murat Aydm, Gemilerin
Kaydedilmesi ve Kayitlarimn Silinmesi (B. 1, Filiz Kitabevi 2022) 248, dn. 183 (Kaydedilme
ve Silinme).

15 Aymi yonde bkz. Aydm, ‘Ipotek’, 485.
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ve yatlar iizerinde kurulan gemi ipotekleri hakkinda da uygulama alani bulacagi
sonucuna ulagilmalidir.

2. Baglama Kiitiigii’ne Kayith Gemi, Deniz ve I¢su Araclari ile Ozel Sicil’e
Kayith Gemiler Acisindan Degerlendirme

Gemi ipoteginin silinmesini diizenleyen GSY m. 36, sicile kayitli gemiler
iizerinde kurulan gemi ipotekleri hakkinda uygulanmaktadir. Bu nedenle,
kanaatimizce, GSY m. 36, “gemi sicili” niteliginde olmayan'® Baglama
Kiitiigiit"“ne kayith gemi, deniz ve igsu araglar1 hakkinda uygulanmaz. Zira
Baglama Kiitiigii’'ne kayitli gemi, deniz ve igsu araglari, GSY m. 36’nin
uygulanmasi agisindan “sicile kayitl gemi” kavrami kapsaminda degildirler.'8
Ayrica Baglama Kiitiigii gemi sicili niteligi tasitmadigindan Baglama Kiitiigii’ ne
kayith gemi, deniz ve igsu araglari iizerinde ipotek de kurulamaz. Bu nedenle,
GSY m. 36 nin Baglama Kiitiigii’ne kayith gemi, deniz ve i¢su araglar1 hakkinda
uygulanmasindan s6z edilemez. Nitekim GSY m. 36°da, bu hiikiimde yer alan
diizenlemelerin Baglama Kiitiigii’'ne kayithh gemi, deniz ve igsu araglar
bakimindan uygulanacagi hakkinda bir agiklama ya da atif da yer almamaktadir.

Baglama Kiitiigii disinda, GSY m. 4/1-h’de tanimlanan Ozel Sicil**’in de “gemi
sicili” niteligi bulunmadigindan GSY m. 36, Ozel Sicil’e kayith gemiler

16 Baglama kiitiigiiniin hukuki niteligi hakkinda detayl bilgi ve bu konudaki goriisler i¢in bkz.

Aydin, Kaydedilme ve Silinme, 257 vd.; Aydm, ‘Ipotek’, 487. ifade edilmelidir ki, 6gretinin
cogunlugunu olusturan yazarlar, Baglama Kitiigii’niin “gemi sicili” niteliginde olmadigi
kanaatindedir. Ayrica yiiksek mahkeme kararlarinda da Baglama Kiitiigii’niin “gemi sicili”
niteliginde olmadig1 belirtilmektedir. Bu konuda Ornek olarak bkz. Yargitay 12. HD,
02.02.2021, E. 2020/9457, K. 2021/954 (Lexpera).

7 GSY m. 4/1-a’da, Yonetmelik’te gegen Baglama Kiitiigii; “26/9/2011 tarihli ve 655 sayili
Ulastirma ve Altyapr Alamina lliskin Bazi Diizenlemeler Hakkinda Kanun Hiikmiinde
Kararnamenin 43 iincii maddesi geregince tutulan, gemi, deniz ve i¢ su aracun kaydedildigi,
ana ve yardimct kiitiiklerden olusan elektronik kayit sistemini ve baglama kiitiigii dosyasini
ifade eder.” seklinde tanimlanmustir.

18 Ayn1 yonde bkz. Aydm, ‘Ipotek’, 487.

19 GSY m. 4/1-h’de, Yonetmelik’te gecen Ozel Sicil; “Bakanlik nezdinde sicil miidiirliikleri
tarafindan, Kanunun 941 inci maddesinin ikinci fikrasina gore Tiirk Bayragr ¢ekmesine izin
verilen gemiler i¢in ayni maddenin ticiincii fikrasi geregince tutulan sicili ifade eder.” seklinde
tammlanmustir. Ayrica “Ozel sicil” kenar baghkli GSY m. 51’in birinci fikrasinda da Ozel
Sicil’e iligkin diizenlemeye yer verilmistir. GSY m. 51/1°de, “Kanunun 941 inci maddesinin
ikinci fikrasinda yazili hdllerde istemde bulunulmasi hdlinde yabanci bayrakli gemilere
Bakanlik¢a bayrak ¢ekme izni verilebilir. Bayrak ¢ekme izni verilen gemiler gegici olarak
GESBIS te bulunan ozel sicile tescil edilir. Izin alan kisi her iki yilda bir, izin icin gerekli
sartlarin varligin siirdiirdiigiinii ispatlamakla yiikiimliidiir. Gegici bayrak ¢cekmeye iliskin usul
ve esaslar Bakanlik¢a belirlenir.” denilmistir. Bu yoniiyle, GSY m. 51/1, TTK m. 941/2-3’e
karsilik gelmektedir. TTK m. 941/2’de, maliki TTK m. 940°da 6ngoriilen sartlar1 saglamadigi
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bakimindan da uygulanmaz. Burada belirtilmelidir ki, TTK m. 941/3 ve GSY m.
4/1-h ile GSY m. 51/1°de, TTK m. 941/2 uyarinca gegici olarak Tiirk bayragi
cekebilmelerine izin verilen gemilerin Ozel Sicil olarak adlandirilan bir “sicile”
kaydedilecekleri diizenlenmistir. Ancak soz konusu hiikiimlerde, “sicil” kavrami
kullanilmas1 hukuki terminoloji agisindan dogru degildir. Zira Ozel Sicil, “gemi
sicili” niteliginde degildir. Uygulamada “Kirac1 Sicili” olarak da anilan Ozel
Sicil, TTK m. 941/2%° uyarinca gegici olarak Tiirk bayrag: gekme izni gemilerin
takibi ve denetlenmesi amacina yonelik olusturulmus, gegici olarak Tiirk bayragi
¢ekmelerine izin verilen gemilere ve bu gemilerin izinlerine iligkin bilgilerin
kaydedildigi bir kayit diizenidir.?* Dolayisiyla bu kayit diizeni i¢in sz konusu
hiikiimlerinde “sicil” kavraminin kullanilmasi ve bu kayit diizeninin uygulamada
“Kiract Sicili” olarak ifade edilmesi hukuki terminoloji agisindan isabetli
degildir.??

3. Yapr Halindeki Gemilere Ozgii Sicil’e Kayith Gemiler (Yapilar)
Agisindan Degerlendirme

GSY m. 36, “sicile kayith gemiler” {izerinde kurulan ipotekler hakkinda
uygulandig1 icin Yap1 Halindeki Gemilere Ozgii Sicil’e kayitli gemiler (yapilar)
iizerindeki ipotekler hakkinda uygulanip uygulanmayacagi konusunda bir
tereddiit s6z konusu olmaktadir. Zira Yapr Halindeki Gemilere Ozgii Sicil,
“sicil” niteligi tasimaktadir. Bununla birlikte, bu sicile, insas1 tamamlanmamig

icin “Tiirk gemisi olmayan” yabanci bayrakli bir gemiye Ulastirma ve Altyapt Bakanligi’nin
(gecici olarak) Tiirk bayragi ¢ekmesine izin vermesinin sartlari; TTK m. 941/3°te ise, (gegici
olarak) Tirk bayragi cekmesine izin verilen gemilerin Ulagtirma ve Altyap:r Bakanligi
tarafindan tutulan Ozel Sicil’e kaydedilecekleri diizenleme altina alinmustir. “Ozel Sicil”
hakkinda bilgi igin bkz. Aydm, ‘Ipotek’, 487 vd.

TTK m. 941/2°de, “Tiirk gemisi olmayan bir gemi, ona Tiirk Bayrag: ¢ekebilecek kisilere en
az bir yil siireyle kendi adlarina isletilmek iizere birakilmigsa, malikin rizast alimmis olmatk,
Tiirk mevzuatimin kaptan ve gemi zabitleri hakkindaki hiikiimlerine uyulmak ve yabanci
kanunda da bunu engelleyen bir hiikiim bulunmamak sartiyla, Ulastirma ve Altyapt Bakanlig
geminin Tiirk Bayragi ¢cekmesine izin verebilir. Su kadar ki, izin alan kisi, her iki yilda bir, izin
icin gerekli sartlarm varligin siirdiirdiigiinii ispatlamakla yiikiimliidiir.” diizenlemesi yer
almaktadir.

2L Emine Yazicioglu, Deniz Ticareti Hukuku (Kender — Cetingil) (B. 17, Filiz Kitabevi 2022), 65
ve 319.

Tiirk gemisi olmamasina (yabanci bayrakli olmasina) ragmen Tiirk bayragi cekme izni verilen
gemilerin kayit altina alindig1 ve uygulamada “Kiract Sicili” olarak da adlandirilan kayit
diizenini ifade etmek tlizere, TTK m. 941/3 ile GSY m. 4/1-h ve GSY m. 51/1°de “sicil”
kavraminin kullanilmasinin isabetli olmadig1; bu kayit diizenini ifade etmek iizere, “Ozel Sicil”
kavrami yerine “Ozel Kiitiik”; “Kiraci Kiitiigii” ya da “Kirac1 Listesi” gibi kavramlarin tercih
edilmesinin daha isabetli olacag1 hakkinda bkz. Aydin, ‘Ipotek’, 489.

20
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gemiler (yapilar) kaydedilmektedir. Buna gore, Yap1 Halindeki Gemilere Ozgii
Sicil’e kayitli gemiler (yapilar), insalart tamamlanmadigi i¢in TTK m. 931/1
uyarinca “gemi” niteligi tasimazlar; bu nedenle de bu sicile kayitli yapilar, “sicile
kayith gemi” kavrami kapsaminda sayilmazlar. Dolayisiyla GSY m. 36 ’nin,
Yap: Halindeki Gemilere Ozgii Sicil’e kayith gemiler (yapilar) iizerindeki
ipotekler bakimindan uygulama alan1 bulmayacagi sonucuna ulagilmasi gerekir.
Nitekim Yap1 Halindeki Gemilere Ozgii Sicil’e iliskin GSY m. 47-50’de, Yap1
Halindeki Gemilere Ozgii Sicil’e iliskin 6zel diizenlemelere yer verilmisse de bu
hiikiimlerde, yapilar iizerinde kurulacak ipotegin silinmesine iligkin GSY m.
36’nin uygulama alan1 bulacagma iliskin bir diizenleme ya da atfa yer
verilmemistir. Bu kapsamda, “Yap1 hélindeki gemilere 6zgii sicilde takyidat
islemi” kenar baglikli GSY m. 48’in birinci fikrasinda, yap1 halindeki gemiler
tizerinde ipotek kurulmasina iliskin esaslar diizenlenmis; GSY m. 48/2°de ise,
“Yapr halindeki gemilere 6zgii sicile kayitlh yapilar tizerine kaydedilecek ipotek
ve diger takyidat islemlerinde, gemi sicilinde uygulanan islemler uygulanr.”
diizenlemesine yer verilmistir. Buna gore, Yap: Halindeki Gemilere Ozgii
Sicil’de kayitli bulunan gemilerin (yapilarin) sicil kayitlari {izerinde yapilacak
ipotek ve diger takyidat kayit, diizeltme ve silinme islemlerinde MGS’nde
yapilacak usuli iglemlerin aynisi yapilir. Bu yoniiyle GSY m. 48/2°de yalnizca
bir usuli diizenlemeye yer verilmek istenmistir. Dolayisiyla bu hiikkmiin GSY’nin
gemi ipotegine iliskin hiikiimlerinin ve bu baglamda GSY m. 36’nin Yapi
Halindeki Gemilere Ozgii Sicil’de kayitli bulunan gemiler (yapilar) hakkinda da
uygulanacagma iliskin bir atif icerdigi seklinde yorumlanmasi miimkiin
degildir.?

Ote yandan TTK m. 1058°de, “Yap: hdlindeki gemiler iizerindeki ipotekle ilgili
ozel hiikiimler sakli kalmak iizere, 1014 ila 1053 tincti madde hiikiimleri bu tiir
ipoteklere de uygulanir.” denilmistir. Buna gore, ingas1 tamamlanmamig gemiler
(yapilar) fizerindeki ipotekler hakkinda, TTK m. 1054-1058’deki 0Ozel
hiikiimlerin yani1 sira, TTK m. 1014-1053’te yer alan gemi ipotegine iliskin
hiikiimler de uygulanir. GSY ’nin dayanaklarindan biri olan TTK m. 994te,

“Gemi sicilinin kurulusu ve nasil tutulacaginin, miidiir ve memurlarinin
sahip olmalar1 gereken niteliklerinin, hukuki iligkilerin nasil
belgelenecekleri ve tescil olunacaklarinin, kayitlarin ~ diizeltilmesi,
degistirilmesi  ve  silinmesine iligkin tamamlayici  hiikiimlerin
Cumhurbaskaninca ¢ikarilan yonetmelik ile belirlenecegi”

2 Ayni1 yénde bkz. Aydin, ‘Ipotek’, 490 vd.
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hiikiim altina alinmistir. TTK m. 994, sistematik a¢idan Milli Gemi Sicili’ne
iliskin TTK m. 954-985 ile Yap1 Halindeki Gemilere Ozgii Sicil’e iliskin TTK
m. 986-992’den sonra gelen, her iki sicil bakimindan gegerli ve uygulanan bir
diizenlemedir. Bu dogrultuda, TTK m. 994°ten yola ¢ikilarak GSY m. 48’in,
insast tamamlanmamig gemiler (yapilar) iizerindeki ipotekler hakkindaki TTK
m. 1054-1058 hiikiimleri bakimindan tamamlayici hiikiim niteliginde oldugu
tespit edilmektedir.?*

Ayrica TTK m. 1058’den yola ¢ikilarak da Yap: Halindeki Gemilere Ozgii
Sicil’e kayith gemiler (yapilar) tizerindeki ipoteklerin silinmesi hakkinda GSY
m. 48’in yam sira, gemi ipoteginin silinmesini diizenleyen GSY m. 36’nin
uygulama alani bulacagi sOylenebilir. Zira TTK m. 1158 kapsaminda, Yap1
Halindeki Gemilere Ozgii Sicil’e kayitli gemiler (yapilar) iizerindeki ipotekler
hakkinda bu konuya iligkin TTK m. 1054-1058’deki 6zel hiikiimlerin yani sira,
TTK m. 1014-1053’teki gemi ipotegine iligkin hiikiimlerin de uygulanacak
olmasi, benzer bir durumun TTK m. 994’te belirtildigi lizere, “tamamlayici
mevzuat” niteligi tasiyan GSY bakimindan da gegerli olmasini gerektirir.
Dolayisiyla GSY m. 36, her ne kadar ingas1 tamamlanmis ve sicile kayitli gemiler
bakimindan 6ngorillmiis olsa da TTK m. 1058 uyarinca Yapi1 Halindeki Gemilere
Ozgii Sicil’e kayith gemiler (yapular) iizerindeki ipoteklerin®® silinmesi hakkinda
da uygulanacaktir.?®

II. GEMI iPOTEGININ SiLINMESINE iLiSKiN ESAS VE USULLER

1. Genel Olarak

GSY m. 36°da, fikralar halinde dokuz ayri silinme hali ongérilmistiir. Gemi
ipoteginin silinme halleri olarak diizenlenen bu haller, aslinda gemi ipotegini
sona erdirmektedirler.?” Buna gore, bu hallerden biri meydana geldigi takdirde,

24 Aymi yonde bkz. Aydm, ‘Ipotek’, 492.
%5 Belirtilmelidir ki, galismada, ingas1 tamamlanmamis gemiler (yapilar) iizerindeki ipotegin
silinmesi konusu kapsam disinda tutulmustur. Bu baglikta yalnizca GSY m. 36’nin, Yap1
Halindeki Gemilere Ozgii Sicil’e kayith gemiler (yapilar) bakimmdan uygulama alani bulup
bulmayacag: iizerinde durulmustur.

% GSY’nin gemi ipoteginin kurulmasina iligkin hiikiimleri bakimindan ayn1 yondeki agiklamalar

i¢in bkz. Aydin, ‘Ipotek’, 492.

Gemi ipoteginin geminin zayi olmasi, alacagin sona ermesi, alacakli ve malik sifatlarinin
birlesmesi, taraflarin anlasmasi, alacaklinin ipotekten feragat etmesi, ipotegin siiresinin
dolmast, ipotegin sicilden terkini gibi kanunda 6zel olarak diizenlenmis sebepler uyarinca sona
erebilecegi hakkinda bkz. Aslihan Erbas Acgikel, Gemi Ipotegi ve Sigorta (B. 1, Filiz Kitabevi
2025) 97.

27
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gemi ipotegi sona erdiginden gemi ipoteginin gemi sicilinden silinmesi
gerekliligi ortaya ¢cikmaktadir. Bu halleri, yetkili adli veya idari mercilerin karar1
ile gemi ipoteginin silinmesi (GSY m. 36/1); taraflarin anlagmasi ile gemi
ipoteginin silinmesi (GSY m. 36/2); alacaklinin feragati nedeniyle gemi
ipoteginin silinmesi (GSY m. 36/3); ipotekli geminin miilkiyeti ile alacagin ayni
kiside birlesmesi nedeniyle gemi ipoteginin silinmesi (GSY m. 36/4); ipotegin
dayanagi olan borcun dis iistlenilmesi nedeniyle gemi ipoteginin silinmesi (GSY
m. 36/5); belirli bir siire i¢in kurulmus gemi ipoteginin siirenin dolmasi
nedeniyle silinmesi (GSY m. 36/6-a); bozucu sarta bagli olarak kurulmus gemi
ipoteginin kosulun gergeklesmesi nedeniyle silinmesi (GSY m. 36/6-b); geminin
sicil kaydimnin silinmesi nedeniyle gemi ipoteginin silinmesi (GSY m. 36/7) ve
ipotegin dayanagi olan alacagin fona girmesi nedeniyle gemi ipoteginin silinmesi
(GSY m. 36/8) halleri seklinde siniflandirmak miimkiindiir. Ayrica GSY m.
36°da, gemi ipoteginin silinmesini gerektiren haller disinda bu hallerin meydana
gelmesi ihtimalinde, gemi sicilinde yapilacak is ve islemlere iliskin usuli
diizenlemeler de bulunmaktadir.

2. Gemi Ipoteginin Silinme Halleri

A. Yetkili Adli veya Idari Mercilerin Karar ile Gemi Ipoteginin Silinmesi

GSY m. 36/1°de,

“Gemi lizerindeki ipotegin kalktigina dair yetkili adli veya idari mercilerin
kararmin, ilgili sicil miidiirliigline ulagsmasini miiteakip kararda belirtilen
kayit GESBIS’ten silinir. Silinme islemine esas belgeler geminin
dosyasinda muhafaza edilir.”

diizenlemesi yer almaktadir. Buna gore, gemi iizerindeki ipotegin kalktigina
iliskin yetkili adli?® veya idari mercilerin kararinin, ilgili sicil miidiirliigiine

28 “Mahkemece ipotegin diigmesine karar verilmesi” baslikli béliimde yer alan “Alacaklinmn belli

olmamasi halinde” kenar baglikli TTK m. 1052 ile “Paranin tevdii halinde” kenar bagliklt TTK
m. 1053’te, mahkeme tarafindan verilen karar ile gemi ipotegin diismesi ve dolayistyla sona
ermesine iligkin diizenlemelere yer verilmistir. TTK m. 1052/1°de, “Alacaklinin kim oldugu
bilinmiyorsa, gemi siciline ipotekle ilgili olmak iizere yapilan son kayittan itibaren on yil
gectigive alacaklinmin hakki bu siire i¢inde malik tarafindan Tiirk Bor¢lar Kanununun 154 tincii
maddesi geregince zamanasimini kesecek tarzda tanminmis olmadigi takdirde, alacakli ilan
voluyla ¢agrilarak ipotegin diismesine karar verilebilir. Vadeli alacaklarda bu siire, vadenin
dolmasindan dnce igslemeye baslamaz.”; TTK m. 1052/2°de ise, “Diisme kararmn
verilmesiyle ipotek sona erer.” denilmistir. Ayrica TTK m. 1053/1°de, “Malik, alacakimn
alacagim 6deme veya feshi bildirme hakkina sahip olur ve alacak tutarmi, geri almak
hakkindan feragat ederek, alacaklinin adina tevdi ederse, belli olmayan alacakly ilan yoluyla
cagrilarak ipotegin diigsmesine karar verilebilir. Faizler ancak miktar: sicile gegirilmis ise,
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ulasmasinin ardindan kararda belirtilen ipotek kayd: GESBIS ten silinir. Silinme
islemine esas teskil eden belgeler ise, geminin sicil dosyasinda muhafaza edilir.
GSY m. 36/1’de, gemi ipoteginin yetkili adli veya idari mercilerinin kararina
istinaden silinmesi ihtimali diizenlenmistir. Hiikiimde acik bir sekilde ifade
edilmese de kanaatimizce, yetkili adli merciler ifadesiyle, mahkeme veya icra ve
iflas miidiirliiklerinin kastedildigi kabul edilmelidir. Bununla birlikte, hiikiimde
yer alan “yetkili idari mercilerden” ne anlasilmasi gerektigi belirsizdir. Bu
kapsamda, yetkili idari merciler ifadesiyle, iizerinde ipotek bulunan gemilerin
kayith oldugu gemi sicil miidiirliiklerinin kastedildigi diistintilebilir.

GSY m. 36/1 kapsaminda, yetkili adli veya idari merci karariyla gemi ipotegi
son bulmakta; gemi sicil midirliiglince ise, sona eren ipotek hakkina iligkin
kaydin silinmesi islemi yerine getirilmektedir. Dolayisiyla gemi iizerindeki
ipotek hakki, sicil miidiirliigiince yapilacak silinme iglemiyle degil yetkili adli ve
idari mercilerin karariyla sona ermektedir. Bir diger anlatimla, gemi sicil
miidiirliigiince silinme islemi yerine getirilene kadar gemi {iizerinde ipotek
hakkina iliskin bir yolsuz tescil mevcut olur. Bdyle bir ihtimalde, sicil
miidiirliigiince silinme isleminin gecikmeksizin yapilmasi dnem tasir. Zira
yolsuz ipotek tesciline bagli olarak iyi niyetli ticlincii kigilerin TTK m. 983/3
kapsaminda?® sicile giivenlerinin korunmasi séz konusu olabilir.

tevdi olunur; diisme kararmin verilmesinden onceki ii¢ yillik donem harig, faiz tevdi edilmez.”
diizenlemesine yer verilmistir. GSY m. 36/1°den farkli olarak TTK m. 1052 ile m. 1053/1°de,
belirli hallerin meydana gelmesi ihtimalinde, mahkemenin gemi ipoteginin diismesi yoniinde
karar verebilecegi diizenlenmistir. Bu yoniiyle, s6zii gegen TTK hiikiimlerinde, mahkemenin
gemi ipoteginin diismesi yoniinde karar verebilecegi haller diizenlenmistir. Buna karsilik, GSY
m. 36/1°de adli veya idari mercilerin gemi tizerindeki ipotegin kalktigina iligkin karar vermesi
halinde, gemi sicilinde yapilacak isleme iliskin usuli bir diizenlemeye yer verilmistir. TTK m.
1052-1053’¢ iligkin agiklamalar i¢in bkz. Yazicioglu, 221; Biilent Sozer, Deniz Ticareti
Hukuku — Cilt I (Giris — Gemi — Donatan ve Navlun Sézlesmeleri) (B. 6, Vedat Kitapgilik
2022), 188 vd.; Kerim Atamer, Gemi ve Ucak Ipoteginin Hukuksal Temelleri (B. 1, On Iki
Levha Yayncilik 2012), 515 vd.; Ismail Demir, Deniz Ticareti Hukuku — Ders Kitab: (B. 2,
Yetkin Yaylar1 2023), 201 vd. (Deniz Ticareti Hukuku); Hac1 Kara, Deniz Ticareti Hukuku
(B. 3, Filiz Kitabevi 2025), 145-146; Fevzi Topsoy, Deniz Ticareti Hukuku | — (Giris, Gemi,
Donatan, Deniz Ticareti Sozlesmeleri) (B. 1, Legal Yayncilik 2020), 192.

2 TTK m. 983/3’te, “Gemi sicilinde lehine bir hak tescil edilmis olan bir kisive bu hakki
sebebiyle bir edimde bulunulmasi veya bu kisinin iigiincii bir kisi ile, sicile kayith bir hak
tizerinde birinci fikrada yazili olanlar disinda bir tasarruf islemi yapilmasi hdllerinde de
birinci ve ikinci fikra hiikiimleri uwygulamr.” diizenlemesi yer almaktadir. Buna gore, gemi
sicilinde lehine bir hak tescil edilmis olan bir kisiye bu hakki sebebiyle bir edimde bulunulmasi
veya bu kisinin tiglincii bir kisi ile sicile kayitli bir hak tizerinde TTK m. 983/1°de yazili olanlar
disinda bir tasarruf islemi yapmasi héllerinde de sicile giiven korunur. TTK m. 983/1 c. 1°de
ise, “Hukuki bir igslem ile bir geminin miilkiyetini, intifa hakkini, gemi ipotegini veya ipotek
tizerindeki bir hakki iktisap eden kisi lehine gemi sicilinin igerigi, bu haklarla ilgili oldugu
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B. Taraflarin Anlasmasi ile Gemi Ipoteginin Silinmesi

GSY m. 36/2’de,

“Ipotekli alacakli ile gemi malikinin, ipotegin kaldirilmas: hususunda
Kanunun 1015 inci maddesinin ikinci fikrasinda ve 33 {incii maddede
belirtilen sekil sartina uyularak anlagmalari iizerine, ipotek iizerinde hak
sahibi olan kisilerin onaymin alinmasi kaydiyla ipotek ve varsa rehinli
tahvildeki veya senetteki serh silinir.”

denilmistir. Buna gore, ipotekli alacakli ve gemi malikinin ipotegin kaldirilmasi
hususunda TTK m. 1015/2 ile GSY m. 33’te ongoriilen sekil sartina uyulmak
suretiyle anlagmalar1 {izerine, ipotek iizerinde hak sahibi olan kisilerin
onaylarinin alinmasi sartiyla, gemi sicilindeki ipotek ve mevcut olmasi
ihtimalinde rehinli tahvil veya senet iizerindeki serh silinir. Ote yandan GSY m.
36/2’ye benzer sekilde, TTK m. 1049°da da

“Ipotekli alacakli ile gemi malikinin, ipotegin kaldirilmasi hususunda 1015
inci maddenin ikinci fikrasinda ongoriildiigii sekilde anlasmalar1 ve ipotek
kaydinin gemi sicilinden silinmesi ile ipotek sona erer. Su kadar ki, ipotek
iizerinde hak sahibi kisiler varsa onlarin da onaylar sarttir.”

diizenlemesine yer verilmistir.*

TTK m. 1015/2 ile GSY m. 33/2 ve f. 4’te, gemi ipoteginin kurulmasi i¢in gerekli
olan sozlesmenin sekil sartina iliskin diizenlemeler yer almaktadir.3® GSY m.
36/2’de de taraflarin anlasarak gemi ipoteginin kaldirilmasini istemeleri halinde,
gemi ipotegi kurulmasi i¢in gerekli olan sdzlesmenin sekil sartlarini tagiyan bir
sozlesme yapmalari gerektigi ifade edilmistir. ipotegin kaldirilmas: hususundaki
sekle bagl anlasmanin disinda, gemi ipoteginin kaldirilmasi i¢in ipotek iizerinde
hak sahibi olan kimseler varsa, bu kisilerin de onaylarinin alinmasi gereklidir.
Gemi ipoteginin kaldirilmasina iliskin olarak TTK m. 1015/2 ile GSY m. 33/2-

olciide dogru sayilir; megerki, iktisap eden kisi kaydin dogru olmadigini bilmis veya bilmesi
gerekmig olsun.” denilmigtir. Dolayisiyla yetkili adli veya idari merci karari ile gemi
iizerindeki ipotek hakki sona ermis bile olsa ipotek silinene kadar lehine ipotek hakki tescil
edilmis kisiye iyi niyetli bir kisi tarafindan edimde bulunulmasi veya lehine ipotek tescili
bulunan kisinin iyi niyetli bir baska kisiye ipotek iizerinde bir hak tesis etmesi hallerinde, iyi
niyetli kiginin sicile giiveni korunacaktir. TTK m. 983’te diizenlenen “Sicile Giiven Ilkesi”
hakkinda detayli agiklamalar i¢in bkz. Yazicioglu, 109 vd.; Sozer, 83 vd.; Demir, Deniz
Ticareti Hukuku, 121 vd.; Kara, 97 vd.; Topsoy, 85 vd.

Taraflarin anlagsmasi nedeniyle gemi ipoteginin sona ermesini diizenleyen TTK m. 1049
hakkinda bilgi i¢in bkz. Yazicioglu, 220; Atamer, 495 vd.; Demir, Deniz Ticareti Hukuku, 200;
Kara, 143; Topsoy, 190-191.

81 TTK m. 1015/2 ile GSY m. 33/2 ve f. 4 kapsaminda, ipotek sdzlesmesinin seklinde iliskin
detayli bilgi i¢in bkz. Aydn, ‘Ipotek’, 501 vd.

30



AYDIN 15

4’te belirtilen sekil sartlarina uygun sézlesme ile ipotek tizerinde hak sahibi olan
kimselerin onaylari sicil miidiirliigiine sunuldugu takdirde, gemi ipotegi sicilden
silinecektir.

C. Feragat Nedeniyle Gemi Ipoteginin Silinmesi

GSY m. 36/3’te,

“Gemi ipotegi, alacaklinin feragati nedeniyle silinecek ise ipotek lizerinde

hak sahibi olan kisilerin onayinin alinmasi kaydiyla imzasi noterce tasdikli

feragat beyani ile ipotek ve varsa rehinli tahvildeki veya senetteki serh

silinir. Vazgegme beyani gemi sicil miidiirliigiinde de yapilabilir.”
diizenlemesine yer verilmistir. Buna gore, gemi ipoteginin alacaklinin feragati
nedeniyle silinecegi hallerde, ipotek lizerinde hak sahibi olan kisilerin onayinin
alimmasi sartiyla imzasi noter tarafindan tasdik edilen (onaylanan) feragat beyani
ile ipotek ve mevcut olmasi ihtimalinde rehinli tahvil veya senet iizerindeki serh
silinir. Ayrica feragatin (vazge¢me beyaninin) gemi sicil miidiirliigiinde de
yapilmas1 miimkiindiir. Ote yandan GSY m. 36/3’e benzer sekilde, TTK m.
1050/1°de “Ipotek, alacaklinin feragati ve bunun iizerine sicilden ipotek kaydinin
silinmesi ile diiser. Su kadar ki, ipotek {izerinde hak sahibi kisiler varsa onlarin
da onaylari sarttir.”; TTK m. 1050/3’te de “Vazgegme beyani imzasi noterce
onayli bir senetle veya sicil miidiirliigiinde yapilir.” diizenlemelerine yer
verilmigtir.®

GSY m. 36/3’te, gemi ipoteginin alacaklinin feragati nedeniyle silinmesi ihtimali
diizenlenmistir. Buna gore, ipotekli alacakli gemi ipoteginden feragat etmek
isterse, imzasi noter tarafindan tasdik edilen feragat beyanim sicil miidiirliigiine
sunmast gerekir. Hiikiimde, alacaklinin feragat beyanindaki imzasinin noter
tarafindan tasdik edilmesi (onaylanmasi) gerektigi ifade edilmistir. Goriildigi
iizere, GSY m. 36/3 c. 1’de, feragat beyanm1 bakimindan bir sekil sarti
Ongoriilmiigtiir. Stiphesiz bu sekil sart1, gegerlilik sart1 niteligindedir. Dolayisiyla
sekil sartina uygun olmadan hazirlanan feragat beyanina dayali olarak gemi
ipotegi sicilden silinmez. Ote yandan GSY m. 36/3 c. 1°de agikca ifade edilmese
de feragat beyaninin yazili olmasi gerekir. Bu dogrultuda, feragat beyaninin
noterde diizenleme seklinde hazirlanmasi da GSY m. 36/3 kapsaminda gemi
ipoteginin silinmesini saglar. Dolayisiyla alacaklinin feragati ile ipotegin

32 Alacaklinin feragati ile gemi ipoteginin sona ermesini diizenleyen TTK m. 1050 hakkinda bilgi

icin bkz. Yazicioglu, 220; Sozer, 186-187; Atamer, 496 vd.; Demir, Deniz Ticareti Hukuku
200; Kara, 143; Topsoy, 191.
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silinmesi bakimindan ipotekli alacaklinin imzasinin noter tarafindan tasdik
edilmesinin yani sira feragat beyaninin noterde diizenleme seklinde hazirlanmasi
da ayni isleve sahiptir.

Ayrica GSY m. 36/3 c. 2’de, feragat beyaninin sicil midirliigiinde de
yapilabilecegi ifade edilmistir. Ancak hiikiimde, feragat beyaninin sicil
miidiirliigiinde ne sekilde yapilabilecegi hususunda aciklik yoktur. Hiikiim, bu
yOniiyle, gemi ipotegine iligkin sozlesmenin gemi sicil midiirliiglinde
yapilabilecegini diizenleyen TTK m. 1015/2 c¢. 2’ye benzemektedir.
Kanaatimizce, hiikiimde, alacakli tarafindan hazirlanan yazili feragat beyaninin
gemi sicil miidiirliiglinde imzasinin onaylanmasi anlatilmak istenmistir. Bu
nedenle, GSY m. 36/3 c¢. 2’de, ipotekli alacakli tarafindan hazirlanan yazili
feragat beyanindaki imzanin, sicil miidiirliigiince alacakli olan gergek kisiye
veya tlizel kisinin yetkili temsilcisine ait oldugunun tasdik edilmesinin
(onaylanmasinin) kastedildigi kabul edilmelidir.

GSY m. 36/3 c¢. 1’de, sekle uygun feragat beyanina ilave olarak gemi ipotegi
iizerinde hak sahibi olan kimseler varsa, bu kisilerin de onaylarinin alinmasi
gerektigi belirtilmistir. Dolayisiyla feragat nedeniyle gemi ipoteginin silinmesi
i¢in sekle uygun feragat beyani disinda, ipotek iizerinde hak sahibi olan kisiler
varsa, bu kisilerin de ipotegin silinmesine onay vermeleri sarti aranir. Aksi
takdirde, gemi ipotegi ve varsa rehinli tahvildeki veya senetteki serh silinmez.
Buna karsilik, ipotek iizerinde hak sahibi olan kisi ya da kigiler mevcut degilse,
sicil miidiirliigiine bu hususta bir bilgi veya belge sunulmasi gerekli degildir.
Ipotek iizerinde hak sahibi olan kimselerin mevcudiyeti halinde, bu kisilerin de
ipotegin silinmesi i¢in onay verdiklerini goOsterir yazili belgenin sicil
midiirliigiine sunulmasi gerekir; aksi takdirde, ipotek sicilden silinmez. Bu
kisilerin silinme islemine onay verdiklerini gdsterir belgenin noterde diizenleme
veya belgedeki imzanin noter veya gemi sicil miidiirligiinde tasdik edilmesi
(onaylanmasi) seklinde hazirlanmasi mimkiindiir.

D. Gemi Miilkiyeti ile Alacagin Aym Kiside Birlesmesi Nedeniyle Gemi
Ipoteginin Silinmesi
GSY m. 36/4°te,

“Uzerinde ipotek bulunan geminin miilkiyeti, hukuki islem yoluyla
alacakliya gegerse alacakli, malik olarak tescil edilir ve ipotek silinir. Ayn1
sekilde malik, gemisi iizerinde ipotekle temin edilen alacagi devralirsa,
Kanunun 1045 inci maddesinin ikinci fikrasi sakli kalmak kaydiyla
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Kanunun 1038 inci maddesinin iigiincii fikrasi geregince tescil yapilirken

ipotek silinir.”
diizenlemesi yer almaktadir. GSY m. 36/4’te, 6098 sayili Tirk Borglar
Kanunu’nun® (TBK) “Birlesme” kenar baslikli m. 135’in birinci fikrasinin
birinci climlesinde yer alan “Alacakli ve borglu sifatlariin ayni kiside
birlesmesiyle bor¢ sona erer.” diizenlemesi esas alinarak ipotek borclusu ile
ipotek alacaklisi sifatlarinin ayni kiside birlesmesine iliskin iki farkli ihtimal
dikkate alinarak ipotegin sona ermesi®** ve silinmesi konusu diizenlenmistir. Bu
yoniiyle, GSY m. 36/4’iin, TBK m. 135/1 c. 1’in 6zel bir goriiniimi oldugunu
sOylemek miimkiindiir. Ayrica GSY m. 36/4’e benzer sekilde, “Alacakli ve malik
sifatlarinin birlesmesi” kenar baslikli TTK m. 1045’in birinci fikrasinda da TBK
m. 135/1 c. 1’deki diizenleme esas alinarak “Gemi ipotegi ile miilkiyetin ayni
kiside birlesmesi ile gemi ipoteginin diisecegi”® diizenleme altina alinmigtir.*

GSY m. 36/4 c. 1’e gore, lizerinde ipotek kurulmug geminin miilkiyetinin hukuki
islem yolu ile alacakliya gecmesi ihtimalinde alacakli, gemi sicilinde malik
olarak tescil edilir ve gemi tizerindeki ipotek silinir. Benzer sekilde, malik,
gemisi {izerinde ipotekle teminat altina alinan alacagi devralirsa, TTK m. 1045/2
sakli kalmak kaydiyla TTK m. 1038/3 uyarinca tescil yapilirken ipotek silinir
(GSY m. 36/4 c. 2). GSY m. 36/4 c. 1’de, tizerinde ipotek bulunan geminin
miilkiyetinin hukuki islem yolu ile alacakliya ge¢cmesinden s6z edilmistir.
Hiikmiin lafzina siki sikiya bagl kalindigi takdirde, tlizerinde ipotek bulunan
geminin miilkiyetinin hukuki islem dis1 yollar®’ ile alacakliya gegmesi halinde,
ipotegin sona ermeyecegi ve sicilden silinmeyecegi yorumu yapilabilir. Ancak
kanaatimizce, bu yonde bir yorum dogru olmaz. Zira GSY m. 36/4 c. 1’deki
diizenleme, TBK m. 135/1 c. 1°de belirtilen “alacakli” ve “bor¢lu” sifatlarinin

3 RG 04.02.2011/27836.

3 GSY m. 36/4’{in her iki fikrasinda belirtilen hallerde ipotegin silineceginden s6z edilmistir.

Ancak hemen belirtilmelidir ki, her iki hiikiimde belirtilen haller ger¢eklestigi takdirde, gemi
ipotegi sona ermektedir. GSY m. 36/4’iin her iki fikrasinda da sona eren ipotegin silinmesine
iliskin diizenlemelere yer verilmistir. Bu bakimdan gemi ipoteginin sona ermesi ve silinmesi
kavramlari birbirleriyle yakin iliski i¢erisindedir.

% TTK m. 1045/1°de, gemi ipotegi ile gemi miilkiyetinin aym kiside birlesmesi ile ipotegin

diisecegi ifade edilerek gemi ipoteginin sona erecegi vurgulanmak istenmistir.

3%  Alacakli ve malik sifatlarinin birlesmesi nedeniyle gemi ipoteginin sona ermesini diizenleyen

TTK m. 1045 hakkinda bilgi i¢in bkz. Yazicioglu, 220; Sozer, 187; Atamer, 487 vd.; Demir,
Deniz Ticareti Hukuku, 200; Kara, 144; Topsoy, 189-190.
Gemi miilkiyetinin hukuki igslem dig1 yollar ile kazanilmasi hakkinda detayl bilgi i¢in bkz.

Yasin Yavsan, Gemi Miilkiyetinin Hukuki Islem Dist Yollarla Kazanimas: (B. 1, Filiz Kitabevi
2022), 26 vd.

37
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ayni kiside birlesmesi halinde borcun sona erecegi kuralin1 esas almaktadir.
Dolayisiyla ipotegin sona ermesi ve silinmesi bakimindan “alacakli” ve “bor¢lu”
sifatlarinin ayni kiside birlesmesi yeterlidir. Bunun diginda, alacakli ve bor¢lu
sifatlarinin ne sekilde ayni kiside birlestigi ipotegin sona ermesi ve silinmesi
bakimindan 6nem tasimaz. Su halde, iizerinde ipotek bulunan geminin miilkiyeti
alacakliya gectigi takdirde, ipotegin sona erecegi ve sicilden silinmesi gerektigi
sonucuna ulagilmalidir. Bu sonucun dogmasi bakimindan miilkiyetin alacakliya
hukuki islem yoluyla ya da hukuki islem dis1 yollarla gegmesi bir farklilik
olusturmaz.

GSY m. 36/4 c. 2’de diizenlenen, ipotegi sona erdiren ve ipotegin sicilden
silinmesini gerektiren ikinci hal, malikin, gemisi iizerinde ipotek ile teminat
altina alinan alacagi devralmasidir. Bu hal de GSY m. 36/4 c. 1°de ifade edilen
haldeki gibi TBK m. 135/1 c. 1’de belirtilen “alacakli” ve “bor¢lu” sifatlarinin
ayni kiside birlesmesi halinde borcun sona erecegi kuralim1 esas almaktadir.
Ancak GSY m. 36/4 c. 1’deki halden farkli olarak GSY m. 36/4 c. 2’de
diizenlenen bu halde, TTK m. 1045/2 sakli kalmak kaydiyla, TTK m. 1038/3
uyarinca tescil yapilirken ipotegin silinecegi ifade edilmistir. GSY m. 36/4 c.
2’de sakli tutulan TTK m. 1045/2de,

“Borg¢lu, gemi malikinden baska bir kisi oldugu veya alacak {izerinde bir
rehin veya intifa hakki bulundugu takdirde ipotek devam eder. Su kadar ki,
gemi maliki alacakli sifat1 ile geminin paraya c¢evrilmesini isteyemez ve
faiz alacaklar1 i¢in gemi teminat olusturmaz.”

diizenlemesi yer almaktadir. TTK m. 1045/2’e gore, ipotegin dayanagi olan
alacagin bor¢lusunun, iizerinde ipotek kurulan geminin malikinden bagka bir kisi
olmasi veya ipotekli alacak {izerinde bir rehin veya intifa hakki bulunmasi
halinde, gemi ipotegi devam eder. Ayrica gemi maliki, “alacakli” sifat1 ile
geminin paraya ¢evrilmesini isteyemez ve faiz alacaklari igin gemi teminat
olusturmaz.

TTK m. 1045/1 ile GSY m. 36/4’1in her iki ctimlesinde belirtildigi tizere, gemi
ipotegine konu alacak bakimindan “alacakli” sifati ile ipotekli geminin miilkiyeti
ayn1 kiside birlestigi takdirde, kural, ipotegin sona ermesi ve sicilden
silinmesidir. Ancak TTK m. 1045/2’de, bu kurala iliskin istisnalar
ongorilmiistiir. Nitekim GSY m. 36/4 c. 2°de, “Aym sekilde malik, gemisi
tizerinde ipotekle temin edilen alacagi devralirsa, Kanunun 1045 inci maddesinin
ikinci fikrasi sakli kalmak kaydiyla ...” denilerek TTK m. 1045/2’de 6ngoriilen
hallerde, alacakli sifati ile gemi miilkiyeti ayni kiside birlegse bile gemi
ipoteginin sona ermeyecegi anlatilmak istenmistir. Bu sebeple, TTK m.
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1045/2°yi, TTK m. 1045/1 hikmiyle birlikte degerlendirmek ve TTK m.
1045/2°de, TTK m. 1045/1°de 6ngoériilen kurala iligkin istisnalarin 6ngérildiigi
kabul edilmelidir. Buna gore, gemi ipotegine konu alacagin bor¢lusu, gemi
malikinden bagka bir kisiyse veya alacak iizerinde bir rehin ya da intifa hakk:
bulunuyorsa ipotek devam eder. TTK m. 1045/2 c. 1’de ifade edilen iki halde de
gemi maliki, gemi ipotegine konu alacak bakimindan “alacakli” sifatina sahip
olsa bile gemi ipotegi sona ermez. Ayrica bu hallerde, gemi ipoteginin alacaklist
sifatina sahip olan gemi maliki, alacakli sifatina dayanarak geminin paraya
cevrilmesini isteyemez ve faiz alacaklari i¢in gemi teminat olusturmaz (TTK m.
1045/2 c. 2). Zira malikin ayn1 zamanda alacakli sifatina sahip olmasi halinde,
malikin alacagi i¢in kendi gemisini paraya c¢evirmesi ve faizler i¢in kendi
gemisinin teminat olusturmasi malik bakimindan anlamli degildir. Buna karsilik,
ipotekli alacak {izerinde rehin veya intifa hakki bulundugu takdirde, malik kendi
gemisini paraya ¢eviremese bile ipotekli alacak iizerinde rehin veya intifa
hakkina sahip olan {igiincii kisiler, geminin paraya cevrilmesini talep
edebilecekleri gibi faiz alacaklari i¢in gemi teminat olusturur.

Sonug olarak GSY m. 36/4 c. 2°de, TTK m. 1045/2 sakli tutuldugu igin belirli
hallerde, gemi maliki, ipotege konu alacagi devralmasina ragmen ipotek sona
ermeyecektir. Bu haller, TTK m. 1045/2 c. 1°de belirtildigi iizere, ipotege konu
alacagin bor¢lusunun gemi malikinden baska bir kisi olmas1® ile ipotege konu
alacak {izerinde rehin veya intifa hakkinin bulunmasidir. Bir diger anlatimla,
gemi ipotegine konu alacagin bor¢lusunun gemi malikinden baska bir kisi olmasi
ya da alacak tizerinde rehin veya intifa hakki mevcut olmasi hallerinde, ipotege
konu alacak ile gemi miilkiyeti ayni kisiye ait olsa bile gemi ipotegi devam eder.
Buna karsilik, ipotege konu alacagin bor¢lusu gemi maliki olursa ya da ipotege
konu alacak iizerinde rehin veya intifa hakki bulunmazsa, malik, ipotege konu
alacagi devraldig takdirde, ipotek sona erer ve sicilden silinmesi gerekir.

3 Gemi maliki, gemisi iizerinde ipotek tesisine izin verdigi igin alacaklilara karst o da esas

borglunun yani sira borglu sifatina sahiptir. Dolayisiyla malikin, ipotege konu alacag:
devralmasi halinde, alacakli ile borg¢lu sifatt aymi kiside birlesmis olur. Dolayisiyla bu
ihtimalde, borglu baskasi olsa bile borcun ve ipotegin sona ermesi gerekir. Zira TBK m. 135/1
€. 1’de diizenlenen kural, bu sonucun dogmasini gerekli kilmaktadir. Kaldi ki, TTK m.
1044/2°de, “Alacakli ve borg¢lu sifatlarmmin aym kiside birlesmesi, alacagin ddenmesi
hiikmiindedir.” denilmistir. Siiphesiz bu ihtimalde, baskasinin borcu i¢in gemisi {izerinde
ipotek veren ve daha sonradan ipotege dayanak olan alacagi iktisap eden malikin, asil borgluya
karst bazi hukuki imkanlari olabilir. Ancak bu durum, belirtilen ihtimalde, ipotegin sona
ermeyecegi anlamina gelmemelidir. Bu nedenle, kanaatimizce, TTK m. 1045/2 c. 1 uyarinca,
borg¢lunun gemi malikinden baska bir kisi olmasi halinde, malikin alacakl: sifatin1 kazanmasina
ragmen gemi ipoteginin devam edecek olmasi isabetli degildir.
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Burada, iizerinde durulmasi gereken bir diger husus, malikin, gemisi {izerinde
ipotekle teminat altina alinan alacagi devralmasi bakimindan belirli sekil
sartlarinin mevcut oldugudur. Bu sekil sartlari, TTK m. 1038/3°te, “Alacagin
devri i¢in eski ve yeni alacaklinin bu hususta yazili sekilde anlagmalar1 ve devrin
gemi siciline tescili sarttir.” denilmek suretiyle ifade edilmistir. Buna gore,
ipotege konu alacagin devir edilebilmesi icin eski ve yeni alacaklinin bu hususa
iliskin yazili sekilde anlasma yapmalar1 ve devrin sicile tescil edilmesi gerekir.
GSY m. 36/4’te de alacagin devrine iliskin TTK m. 1038/3’te ongoriilen sekilde
hazirlanan anlasma ve devrin gemi siciline tescil edilmesi gerektigi ifade
edilerek tescil islemi esnasinda da sona eren ipotek kaydinin silinecegi
belirtilmistir. Dolayistyla malikin, gemisi iizerinde ipotekle teminat altina alinan
alacagi devralmasi ve TTK m. 1045/2’de belirtilen istisnai hallerin mevcut
olmamasi hallerinde, devir igleminin TTK m. 1038/3’e¢ uygun olmasi ve bu
hiikme dayanilarak alacagin devredildigine iligkin sicile tescil yapilmasi sartiyla,
ipotek sona ermis olur. TTK m. 1038/3’¢ dayanilarak yapilan tescil islemi
esnasinda da sona eren ipotek silinir.

E. Borcun Dis Ustlenilmesi Nedeniyle Gemi Ipoteginin Silinmesi

GSY m. 36/5°te,

“Borglu olmayan malik, gemisi {izerinde ipotekle temin edilen alacagin bir
iiclincii kigi tarafindan iistlenilmesine 11/1/2011 tarihli ve 6098 sayili Tiirk
Bor¢lar Kanununun 198 inci maddesinin ikinci fikrasi geregince yazili
onay vermezse, borcun dis istlenilmesine iligkin sdzlesmenin kuruldugu
anda gemi ipotegi diiser. Borcun dig iistlenilmesine iligkin s6zlesmenin
ispat edilmesi kaydiyla, malikin veya diger bir ilgilinin istemi tizerine gemi
ipotegi silinir. Sicil miidiirligiiniin istemi tizerine ipotekli alacakli, borcun
dis istlenilmesine iligkin s6zlesme hakkinda bilgi vermek zorundadir.”

diizenlemesine yer verilmistir. Buna gore, ipotege konu alacagin bor¢lusunun
gemi maliki olmadigi hallerde, malik, gemisi lizerinde kurulan ipotegin dayanagi
olan borcun® iiciincii bir kisi tarafindan {istlenilmesine TBK m. 198/2
kapsaminda yazili onay vermezse, konusu borcun dis iistlenilmesi olan s6zlesme
akdedildigi anda gemi tizerindeki ipotek diiser. Ayrica borcun dis iistlenilmesine
iliskin sdzlesmenin ispat edilmesi sartiyla, malik veya diger bir ilgilinin talebine
istinaden gemi iizerindeki ipotek silinir. Ote yandan gemi sicil miidiirliigiiniin

39 GSY m. 36/5°te, “ipotekle temin edilen alacagin bir {igiincii kisi tarafindan {istlenilmesinden”

sOz edilmistir. Ancak hiikiimdeki terminolojinin aksine alacagmn istlenilmesi dogru bir
kullanim degildir. Zira alacak degil, borg istlenilebilir. Bu nedenle, hiikiimde yer verilen
“ipotekle temin edilen alacagin bir Gigiincii kisi tarafindan tistlenilmesi” ifadesinin, “ipotegin
dayanagi olan borcun” seklinde anlagilmas: gereklidir.
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talep etmesi halinde, ipotekli alacakli, borcun dis iistlenilmesine iligkin s6zlesme
hakkinda bilgi vermekle ylikiimliidiir.

GSY m. 36/5’te, ipotege konu alacagin bor¢lusu olmayan malikin gemisi
iizerinde kurulan ipotegin sona ermesi ihtimaline iliskin bir diizenlemeye yer
verilmistir. GSY m. 36/5 c. 1’de, bor¢lu olmayan malikin, gemisi {lizerinde
kurulan ipotegin dayanagi olan borcun {igiincii bir kisi tarafindan iistlenilmesine
TBK m. 198/2 kapsaminda yazili onay vermedigi takdirde, borcun dis
iistlenilmesine iliskin sdzlesme* kuruldugu anda gemi ipoteginin diisecegi
belirtilmigtir. Goriildigii iizere, hikkiimde, bor¢lusu olmadigr bir alacak igin
gemisi lizerinde ipotek kuran malikin, ti¢iincii kisinin ipotegin dayanagi olan
borcu dis iistlenmesine TBK m. 198/2 uyarinca yazili onay vermemesi
ihtimalinde, dig {istlenme sozlesmesinin akdedildigi anda gemi ipoteginin
diisecegi; bir diger anlatimla, sona erecegi diizenleme altina alinmistir. TBK m.
198/2°de ise, “Bununla birlikte borcun giivencesi olarak rehin veren igiincii
kisinin ve kefilin sorumluluklari, ancak onlarin borcun iistlenilmesine yazili
olarak riza gostermeleri hélinde devam eder.” diizenlemesi yer almaktadir. TBK
m. 198/2’de, borcun teminati olarak rehin veren igiincii kisi ile kefilin
sorumluluklarinin, borcun {istlenilmesine yazili olarak onay vermedikleri
takdirde, sona erecegi ifade edilmistir. Oncelikle belirtilmelidir ki, TBK m.
198/2’de, borcun iistlenilmesinden s6z edilmisse de kastedilen, borcun dis
istlenilmesidir. GSY m. 36/5 c. 1’de, TBK m. 198/2’ye atif yapilarak borglu
olmayan malikin, borcun dis iistlenilmesine yazili onay vermemesi halinde,
ipotegin borcu istlenen liglincii kisi bakimindan sona erecegi vurgulanmak
istenmistir. Boylelikle TBK m. 198/2’de oldugu gibi bor¢lu olmamasina ragmen

40 Borcun dis iistlenilmesine iliskin s6zlesme, TBK m. 196-200’de diizenlenmis ve “Dis iistlenme
s6zlesmesi” olarak ifade edilmistir. Borcun dis iistlenilmesi, tigincii bir kisinin alacakli ile
sozlesme yapmak suretiyle bor¢luyu borcundan kurtararak kendisinin borglu konumuna
gecmesini ifade eder. Nitekim TBK m. 196/1°de, “Bor¢lunun yerine yenisinin gegmesi ve
borcundan kurtarilmasi, borcu iistlenen ile alacakli arasinda yapilacak sozlesmeyle olur.”
denilmistir. Borcun dis {istlenilmesi s6zlesmesi, cogu zaman, bor¢luyu bir borcundan kurtarma
taahhiidiinde bulunan kimsenin, bu taahhiidiinii yerine getirmek iizere alacakli ile s6zlesme
yapmasi seklinde karsimiza ¢ikar. Bir iigiincii kisinin, borglu ile s6zlesme akdederek onu bir
borcundan kurtarmayi taahhiit etmesi ise, borcun ig listlenilmesi olarak adlandirilir. Borcun i¢
iistlenilmesine iliskin sdzlesme, TBK m. 195°te diizenlenmis ve “I¢ iistlenme sézlesmesi”
olarak ifade edilmistir. Bu dogrultuda, dis iistlenme sdzlesmesinin, ¢ogu zaman i¢ iistlenme
sozlesmesinin ifasi i¢in akdedildigini ancak bunun bir zorunluluk olmadigmni ifade etmek
gerekir. Dolayistyla bir ligiincii kisi, bor¢luya karsi bir taahhiidii olmadan da alacakli ile dig
listlenme sozlesmesi akdedebilir. I¢ ve dis iistlenme s6zlesmeleri hakkinda detayl agiklamalar
i¢in bkz. M. Kemal Oguzman ve Turgut Oz, Bor¢lar Hukuku — Genel Hiikiimler Cilt II (B. 16,
Vedat Kitapgilik, 2021), 618 vd.
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bir kisinin borcu ic¢in gemisi lizerinde ipotek kuran malike, borcu iistlenen
iicilincii kisi i¢in de gemisinin teminat olusturup olusturmamasi bakimindan karar
verme hakki tanimmustir.**

TBK m. 198/2°de, borcu teminat altina almak i¢in rehin veren veya kefil olan
kisinin sorumluluklarimin ancak borcun iistlenilmesine yazili olarak onay
vermeleri halinde devam edecegi diizenlenmisse de yazili onayin hangi ana
kadar verilecegi hakkinda bir belirleme yapilmamustir. Ogretide,*? baskasinin
borcu i¢in rehin veren veya kefil olan kiginin, borcun dis iistlenilmesi anina kadar
yazili onay verebilecegi; aksi takdirde, rehin veya kefaletin sona erecegi ifade
edilmistir. Buna gore, kendisinin olmayan bir borcu teminat altina almak igin
gemisi lizerinde ipotek kuran bir malik, iistlenme anina kadar yazili onay verirse,
borcu dig listlenen kisi bakimindan da gemi teminat olusturmaya devam eder; bir
diger anlatimla, gemi ipotegi diismez. Buna karsilik, malik, ii¢lincii kisinin borcu
iistlenme anina kadar borcun dis iistlenilmesine yazili onay vermezse, GSY m.
36/5 c. 1’de ifade edildigi tizere, dis iistlenme sézlesmesi kuruldugu anda gemi
ipotegi diiser. Boyle bir durumda, gemi iizerindeki ipotek diisse de ipotek kaydi
silinene kadar sicilde gemi ipotegine iliskin olarak yolsuz bir tescil s6z konusu
olur. Bu nedenle, sona eren ipotegin sicilden silinmesi énem arz eder. Bu
dogrultuda, GSY m. 36/5 c. 2’de, borcun dis iistlenilmesine iliskin sézlesmenin
ispat edilmesi sartiyla, malik veya diger bir ilgilinin talebine istinaden ipotegin
gemi sicilinden silinecegi diizenlenmistir.

GSY m. 36/5 c. 2’de, borcun dis iistlenilmesine onay vermeyen malik ile diger
bir ilgilinin talebi {izerine sona eren ipotegin silinecegi ifade edilmistir. Malikin
ipotegin silinmesinde menfaati oldugu agiktir. Dolayisiyla biiylik ihtimalle,
silinme talebinde bulunacak ilk kigi malik olacaktir. Malik, bir ti¢lincii kisi ile
alacakli arasinda konusu borcun dis iistlenilmesi olan bir s6zlesme akdedildigini
ve bu soOzlesmeye onay vermedigini belirten bir dilek¢e ile gemi sicil
miidiirliigiinden gemi ipoteginin silinmesini talep edebilir. Ancak GSY m. 36/5
C. 2’de, gemi ipoteginin silinebilmesi i¢in malikin, borcun dig {istlenilmesine
iliskin sozlesmeyi ispat etmesi gerektiginden so6z edilmistir. Dolayisiyla gemi
ipoteginin silinebilmesi i¢in malikin, alacakli ile tigiincii bir kisi arasinda konusu

4 Andreas Von Tuhr ve Arnold Escher, Allgemeiner Teil des Schweizerischen
Obligationenrechts — Band 11 (mit Supplement) (B. 3, Schulthess Polygraphischer Verlag AG
1984), § 99, 393; Oguzman ve Oz, 633.

Oguzman ve Oz, Bor¢lar Hukuku — Genel Hiikiimler Cilt |1, 633. Bagkasinin borcu igin rehin
veren veya kefil olan kisinin borcun dig iistlenilmesine sonradan onay vermesinin geg¢mise
etkili sonug dogurabilecegi hakkinda bkz. Von Tuhr ve Escher, § 99, 393.

42
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borcun dis iistlenilmesi olan bir s6zlesme akdedildigini ispatlamasi yahut borcun
dis Tstlenilmesine iliskin s6zlesmeyi sicil miidiirliigiine sunmasi gerekir.
Bununla birlikte, gemi ipoteginin silinmesi, cogu durumda, eski borg¢lu ile borcu
dis tistlenen yeni bor¢lunun ve alacaklinin menfaatlerine uygun olmaz. Ayrica
konusu borcun dig iistlenilmesi olan s6zlesmeye malik taraf olmadigindan
malikin bu s6zlesmeyi edinmesi ve ortaya koyabilmesi miimkiin olmayabilir. Bu
nedenle, malikin, borcun dis iistlenilmesine iliskin sdzlesmeyi ispat edememesi
gibi bir tehlike s6z konusudur. Bu tehlike 6ngoriildiigii i¢in olacak ki, GSY m.
36/5 c. 3’te, “Sicil miidiirliginin istemi tizerine ipotekli alacaklinin, borcun dig
iistlenilmesine iliskin soézlesme hakkinda bilgi vermek zorunda oldugu”
diizenlenmistir. Buna gdre, malikin, gemi ipoteginin silinmesi talebinde
bulunmasi halinde, sicil miidiirliigii, alacaklidan borcun dis iistlenilmesine iliskin
sozlesme hakkinda bilgi vermesini talep edebilir. Ancak kanaatimizce, bu
diizenleme, malikin borcun dis iistlenilmesine iliskin sézlesme akdedildigini
ispatlamasina yetecek diizeyde degildir. Zira GSY m. 36/5’te, ipotekli
alacaklinin, dis tistlenme s6zlesmesi hakkinda bilgi vermemesi ihtimaline iligkin
bir yaptirim 6ngoriilmemistir.

Ote yandan GSY m. 36/5 c. 1 bakimindan “diger bir ilgili” ifadesinin
kapsaminda kimlerin yer aldigi 6nem tasir. Kanaatimizce, GSY m. 36/5 c. 2
bakimindan “diger bir ilgili” ifadesinin kapsaminda eski bor¢lu, borcu iistlenen
yeni borg¢lu, ipotek alacaklisi ile ipotek lizerinde hak sahibi olan kisi ya da kisiler
yer alir. Dolayisiyla bu kisiler de “diger bir ilgili” sifatiyla borcun dis
iistlenildigini ve malikin buna yazili onay vermedigini ileri siirmek suretiyle sicil
miidiirliigiinden gemi ipoteginin silinmesini talep edebilirler. Hemen
belirtilmelidir ki, malikin aksine gemi ipoteginin silinmesi, cogu durumda, borcu
icin malikin gemisi iizerinde ipotek kurdugu (eski) bor¢lunun, borcu iistlenen
ticlincii kisinin (yeni bor¢lunun), ipotek alacaklisi ile ipotek {izerinde hak sahibi
olan kisi ya da kisilerin®® menfaatlerine uygun olmaz. Bu nedenle, bu kisilerin
gemi ipoteginin silinmesini talep etmeleri ¢ok karsilasilacak bir durum degildir.

4 TTK’nun muhtelif hiikiimlerinde oldugu gibi GSY hiikiimlerinde (GSY m. 36/2-3-6 ile GSY
m. 44/3-5) de ipotek iizerinde hak sahibi olan kisilerden s6z edilmistir. Teorik olarak ipotek
tizerinde hak sahipligi tesis edilebilecekse de giiniimiizde, ipotek {izerinde hak sahipligi tesis
edilmesi uygulamasinin bir 6rnegi mevcut degildir. Dolayisiyla gemi iizerinde hak sahibi olan
kisi ya da kisilerden s6z edilmesi teorik bir ihtimalin Gtesine gecemez. Bu nedenle de bu
kisilerin, GSY m. 36/5 c. 1 kapsaminda “diger bir ilgili” sifatiyla gemi ipoteginin silinmesini
talep etmeleri gibi bir ihtimalin pek de miimkiin olmadig1 dikkate alinmalidir.
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Buna karsilik, gesitli gerekcelerle, bu kisilerin gemi ipoteginin silinmesini
istemeleri de miimkiindiir.

Malikin dig listlenme s6zlesmesine yazili onay vermemesi nedeniyle diisen gemi
ipoteginin sicilden silinebilmesi i¢in “diger bir ilgili” kapsaminda yer alan
kisilerin, silinme talep dilekcesi ekinde dig iistlenme sozlesmesini sicil
miidirligiine sunmalart gerekli ve yeterlidir. Nitekim GSY m. 36/5 c. 2’de,
borcun dis listlenmesine iligkin sézlesmesinin ispat edilmesi sartiyla gemi
ipoteginin silinecegi ifade edilmistir. Burada, iizerinde durulmasi gereken bir
diger husus olarak bu kisilerin, malikin dig {istlenme sdzlesmesine onay
vermedigini ispatlamalarinin gerekip gerekmedigi sorusu giindeme gelmektedir.
Malikin dig Ustlenme soOzlesmesine yazili onay vermemesi olgusu,
ispatlanabilecek bir olgu olmadigi i¢in diger ilgililerin silinme talebi ekinde bu
hususta bir bilgi ve belge sunma yiikiimliiliikleri yoktur. Dolayisiyla bu kisiler,
gemi ipoteginin silinmesi talebini igeren dilek¢e ekinde dis distlenme
sOzlesmesini sicil miidiirliigiine sunduklari takdirde, sicil miidiirliigiiniin silinme
islemini gerceklestirmesi gerekir. Buna karsilik, bu kisilerin, malikten dig
iistlenme sézlesmesine onay vermedigine iliskin yazili bir belge almalar1 ve bu
belgeyi sicil midirliigiine sunmalar1 halinde de sicil miidirligiiniin gemi
ipotegini silecegi aciktir. Bununla birlikte, bu ihtimalde, sicil miidiirliigiiniin
yazili belgedeki imzanin malike ait olup olmadigini sorgulamasinin miimkiin
oldugu gozden kagirilmamalidir. Bu nedenle, sozii gecen belgenin noterde
diizenlenmesi veya belgedeki imzanin noter tarafindan onaylanmasi yahut diger
bir ilgilinin silinme talebinde bulundugu esnada malikin sicil miidiirliigiinde
bulunmas gerekebilir. Ugiincii ihtimalde, malikin silinme talebinde bulunuldugu
esnada sicil miidiirliigiinde bulunmasi miinasebetiyle aslinda sicil miidiirliigii,
dis tistlenme sdzlesmesine onay vermedigi hususunda hazirlanan belgedeki
imzanin malike ait oldugunu tevsik etmis olur. Boylelikle gemi ipoteginin
silinmesi menfaatlerine aykiri olan ve diger ilgililer kapsamindaki diger kisilerin
silinme islemine itiraz edebilmeleri engellenmis olur.

F. Belirli Bir Siire i¢cin Kurulmus Gemi ipoteginin Siirenin Dolmasi
Nedeniyle Silinmesi

GSY m. 36/6°da,

“Gemi siciline kayitli ipotek; a) Belirli bir siire icin kurulmus ve bu siirenin
dolmasiyla Kanunun 1051 inci maddesinin birinci fikras1 geregince
diismiisse, b) Bozucu kosula tabi olarak kurulmus ve bu kosulun
gerceklesmesi tizerine 6098 sayili Kanunun 173 {incii maddesinin ikinci
fikras1 geregince diigmiigse, ipotekli alacaklinin ve ipotek {lizerinde hak
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sahibi olan kisilerin onayinin alinmasi kaydiyla malikin veya diger bir

ilgilinin istemi iizerine ipotek ve varsa rehinli senet veya tahvildeki serh de

silinir.”
diizenlemeleri yer almaktadir. GSY m. 36/6°da, ipotek ve varsa rehinli senet
veya tahvildeki serhin silinmesine iliskin olarak iki farkli ihtimal 6ngorillmiistiir.
GSY m. 36/6°da ongoriilen ilk ihtimale gore, sicile kayitli ipotek, belirli bir siire
ile sinirh olarak kurulmus ve bu siirenin dolmasi nedeniyle TTK m. 1051/1
uyarinca ipotek diismiigse, ipotekli alacaklinin ve ipotek tizerinde hak sahibi olan
kisilerin onayinin almmas1 sartiyla, malikin veya diger bir ilgilinin talebine
istinaden ipotek ve mevcut olmasi ihtimalinde rehinli senet veya tahvil
tizerindeki serh silinir (GSY m. 36/6-a).

GSY m. 36/6-a bakimindan dikkat ¢eken husus, belirli bir siire i¢in kurulan
ipotegin siiresinin dolmasiyla ipotek diismiis olsa* bile ipotekli alacaklmin ve
ipotek {izerinde hak sahibi olan kisilerin onaymin alinmasi sartiyla ipotek ve
mevcut olmasi ihtimalinde rehinli senet veya tahvil tizerindeki serh
silinmektedir. Dolayisiyla siiresi dolan ipotek sona ermis olmasina ragmen
ipotekli alacal1 ya da ipotek iizerinde hak sahibi olan kisiler ipotegin silinmesine
onay vermedikleri takdirde, gemi sicilinde yer alan ipotek kaydi silinmez.
Siiphesiz bu diizenlemenin yerindeligi tartismaya agiktir. Zira belirli bir siire ile
sinirli olarak kurulan ipotegin siiresinin dolmasi ile ipotek sona ermis olur. Bu
nedenle, ipotek kaydinin silinebilmesi i¢in ipotekli alacakli ya da ipotek iizerinde
hak sahibi olan kisilerin onaylarinin aranmamasi gerekir. Kaldi ki, siirenin sona
ermesiyle ipotek sona ermis olacagindan sicildeki ipotek kaydi yalnizca sekli
olarak bir anlam tasir. Bununla birlikte, stireye bagh kurulan ipotek siiresi
doldugu igin diigse bile ipotekli alacakli ve ipotek {izerinde hak sahibi olan
kisilerin onay1 alinmadigi takdirde, sicildeki ipotek kaydi silinmez. Dolayisiyla
bu kisiler silinme islemine onay vermezlerse sicilde gemi ipotegine iligkin bir
yolsuz tescil mevcut olur. Bdyle bir durumda, yukarida da ifade edildigi tizere,*
yolsuz ipotek tesciline (kaydina) bagli olarak iyi niyetli {igiincii kisilerin TTK m.
983/3 kapsaminda sicile giivenlerinin korunmasi s6z konusu olabilecegi igin
silinme isleminin gecikmeksizin yapilmasi 6nem tagir.

4 GSY m. 36/6-a’da, ipotegin diismesine iliskin “Ipotegin siiresinin dolmas1” kenar baglikli TTK

m. 1051°e isaret edilmektedir. Bu hilkkiimde, “Belli bir siire icin kurulan ipotek, bu siirenin
dolmast ile diiser.” diizenlemesi yer almaktadir.

4 Bkz. yukaridaIl, 2, A.
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G. Bozucu Sarta Bagh Olarak Kurulmus Gemi Ipoteginin Kosulun
Gerceklesmesi Nedeniyle Silinmesi

GSY m. 36/6-b’de,

“Gemi siciline kayitl ipotek; ... b) Bozucu kosula tabi olarak kurulmus ve
bu kosulun gerceklesmesi iizerine 6098 sayili Kanunun 173 iincii
maddesinin ikinci fikrasi geregince diigmiisse, ipotekli alacaklinin ve
ipotek lizerinde hak sahibi olan kisilerin onaymimn alinmasi kaydiyla
malikin veya diger bir ilgilinin istemi iizerine ipotek ve varsa rehinli senet
veya tahvildeki serh de silinir.”

diizenlemesi yer almaktadir. GSY m. 36/6’da Ongoriilen gemi ipoteginin
silinmesine iliskin ikinci ihtimal, bozucu sarta bagl olarak kurulmus gemi
ipoteginin kosulun gerceklesmesi nedeniyle silinmesi halidir. Buna gore, gemi
siciline kayith ipotek, bozucu sarta bagli olarak kurulmus ve bu sartin
gergeklesmesi nedeniyle TBK m. 173/2 uyarinca ipotek diigmiisse, ipotekli
alacakli ve ipotek iizerinde hak sahibi olan kisilerin onaymin alinmas: sartiyla,
malikin veya diger bir ilgilinin talebine istinaden ipotek ve mevcut olmasi
ihtimalinde rehinli senet veya tahvil iizerindeki serh silinir (GSM m. 36/6-b).

GSY m. 36/6-b’de isaret edilen TBK m. 173/2°de, “Bozucu kosula baglanmis
sozlesmenin hiikiimleri, kosulun gergeklestigi anda ortadan kalkar.” denilmistir.
Buna gore, bozucu sarta baglanmis sézlesmenin hiikiimleri, sartin gergeklestigi
anda ortadan kalkar. GSY m. 36/6-b’de de bozucu sarta bagli olarak kurulmusg
ipotegin bu sartin gergeklesmesi lizerine TBK m. 173/2 kapsaminda diismesi
halinde, yine ipotekli alacakli ve (varsa) ipotek iizerinde hak sahibi olan kisilerin
onayinin alinmasi sartiyla malikin veya diger bir ilgilinin talebine istinaden
ipotek ve mevcut olmasi ihtimalinde rehinli senet veya tahvil {lizerindeki serh
silinecektir.

Burada, GSY m. 36/6-b’de gecen “diger bir ilgili” ifadesi ile kimin ya da
kimlerin kastedildiginin tespit edilmesi gereklidir. Kanaatimizce, hiikiimde yer
verilen “diger bir ilgili” ifadesinin kapsaminda, ipotekli alacakli ile (varsa)
ipotek lizerinde hak sahibi olan kisilerin yer aldigi agiktir. Ancak iizerinde
durulmasi gereken husus, ipotekli alacagin malik disinda bir bor¢lusu oldugu
takdirde, bu kisinin de “diger bir ilgili” sifatina sahip olup olmadigidir.
Kanaatimizce, GSY m. 36/6-b’de gegen “diger bir ilgili” ile malik disinda
ipotekli alacakli ve mevcut olmasi ihtimalinde ipotek iizerinde hak sahibi olan
kimseler kastedilmistir. Bu sebeple, ipotekli alacagin (malik disindaki)
bor¢lusunun, bu ifadenin kapsaminda yer almadig1 kabul edilmelidir.
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H. Geminin Sicil Kaydinin Silinmesi Nedeniyle Gemi Ipoteginin Silinmesi*®

GSY m. 36/7°de, “Kanunun 965 inci maddesinin ti¢lincii fikra hiikkmii ile 967 nci
madde hiikmii sakli kalmak kaydiyla gemi siciline kayith bir geminin silinmesi
halinde ipotek, silinme aninda sona erer.” diizenlemesine yer verilmistir. Buna
gore, TTK m. 965/3 ve TTK m. 967 sakli kalmak sartiyla, sicile kayitl bir
geminin sicil kaydinin silinmesi halinde, ipotek, geminin sicilden silinme aninda
sona erer.*” Ancak hemen belirtilmelidir ki, GSY m. 36/7°de, TTK m. 965/3 ve
TTK m. 967°nin sakl1 tutulmasinin gerekcesi anlagilamamaktadir. Zira TTK m.
965/3’te, Tiirk bayragi ¢ekme hakkinin kaybedilmesi nedeniyle geminin sicil
kaydinin talep tizerine Silinmesi; TTK m. 967°de ise, sicil kaydinda yirmi yildan
beri hicbir kayit islemi yapilmayan geminin Ulastirma ve Altyap
Bakanligi’ndan®® alian bilgiye gore artik var olmadigina veya denizcilikte
kullanilamayacak hale geldigine kanaat getirilen gemilerin sicil kayitlarinin
re’sen silinmesi diizenlenmistir.*® TTK m. 965/3’¢ gore, geminin Tiirk bayrag

4 GSY m. 36/7°de, istisnai hiikiimler sakli kalmak kaydiyla gemi siciline kayitli bir geminin sicil

kaydinin silinmesi halinde, gemi ipoteginin, geminin sicil kaydinin silinmesi aninda sona
erecegi diizenlenmistir. Goriildiigii tizere, hiikiimde, terminolojik olarak gemi ipoteginin
silinmesinden degil sona ermesinden s6z edilmistir. Oncelikle belirtilmelidir ki, geminin sicil
kayd: silindigi takdirde, gemi iizerindeki ipotek kaydi da silinmis olur. Bu nedenle, gemi
ipoteginin silinmesi yerine sona ermesi ifadesi tercih edilmis olabilir. Ayrica anlam karmasasi
olmamas1 saikiyle gemi ipoteginin silinmesinden soz edilmemis olabilir. Zira hiikiimde,
geminin sicil kaydmin silinmesinden de bahsedilmektedir. Ote yandan dn. 35°te de
belirttigimiz iizere, gemi ipoteginin sona ermesi ve silinmesi kavramlar1 birbirleriyle yakin
iliski icerisindedir. Calismanin bu béliimiinde de “Gemi Ipoteginin Silinmesi” konusu ele
alindigindan bu baslikta, sistematik ve terminolojik agidan uyumu saglamak adna “Geminin
Sicil Kaydmin Silinmesi Nedeniyle Gemi Ipoteginin Sona Ermesi” basglhig1 yerine “Geminin
Sicil Kaydmin Silinmesi Nedeniyle Gemi Ipoteginin Silinmesi” baslig1 tercih edilmistir.

4 Geminin sicil kaydinin silinmesi nedeniyle gemi ipoteginin sona ermesi hakkinda detayl bilgi

icin bkz. Yazicioglu, 221-222; Sozer, 190-191; ayrica bkz. Aydin, Kaydedilme ve Silinme, 108
vd.

4% TTK m. 967°de, “Ulastirma, Denizcilik ve Haberlesme Bakanligindan alinan bilgiden” sdz
edilmigtir. Ancak 703 sayili Anayasada Yapilan Degisikliklere Uyum Saglanmasi Amaciyla
Baz1 Kanun ve Kanun Hiikmiinde Kararnamelerde Degisiklik Yapilmas: Hakkinda Kanun
Hiikmiinde Kararname (RG 09.07.2018/30473) m. 31/1-a uyarinca, 655 sayili Ulagtirma,
Denizcilik ve Haberlesme Bakanliginin Teskilat ve Gorevleri Hakkinda Kanun Hiikmiinde
Kararnamenin (RG 01.11.2011/28102 (Miikerrer)) adi, “Ulastirma ve Altyapi Alanina {ligkin
Baz1 Diizenlemeler Hakkinda Kanun Hiikmiinde Kararname” olarak degistirilmistir.
Dolayisiyla TTK m. 967°de gegen “Ulastirma, Denizcilik ve Haberlesme Bakanligi” ifadesi,

=9

“Ulastirma ve Altyap: Bakanlig1” olarak anlagilmalidir.

4 TTK m. 965/3 ile TTK m. 967 hakkinda detayh bilgi igin bkz. Aydm, Kaydedilme ve Silinme,
123 vd. Belirtilmelidir ki, Tiirk Ticaret Kanunu’nda yer alan gemi sicili hakkindaki hiikkiimler,
kural olarak Milli Gemi Sicili’ne iliskindir. Bu dogrultuda, gemilerin sicil kayitlarinin
silinmesine iliskin TTK m. 965-967 de kural olarak Milli Gemi Sicili’ne kayith gemiler
bakimindan uygulama alan1 bulacaktir. TUGS ne iliskin mevzuatta (TUGSK ile TUGSY) ise,
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cekme hakkini kaybetmesi nedeniyle sicil kaydinin talep iizeri silinebilmesi i¢in
ipotekli alacaklilar ile mevcut olmalar ihtimalinde ipotek tizerinde hak sahibi
olan iigiincii kisilerin silinme islemine onay vermeleri gerekir. Ipotekli
alacaklilar ve mevcut olmalari ihtimalinde ipotek {izerinde hak sahibi olan kisiler
silinmeye onay vermezlerse, gemi sicilden silinemez; yalnizca geminin Tiirk
bayragi ¢ekme hakkini kaybetmis oldugu sicile tescil edilir. Gerekli onaylar
almarak geminin sicil kaydiin silindigi ihtimalde ise, ipotek ve ipotek
iizerindeki hak sahipligi de geminin sicil kaydinin silinmesi aninda sona erer.
Dolayistyla bu gergevede, GSY m. 36/7°de, TTK m. 965/3’{in sakl1 tutulmasinin
gerekgesi anlagilamamaktadir. Zira GSY m. 36/7°de, sicile kayitli bir geminin
sicil kaydinin silinmesi halinde, ipotegin, geminin sicil kaydinin silinmesi aninda
sona erecegi ifade edilmistir. GSY m. 36/7’de, TTK m. 965/3 sakl1 tutulduguna
gore, ipotegin geminin sicilden silinmesinden 6nce sona ermesi gibi bir durum
s6z konusu olmal1 idi. Buna karsilik, TTK m. 965/3 kapsaminda geminin sicil
kaydmin silinmesi halinde de ipotek veya ipotek iizerindeki hak sahipligi
geminin sicil kaydinm silinmesi ile sona ermektedir. Ote yandan malik ile
ipotekli alacaklilar ve ipotek iizerindeki hak sahibi olan kisiler, silinme islemine
onay vermeden Once veya onay verdikleri esnada, bu haklarindan feragat
ederlerse, ipotek ve ipotek tizerindeki haklar gemi sicilden silinmeden 6nce sona
ermis olur. Ancak GSY m. 36/7°de bu ihtimal sakli tutulmamustir.

Benzer sekilde, GSY m. 36/7°de, TTK m. 965/3’iin disinda TTK m. 967 de sakli
tutulmustur. TTK m. 967°de, sicil kaydinda yirmi yildan beri higbir kayit islemi
yaptlmayan geminin Ulastirma ve Altyap1 Bakanligi’ndan alinan bilgiye gore
artik var olmadigina veya denizcilikte kullanilamayacak hale geldigine kanaat
getirilmesi halinde, geminin sicil kaydinda ipotek veya intifa hakki tescili
mevcut olmadig: takdirde, gemi sicil miidiirliigli memurunun teklifi iizerine
mahkemenin,®® TTK m. 966°’da yazili usule gerek olmaksizin, geminin sicil

TUGSY m. 7/2’deki diizenleme diginda TUGS’ne kayithh gemi ve yatlarin sicil kaydinin
silinmesine iliskin diizenlemeler bulunmamaktadir. Bununla birlikte, TUGSY m. 14’te,
TUGS’ne kayith gemi ve yatlarin sicil kayitlarinin silinmesi bakimindan Tiirk Ticaret
Kanunu’'nun TUGSK’na aykiri olmayan hiikiimlerinin uygulama alani bulacagi ifade
edilmistir. Bu nedenle, TTK m. 965-967, TUGS’ ne kayithi gemi ve yatlar bakimindan da
uygulama alani bulacaktir. TUGS ne kayithh gemi ve yatlarin sicil kayitlarinin silinmesi
hakkinda bilgi igin bkz. Aydin, Kaydedilme ve Silinme, 248 vd.

Belirtilen mahkeme, gemi sicil miidiirliigiiniin gozetiminde gorev yaptigi mahkemedir. Bu
mahkeme, “Gemi sicilleri, liman baskanligi nezdinde ¢alisan sicil miidiirliikleri tarafindan, o
verde deniz ticareti islerine bakmakla gérevli asliye ticaret mahkemesinin, bulunmadig
takdirde asliye ticaret mahkemesinin, o da yoksa ticaret davalarina bakmakla gérevli asliye
hukuk mahkemesinin gozetimi altinda tutulur.” denilmek suretiyle TTK m. 954/2 c. 1’de
diizenlenmistir. Buna gore, geminin sicil kaydinin silinmesine karar verecek mahkeme, sicil

50
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kaydinin silinmesine karar verecegi diizenlenmistir. Eger gemi {izerinde, ipotek
veya intifa hakki tescil edilmis olursa, geminin sicil kaydi, TTK m. 966°da yazili
usul uygulanarak yine mahkeme karart ile silinecektir. Buna gore, geminin sicil
kaydinda ipotek veya intifa hakki tescili bulunmadigi takdirde, geminin sicil
kaydi silindigi esnada, sona erecek ipotek veya intifa hakki mevcut olmadigindan
GSY m. 36/7 bakimindan ozellik arz eden bir durum yoktur. Gemi iizerinde
ipotek veya intifa hakki mevcut ise, TTK m. 966’da yazili usul uygulanarak gemi
iizerinde hak sahibi olan kimselerin silinme islemine onay vermeleri sart1 aranr.
Bu kisiler, silinme islemine onay verdikleri takdirde, yukarida TTK m. 965/3
kapsamindaki agiklamalarimizda oldugu gibi geminin sicil kaydinin silinmesiyle
birlikte ipotek ve intifa hakki sona erer. Bu bakimdan GSY m. 36/7’de dngoriilen
esastan farkli bir durum mevcut degildir.

Ote yandan TTK m. 967°de, yalnizca ipotek ve intifa hakkindan soz edilse de
(diisiik bir ihtimal olmakla birlikte) gemi sicilinde ipotek {izerinde bir hak kayd
ya da kayitlar1 da yer alabilir. Yine bu halde de ipotek iizerinde hak sahibi olan
kisilerin de silinme islemine onay vermeleri gerekir.®® Bu halde de silinme
islemine onay verildigi takdirde, ipotek lizerindeki hak kayit ya da kayitlar1 da
geminin sicil kaydinin silinmesi ile sona erer. Goriildiigii iizere, TTK m. 967
kapsaminda geminin sicil kaydinin silinmesinde, TTK m. 965/3’te oldugu gibi
GSY m. 36/7’de ongoriilen esastan farkli bir hukuki durum s6z konusu degildir.
Bu durum, GSY m. 36/7°de, TTK m. 965/3 ile TTK m. 967’nin sakli
tutulmasinin isabetli olmadig1 sonucuna ulasilmasini gerekli kilmaktadir. Zira
TTK m. 965/3 ile TTK m. 967 kapsaminda geminin sicil kaydinin silinmesi
halinde, gemi ipotegi, geminin sicil kaydinin silinmesinden &nce sona
ermemekte; bir diger anlatimla, GSY m. 36/7°de ifade edildigi gibi ipotek,
geminin sicil kaydinin silinmesi ile sona ermektedir.

I. Alacagin Fona Girmesi Nedeniyle Gemi Ipoteginin Silinmesi

GSY m. 36/8’de, “Gemi ipoteginin, Kanunun 1345 inci maddesinin birinci
fikras1 geregince sona erdiginin alacagin fona girdigine dair mahkeme karari ile
ispat edilmesi hélinde ipotek silinir.” diizenlemesi yer almaktadir. Buna gore,

mildiirliigiiniin bulundugu yerde deniz ticareti islerine bakmakla goérevli asliye ticaret
mahkemesi, bulunmadigi takdirde asliye ticaret kemesi, asliye ticaret mahkemesinin de
bulunmamasi durumunda ticaret davalarina bakmakla gorevli asliye hukuk mahkemesidir.
Ancak TTK m. 954/2 c. 2°de “Bir yerde ticaret davalarina bakan birden ¢ok mahkeme varsa,
gemi sicilinin tutulmasmi gozetecek mahkemeyi Adalet Bakanliginin onerisi tizerine Hdakimler
ve Savcilar Kurulu’'nun belirleyecegi” ifade edilmistir.

51 Bu konudaki agiklamalar i¢in bkz. Aydin, Kaydedilme ve Silinme, 152-154.
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gemi ipoteginin TTK m. 1345/1 uyarinca sona erdigi hususunun ipotegin
dayanagi olan alacagin fona girdigine iliskin mahkeme karari ile ortaya konmasi
halinde, gemi iizerindeki ipotek silinir. GSY m. 36/8’de atif yapilan TTK m.
1345/1°de ise,

“Bir alacagin, 1976 veya 1992 tarihli s6zlesmeler uyarmca kurulan fonlara
girecegi, fonun kuruldugu mahkeme tarafindan kabul edildigi anda, o
alacaga iliskin biitiin ayni ve sahsi teminatlar sona erer. Bu ayni ve sahsi
teminatlarin, o alacaga sagladigi 6ncelikler, fon paylastirmasinda dikkate
alinmaz.”

diizenlemesine yer verilmistir. Oncelikle belirtilmelidir ki, 1976 tarihli sozlesme
ifadesiyle 19.11.1976 tarihli Deniz Alacaklarina Karsi Mesuliyetin Sinirlanmasi
Hakkinda 1976 Tarihli Milletleraras1 Sozlesme (Convention on Limitation of
Liability for Maritime Claims, 1976);%2 1992 tarihli s6zlesme ifadesiyle ise,
27.11.1992 tarihli Petrol Kirliliginden Dogan Zararim Hukuki Sorumlulugu ile
llgili Milletleraras1 Sozlesme®® kastedilmistir. Ayrica 1992 tarihli Petrol
Kirliligi’nden Dogan Zararin Hukuki Sorumlulugu ile Ilgili Milletlerarasi
So6zlesme’yi tamamlamak tlizere, 27.11.1992 tarihli Petrol Kirliligi Zararmin
Tazmini Icin Bir Milletleraras1 Fonun Kurulmasi ile ilgili Milletleraras
Sozlesme® hazirlanmis olup bu Sozlesme de yiiriirliiktedir.

5 Bu sozlesmede, 02.05.1996 tarihinde imzalanan Deniz Alacaklarma Karst Mesuliyetin

Simirlandirilmast Hakkinda 1976 Tarihli Milletleraras1 Sozlesmeyi Tadil Eden Protokol
(Protocol of 1996 to amend the Convention on Limitation of Liability for Maritima Claims,
1976) ile baz1 degisiklikler yapilmustir. Ayrica “Sinirlarin degistirilmesi” kenar baglikli 1996
Protokol’tinlin 8. maddesine uygun sekilde 19.04.2012 tarihinde 1976 tarihli S6zlesme’nin
sorumluluk sinirlarinda degisiklige gidilmis; bu degisiklikler, 08.06.2015 tarihinde yiiriirliige
girmistir. 1976 tarihli S6zlesme’nin sorumluluk sinirlarina iliskin 2012 yilinda yapilan
degisiklikler hakkinda detayli bilgi i¢in bkz. Yazicioglu, 31-32; 265-266 ve 278 vd.; Nil Kula
Degirmenci, Tiirk Hukukunda Deniz Alacaklarina Karsi Sorumlulugu Sinirlama Fonu (B. 1,
On Iki Levha Yayincilik 2015), 99 vd.

5 RG 24.07.2001/24472. Hemen belirtilmelidir ki, 1992 tarihli Sézlesme ifadesiyle esasen
29.11.1969 tarihli Petrol Kirliliginden Dogan Zararm Hukuki Sorumlulugu ile Ilgili
Milletleraras1 Sozlesme’nin (International Convention on Civil Liability for Oil Pollution
Damage — CLC 1969) 1992 tarihli Protokol ile degisik hali kastedilmektedir. Petrol kirliligine
iliskin 1969 tarihli s6zlesme ve bu sozlesmede 1976 ile 1992 tarihli protokoller ile yapilan
degisiklikler hakkinda detayli bilgi icin bkz. Yazicioglu, 36-37; Giilfer Kuyucu Meric,
Donatamin Petrol Kirliliginden Dogan Sorumlulugu ve Sumwrlandiriimast (B. 1, Filiz Kitabevi
2017), 107 vd.

% RG 18.07.2001/24466. Adi gegen sdzlesme ile 18.12.1971 tarihli Petrol Kirliliginden Dogan
Zararin Tazmini i¢in Bir Uluslararast Fonun Kurulmasi Hakkinda Milletlerarast S6zlesme
(International Convention on the Establishment of an International Fund for Compensation for
Oil Pollution Damage)’nin 1992 tarihli Protokol ile degisik hali kastedilmektedir. Ayrica 1971
tarihli sozlesmede degistiren 1976 ve 2003 tarihli protokoller de bulunmaktadir. Petrol
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1976 tarihli Sozlesme ile 1992 tarihli S6zlesme’de belirli deniz alacaklarina karsi
stnirlt sorumluluk dngoriilmiistiir. Bu kapsamda yer alan alacaklar bakimindan
borg¢lu, bir akit devlet iilkesindeki mahkemeye basvurmak suretiyle bu borglar
bakimindan fon tesis edilmesini talep edebilir. Bu talebe istinaden mahkeme, fon
kurulmasina karar verecegi gibi fon kapsaminda yer alan alacaklar ile
sorumluluk sinirin1 hesaplar. Fon tesis edildigi takdirde, alacaklilar tesis edilen
fon kapsaminda yer alan alacaklari i¢in yalnizca fona bagvurabilir. Bu
dogrultuda, bir alacagin fonun kapsamina girdigine iliskin mahkeme tarafindan
karar verildigi takdirde, alacakli, alacagini tahsil icin fona bagvurmak disindaki
hukuki imkanlardan yararlanamaz. Nitekim TTK m. 1345/1°de, bir alacagin
1976 veya 1992 tarihli sozlesmeler kapsaminda kurulan fona girdiginin, fonun
kuruldugu mahkeme tarafindan kabul edildigi anda, o alacaga iliskin biitiin ayni
ve sahsi teminatlarin sona erecegi; bu ayni ve sahsi teminatlarin, o alacaga
sagladigi onceliklerin de fonun paylastirilmasinda dikkate alinmayacagi ifade
edilmistir. GSY m. 36/8’de de TTK m. 1345/1’¢ atif yapilarak gemi ipoteginin
dayanagi olan alacagin 1976 veya 1992 tarihli sdzlesmeler kapsaminda kurulan
fona girdigine iligkin mahkeme kararinin sicil miidiirliigiine sunulmasi halinde,
gemi lzerindeki ipotegin silinecegi diizenlenmistir. Burada Onemle
belirtilmelidir ki, TTK m. 1345/1 c. 1’de belirtildigi tizere, gemi ipotegi, alacagin
1976 veya 1992 tarihli sozlesmeler kapsaminda kurulan fona girdiginin, fonun
kuruldugu mahkeme tarafindan kabul edildigi anda sona ermektedir. Dolayisiyla
gemi lizerindeki ipotek sona erse de ipotek kaydi silinene kadar sicilde gemi
ipotegine iligkin olarak yolsuz bir tescil s6z konusu olur. Bu nedenle, sona eren
ipotegin sicilden silinmesi 6nem arz eder. Bu dogrultuda, GSY m. 36/8’de, gemi
ipoteginin TTK m. 1345/1 uyarinca sona erdiginin, ipotege dayanak olusturan
alacagin fona girdigine iligkin mahkeme karart ile ispat edilmesi halinde ipotegin
silinecegi ifade edilmistir. Buna gore, silinme talep dilekcesi ekinde gemi
ipotegine dayanak olusturan alacagin 1976 veya 1992 tarihli sdzlegsmeler
kapsaminda tesis edilen fona girdigine iliskin mahkeme karari sunuldugu
takdirde, sicil miidiirliigii gemi ipotegini silecektir.

kirliliginden dogan zararin tazminine iligskin uluslararasi fonun kurulmasi hakkindaki 1971
tarihli sozlesme ve bu sozlesmede 1976, 1992 ve 2003 tarihli protokoller ile yapilan
degisiklikler hakkinda bilgi i¢in bkz. Yazicioglu, 37-38; Ismail Demir, ‘1992 Petrol Kirliligi
Zararmin Tazmini I¢in Bir Uluslararas1 Fonun Kurulmas: ile ilgili Uluslararas1 S6zlesme’de
2003 Tarihli Protokol Tle Kabul Edilen Degisiklikler’ (2012) 3 (1) inénii Universitesi Hukuk
Fakiiltesi Dergisi 215 vd.
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SONUC

Gemi ipoteginin silinmesini diizenleyen GSY m. 36’nin, TTK m. 1044 vd.
hiikiimleriyle birlikte degerlendirilmesi neticesinde asagidaki sonuglara
ulasilmustir:

“Gemi ipoteginin silinmesi” kenar bashikli GSY m. 36, gemi ipoteginin
silinmesine iliskin diizenlemeler icermektedir. Bu diizenlemeler, TTK m. 1044
ve devaminda diizenlenen gemi ipoteginin sona ermesine iligkin hiikiimler
bakimindan tamamlayici hiikim niteligindedir. Bu nedenle, Gemi Sicil
Yonetmeligi m. 36, TTK m. 1044-1053 hiikiimleriyle birlikte uygulama alani
bulur.

GSY m. 36, sicile kayitli gemiler iizerinde kurulan ipotekler hakkinda uygulanir.
GSY m. 36’nin uygulanmasi bakimindan “sicile kayith gemi” kavraminin
kapsaminda, MGS’ne kayith gemiler TUGS’ne kayithi gemi ve yatlar yer alir.
Buna gore, MGS’ne kayith gemilerle TUGS’ne kayith gemi ve yatlar iizerindeki
ipotegin silinmesi hakkinda TTK m. 1044-1053 ile GSY m. 36 hiikmii birlikte
uygulanacaktir. Ayrica TTK m. 1058 ile TTK m. 994°ten yola ¢ikilarak GSY m.
36’nin, Yap: Halindeki Gemilere Ozgii Sicil’e kayith gemiler (yapilar)
tizerindeki ipoteklerin silinmesi bakimindan da uygulama alani bulacagi
sonucuna ulasilmaktadir. Ote yandan GSY m. 36, Baglama Kiitiigii’ne kayitli
gemi, deniz ve i¢su araglari ile TTK m. 941/2 uyarinca tutulan Ozel Sicil’e kayith
gemiler hakkinda uygulanmaz.

“Gemi ipoteginin silinmesi” kenar basliklt GSY m. 36’da, fikralar halinde gemi

ipoteginin silinmesini gerektiren haller ve bu haller gerceklestigi takdirde, gemi
sicilinde yapilacak islemler detayli bir sekilde diizenlenmistir. GSY m. 36’da yer
alan gemi ipoteginin silinmesini gerektiren haller incelendiginde, bu hallerin
aslinda gemi ipotegini sona erdiren haller oldugu tespit edilmektedir. GSY m.
36’da, fikralar halinde dokuz ayri silinme hali 6ngériilmiistiir. Buna gore, bu
hallerden biri meydana geldigi takdirde, gemi ipotegi sona erdiginden gemi
ipoteginin gemi sicilinden silinmesi gerekliligi ortaya ¢ikmaktadir.

GSY m. 36°da diizenlenen ilk silinme hali, yetkili adli veya idari mercilerin
karari ile gemi ipoteginin silinmesi halidir. GSY m. 36/1°¢ gore, gemi tizerindeki
ipotegin kalktigina iliskin yetkili adli veya idari merci karariin ilgili gemi sicil
miidiirliigiine ulagmasini takiben kararda belirtilen ipotek kaydi sicilden silinir.
Silinme islemine iligkin belgeler de geminin dosyasinda muhafaza edilir.
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GSY m. 36°da diizenlenen ikinci silinme hali, taraflarin anlagmasi ile gemi
ipoteginin silinmesi halidir. GSY m. 36/2’ye gore, ipotekli alacakl ile gemi
malikinin, ipotegin kaldirilmasi hususunda TTK m. 1015/2 ile GSY m. 33’te
belirtilen sekil sartina uygun bir sekilde anlagmalari iizerine, mevcut olmasi
ihtimalinde ipotek tizerinde hak sahibi olan kisilerin onayinin alinmasi kaydiyla
ipotek ve varsa rehinli tahvil ile senetteki serh silinir.

GSY m. 36°da diizenlenen {igiincii silinme hali, ipotekli alacaklinin feragati
nedeniyle ipotegin silinmesi halidir. GSY m. 36/3’e gore, ipotek lizerinde hak
sahibi olan kisilerin onaymin alinmasi sartiyla ipotekli alacaklinin imzas1 noter
tarafindan tasdik edilen feragat beyani ile ipotek ve mevcut olmasi ihtimalinde
rehinli tahvil veya senet iizerindeki serh silinir. Ayrica feragat (vazge¢me)
beyaninin gemi sicil miidiirliigiinde de yapilmast miimkiindiir.

GSY m. 36’da diizenlenen dordiincii silinme hali, ipotekli geminin miilkiyeti ile
alacagin ayni kiside birlesmesi nedeniyle ipotegin silinmesi halidir. GSY m.
36/4’e gore, ipotekli geminin miilkiyeti, hukuki islem yoluyla alacakliya gegerse
alacakli, gemi siciline malik olarak tescil edilir ve gemi tizerindeki ipotek silinir.
Benzer sekilde, malik, gemisi iizerinde ipotekle teminat altina alinan alacagi
devralirsa, TTK m. 1045/2 sakli kalmak kaydiyla TTK m. 1038/3 uyarinca tescil
yapilirken ipotek silinir.

GSY m. 36°da diizenlenen besinci silinme hali, borcun dis iistlenilmesi nedeniyle
gemi ipoteginin silinmesi halidir. GSY m. 36/5’e gore, borglu olmayan malik,
gemisi lizerinde kurulan ipotegin dayanagi olan borcun {igiincii bir kisi tarafindan
iistlenilmesine TBK m. 198/2 uyarinca yazili onay vermezse, konusu borcun dig
iistlenilmesi olan sozlesme akdedildigi anda gemi ipotegi diiser; bir diger
anlatimla, sona erer. Borcun dis iistlenilmesine iliskin s6zlesmenin ispat edilmesi
sartryla, malikin veya diger bir ilgilinin talebine istinaden gemi ipotegi sicilden
silinir. Ayrica gemi sicil midirliiginiin talep etmesi halinde, ipotekli alacakli
konusu borcun dis istlenilmesi olan sozlesme hakkinda bilgi vermekle
yiikiimliidiir.

GSY m. 36’da diizenlenen altinci silinme hali, belirli bir siire i¢in kurulmus gemi
ipoteginin siirenin dolmasi nedeniyle sicilden silinmesi halidir. GSY m. 36/6-
a’ya gore, gemi siciline kayitli ipotek belirli bir siireyle sinirli olarak kurulmus
ve bu siirenin dolmasi nedeniyle TTK m. 1051/1 uyarinca ipotek diismiisse,
ipotekli alacaklinin ve ipotek ilizerinde hak sahibi olan kisilerin onayinin alinmasi
sartryla, malikin veya diger bir ilgilinin talebine istinaden ipotek ve mevcut
olmasi ihtimalinde rehinli senet veya tahvil tizerindeki serh silinir.
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GSY m. 36’da diizenlenen yedinci silinme hali, bozucu sarta bagl olarak
kurulmus gemi ipoteginin kosulun gerceklesmesi nedeniyle silinmesi halidir.
GSY m. 36/6-b’ye gore, gemi siciline kayith ipotek bozucu kosula bagli olarak
kurulmus ve bu kosulun gergeklesmesi lizerine TBK m. 173/2 uyarinca ipotek
diismiisse, ipotekli alacaklinin ve ipotek {izerinde hak sahibi olan kisilerin
onayinin alinmasi sartiyla, malikin veya diger bir ilgilinin talebine istinaden
ipotek ve mevcut olmasi ihtimalinde rehinli senet veya tahvil {izerindeki serh
silinir.

GSY m. 36°da diizenlenen sekizinci silinme hali, geminin sicil kaydinin
silinmesi nedeniyle gemi ipoteginin silinmesi halidir. GSY m. 36/7’ye gore, TTK
m. 965/3 ile TTK m. 967 sakli kalmak sartiyla sicile kayitli bir geminin sicil
kaydinin silinmesi halinde ipotek, geminin sicilden silinme aninda sona erer.

GSY m. 36’da diizenlenen dokuzuncu ve ayni zamanda dokuzuncu silinme hali,
ipotegin dayanagi olan alacagin fona girmesi nedeniyle gemi ipoteginin silinmesi
halidir. GSY m. 36/8’e gore, gemi ipoteginin TTK m. 1345/1 uyarinca sona
erdiginin alacagin fona girdigine iliskin mahkeme karar1 ile ispat edilmesi
halinde ipotek silinir.

Gemi Sicil Yonetmeligi’nin gemi ipoteginin silinmesini diizenleyen 36. maddesi
biitiinciil bir bakis acisiyla degerlendirildiginde, GSY m. 36’da hiikiim altina
alman bazi silinme hallerinin esas itibariyle TTK m. 1044 vd. hiikiimlerinde
diizenlenen gemi ipotegini sona erdiren haller ile benzerlik gosterdigi; bu agidan
GSY m. 36’da, TTK m. 1044 vd. hiikiimlerine belirli 6l¢tide bagli kalindig tespit
edilmektedir. Bununla birlikte, GSY m. 36’da gemi ipoteginin silinmesine iliskin
olarak TTK m. 1044 vd. hiikiimlerinde bulunmayan diizenlemeler ile silinme
hallerine yer verildigini de sdylemek miimkiindiir. Ayrica GSY m. 36’da, TTK
m. 1044 vd. hiikiimlerindeki gibi maddi hukuka iliskin diizenlemelere yer
verilmigsse de, TTK m. 1044 vd. hiikiimlerinden farkli olarak gemi sicilinde
yapilacak usuli islemlere iliskin diizenlemeler de bulunmaktadir.
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leading to the termination of a ship mortgage. However, it must be noted that, pursuant
to TCC Article 994, SRR Article 36 which regulates the circumstances requiring the
deletion of a ship mortgage has the character of a supplementary provision vis-a-vis the
provisions of TCC Articles 1044-1053, which are contained in the section entitled
“Termination of Ship Mortgage”. Accordingly, in the present study, while analyzing
SRR Atrticle 36 regulating the deletion of ship mortgages, the relevant provisions set
forth under TCC Atrticles 1044-1053 have also been discussed to the extent necessary.

Keywords: *Ship Mortgage *Ship Registry Regulation eDeletion of Ship Mortgage
«Circumstances Requiring the Deletion of a Ship Mortgage ¢Circumstances Leading to
the Termination of a Ship Mortgage

oz

Caligmanin konusunu, gemi ipoteginin silinmesini diizenleyen Gemi Sicil Yonetmeligi
(GSY) madde (m.) 36 hiikmii olusturmaktadir. Bu kapsamda, ilk olarak GSY m. 36’ nin
uygulama alam tespit edilmistir. Ardindan GSY m. 36°da fikralar halinde diizenlenen
gemi ipoteginin sicilden silinmesini gerektiren haller {izerinde durulmus; bu hallerin
aslinda gemi ipotegini sona erdiren haller oldugu tespit edilmistir. Ayrica GSY m. 36°da,
sona eren gemi ipoteginin gemi sicilinden silinmesine iliskin usul ve esaslar da
diizenlenmis oldugundan bu hususlar da calismada incelemeye konu edilmistir. Ote
yandan GSY m. 36 disinda, 6102 sayili Tiirk Ticaret Kanunu (TTK) m. 1044 ve devami
(vd.) hiikiimlerinde de gemi ipotegini sona erdiren haller hakkinda diizenlemeler
bulunmaktadir. Ancak ifade edilmelidir ki, TTK m. 994 uyarinca, gemi ipoteginin
silinmesini gerektiren halleri diizenleyen GSY m. 36, “Gemi ipoteginin sona ermesi”
baglikli boliimde yer alan TTK m. 1044-1053 hiikiimleri agisindan tamamlayict hitkiim
niteligindedir. Bu nedenle, ¢aligmada, gemi ipoteginin silinmesini diizenleyen GSY m.

36 incelenirken gerektigi oOlgiide TTK m. 1044-1053 hiikiimlerinde yer alan
diizenlemeler tizerinde de durulmustur.

Anahtar Kelimeler: «Gemi Ipotegi *Gemi Sicil Yonetmeligi *Gemi ipoteginin Silinmesi
*Gemi Ipoteginin Silinmesini Gerektiren Haller *Gemi Ipotegini Sona Erdiren Haller

INTRODUCTION

Pursuant to Articles 953! and 9942 of the Turkish Commercial Code No. 6102 2
as well as Article 478(1)(d) of Presidential Decree No. 1 on the Presidential

L In Article 953 of the TCC, titled “Regulation,”: “The manner in which the ship certificate and
flag certificate are to be issued, how the ship’s name is to be written on the ship, and the
manner of application of the provisions of this Section shall be determined by a regulation
issued by the President.”

2 Article 994 of the TCC, titled “Regulations,” states: “Supplementary provisions regarding the
establishment and maintenance of the ship registry, the qualifications required of its director
and officers, how legal relationships shall be documented and registered, and the correction,
modification, and deletion of records shall be determined by regulations issued by the
President.”

3 OG 14.02.2022/27846.
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Organization, the Ship Registry Regulation (SRR) was enacted by Decision No.
7283.% In addition, by Decision No. 7283, the Ship Registry Regulations® and
Regulations on Ship Flag Certificates® has been repealed.” Therefore, the
relevant provisions of the Ship Registry Regulation shall apply to matters
regulated in the repealed Ship Registry Regulation and the Regulation on Ship
Flag Certificates.?

The study aims to evaluate Article 36 of the SRR, which regulates the
cancellation of ship mortgages. In this context, the study will first determine the
scope of application of SRR Article 36. Subsequently, it will address the cases
of cancellation of ship mortgages regulated in SRR Article 36, titled
“Cancellation of Ship Mortgages,” and the procedural regulations concerning the
actions and transactions to be carried out in the ship registry in the event that
these cases occur. Furthermore, limited to the cases of cancellation in Article 36
of the SRR, the study will also focus on the regulations regarding the termination
of ship mortgages contained in the provisions of Article 1044 et seq. of the TCC.

I. SCOPE OF APPLICATION OF ARTICLE 36 OF THE SHIP
REGISTRY REGULATION GOVERNING THE CANCELLATION OF
SHIP MORTGAGES

1. Evaluation From the Perspective of Ships Registered in the National
Ship Registry and Ships and Yachts Registered in the Turkish
International Ship Registry

Avrticle 33/1(3) of the SRR states: “Contractual pledges of vessels registered in
the registry shall only be secured by way of a ship mortgage.” Furthermore, TCC
art. 1014/1(3) also stipulates that “Contractual pledges of vessels registered in

4 Decision No. 7283 was published in the Official Gazette dated 12.05.2023 and numbered
32188. The SRR entered into force on the date of its publication, 12.05.2023. Indeed, SRR
Avrticle 63 states, “This Regulation shall enter into force on the date of its publication.”

5 0OG 04.02.1957/9526.

6  OG 17.04.1957/9588.

7 Decision No. 7283 states: “It has been decided, pursuant to Articles 953 and 994 of the Turkish
Commercial Code No. 6102 and subparagraph (d) of the first paragraph of Article 478 of
Presidential Decree No. 1 on the Presidential Organization, to repeal the Regulation on the
Ship Registry enacted by the Council of Ministers’ Decision No. 4/8520 dated 31/12/1956 and
the Regulation on Ship Flag Certificates enacted by the Council of Ministers’ Decision No.
4/8807 dated 13/03/1957, and to put into force the attached Ship Registry Regulation.”

Hiikiimlerinin Degerlendirilmesi’ (2024) 82 (2) istanbul Hukuk Mecmuas1 482 (‘Ipotek’).
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the registry shall only be secured by way of a ship mortgage.” These provisions
indicate that contractual liens on vessels registered in the registry can only be
secured by ship mortgages and that the provisions on ship mortgages in the Ship
Registry Regulation apply only to vessels registered in the registry. On the other
hand, looking at the wording of art. 36 of the Ship Registry Regulation, it is
determined that this provision will apply to mortgages established on “registered
ships.” Indeed, SRR art. 36 refers to the ship registry office, the removal of the
ship mortgage from the registry, and the procedures to be carried out at the ship
registry office. Therefore, it can be said that SRR art. 36, which regulates the
removal of the ship mortgage, applies to “ships registered in the registry”.°

The applicability of TCC art. 36 depends on the existence of a vehicle that
qualifies as a “vessel,” the registration of this vehicle in the registry, and the
establishment of a mortgage on this vehicle. TCC art. 4, which regulates the
definitions and abbreviations used in the Regulation, does not define the concept
of “vessel” as used in the Ship Registry Regulation. However, in our opinion,
the definition of ““vessel” in TCC art. 931/1 should be taken as the basis; it should
be accepted that SRR art. 36 applies to vehicles that meet the definition of a
vessel in TCC Article 931/1.%°

SRR art. 4/1-e states that the concept of ship registry referred to in the Regulation
means: “the official registry maintained under the responsibility of the state,
which is specific to the registration of ships eligible for registration under Article
956 of Law No. 6102 and which ensures the disclosure and transparency of the
material and legal status of the ship.” This provision indicates that the concept
of “ship registry” used in the Ship Registry Regulation is the same as that
regulated in TCC art. 954 et seq. and referred to as the “National Ship Registry
(MGS)”.1! It is determined that the ship registry is intended to be expressed.*?
Therefore, for the purposes of applying SRR art. 36, ships registered with the
MGS fall within the scope of the concept of “registered ship.”

9 Aydn, ‘Ipotek’, 483.
10 Aydm, ‘Ipotek’, 483.
11 The ship registry, regulated under the heading “Ship Registry” in the provisions of TCC art.
954 et seq., is governed by the Turkish International Ship Registry Law dated 16.12.1999, No.
4490, and the Law Amending Decree-Law No. 491 (OG 21.12.1999/23913 - TUGSK) art. 2/1-
¢ and the Turkish International Ship Registry Regulation (OG 23.06.2000/24088 - TUSRR)
art. 4/1-e, it is referred to as the National Ship Registry.

12 See also Aydm, ‘Ipotek’, 484.
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However, in our opinion, for the purposes of applying SRR art. 36, which
regulates the cancellation of ship mortgages, the concept of “ship registered in
the registry” does not only include ships registered with the MGS. This is
because SRR art. 4 defines not only the concept of “ship registry” used to refer
to the MGS, but also the Turkish International Ship Registry (TUGS), which also
has the status of a “ship registry”.2® “Cancellation, sale, name change, mortgage
registration” as outlined in TUSRR art 14,

“For TUGS registration procedures, the provisions of the TCC and the Ship
Registry Regulations dated 31/12/1956 and numbered 8520, which do not
conflict with Law No. 4490, shall apply to the cancellation, sale, name
change, mortgage registration, and other similar procedures of ships.”

According to this provision, TUGS registration procedures for ships.** The
provisions of the TCC and the Ship Registry Regulations that are not contrary to
the TUGSK apply to cancellations, sales, name changes, mortgage registrations,
and other similar transactions. However, SRR art. 59/1 stipulates that
“References in the legislation to the Ship Registry Regulations enacted by the
Council of Ministers Decision No. 4/8520 dated 31/12/1956 shall be deemed to
be references to this Regulation.” Based on this provision, it should be accepted
that the reference to the Ship Registry Regulations in TUSRR art. 14 is deemed
to be a reference to the Ship Registry Regulation. Accordingly, the provisions of
the Ship Registry Regulation that do not conflict with the TUGSK shall also
apply to ships and yachts registered with the TUGS regarding registration
procedures and the cancellation, sale, name change, mortgage registration, and
other similar procedures of ships and yachts.'® Therefore, it should be concluded
that SRR art. 36 also applies to ship mortgages established on ships and yachts
registered with the TUGS.

13 Article 4(1)(k) of the SRR provides the following rule: “For the purposes of this Regulation,
TUGS refers to the Turkish International Ship Registry kept pursuant to the Turkish
International Ship Registry Law No. 4490 dated 16/12/1999 and the Law on the Amendment
of Decree Law No. 491.”

14 Commercial ships and yachts are registered with TUGS (TUGSK art. 2, TUSRR art. 4). In
contrast, TUSRR art. 14 refers only to “ships.” This situation leads to the interpretation that
TUSRR art. 14 applies only to ships registered with TUGS. However, in our opinion, TUSRR
art. 14 applies to vessels and yachts registered with TUGS. Therefore, the term “vessels” in
TUSRR art. 14 should be understood as “vessels and yachts.” For information, see: Murat
Aydin, Gemilerin Kaydedilmesi ve Kayitlarinin Silinmesi (1st edn, Filiz Kitabevi 2022) 248,
dn. 183 (Kaydedilme ve Silinme).

15 See also. Aydm, ‘Ipotek’, 485.
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2. Evaluation of Vessels, Sea and Inland Vessels Registered in the Ship
Registry and Vessels Registered in the Special Registry

SRR art. 36, which regulates the deletion of ship mortgages, applies to ship
mortgages established on vessels registered in the ship registry. Therefore, in our
view, SRR art. 36 does not apply to ships and marine or inland vessels registered
in the Mooring Registry,'® as the latter does not constitute!’ a ‘ship registry’.
Indeed, vessels registered in the Mooring Registry do not fall within the scope
of the term ‘vessels registered in the registry’ for the purposes of applying SRR
art. 36.1 Moreover, since the Mooring Registry does not have the legal character
of a ship registry, it is not possible to establish a mortgage over ships or marine
or inland watercraft registered therein. For this reason, SRR art. 36 cannot be
considered applicable to vessels registered in the Mooring Registry. In fact, SRR
art. 36 contains no provision or reference indicating that the rules set out therein
would apply to ships or marine or inland watercraft registered in the Mooring
Registry.

Since the Special Registry defined in SRR art. 4/1(h)*°® does not possess the legal
character of a ‘ship registry’ either, SRR art. 36 is likewise inapplicable to

16 Article 4/1-a of the SRR defines the Registration Log referred to in the Regulation as follows:
“The electronic registration system consisting of main and auxiliary registers, and the
registration file, where ships, vessels, and inland watercraft are registered, as required by
Article 43 of the Decree Law No. 655 on Certain Regulations Concerning Transportation and
Infrastructure dated 26/9/2011.” which records ships, sea and inland watercraft, and consists
of'a main and auxiliary register, as well as the registration log file.”

17 For detailed information on the legal nature of the Mooring Registry and the scholarly views
on this matter, see Aydin, Kaydedilme ve Silinme, 257 et seq.; Aydin, ‘Ipotek’, 487. It should
be noted that the majority of scholars are of the opinion that the Mooring Registry does not
qualify as a ‘ship registry’. Moreover, the Court of Cassation has also stated in its case law that
the Mooring Registry does not bear the characteristics of a ‘ship registry’. For an example, see
Court of Cassation 12th Civil Chamber, 02.02.2021, E. 2020/9457, K. 2021/954 (Lexpera).

18 See also Aydin, ‘Ipotek’, 487.

19 SRR art. 4/1(h) defines the Special Registry as follows: “In this Regulation, Special Registry
refers to the registry kept by the registry directorates before the Ministry pursuant to the third
paragraph of Article 941 of the Code for vessels that have been granted permission to fly the
Turkish flag in accordance with the second paragraph of the same article. ” In addition, SRR
art. 51(1), titled “Special Registry,” contains further provisions regarding this registry and
provides: “In the cases set out in the second paragraph of Article 941 of the Code, permission
to fly the Turkish flag may be granted by the Ministry upon request for foreign-flagged vessels.
Vessels that are granted permission to fly the flag are temporarily registered in the special
registry within GESBIS. The person who receives the permission is obliged to prove every two
years that the conditions required for the permission continue to exist. The procedures and
principles regarding temporary flagging are determined by the Ministry.” Accordingly, SRR
art. 51(1) corresponds to TCC art. 941(2)-(3). Under TCC art. 941(2), the Ministry of Transport
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vessels registered in the Special Registry. It should be noted here that TCC art.
941/3 and SRR art. 4/1(h) and SRR art. 51/1 stipulate that ships permitted to fly
the Turkish flag temporarily pursuant to TCC art. 941/2 shall be registered in a
“registry” called the Special Registry. However, the use of the term “registry” in
these provisions is not correct from a legal terminology perspective. This is
because the Special Registry does not constitute a “ship registry.” In practice,
the Special Registry which is also referred to as the “Charterer’s Registry”, is a
record system established for the purpose of monitoring and supervising vessels
that are granted temporary permission to fly the Turkish flag pursuant to Article
941/2% of TCC; it is used to record information pertaining to vessels authorized
to fly the Turkish flag on a temporary basis and the permissions granted to such
vessels.?! Therefore, the use of the term “registry” in the relevant provisions for
this registration system and the reference to this registration system as the
“Charterer’s Registration” in practice is not accurate in terms of legal
terminology.??

3. Assessment in Respect of Vessels (Structures) Registered in the Registry
for Ships Under Construction

SRR art. 36 applies to mortgages established on “vessels registered in the
registry,” raising uncertainty as to whether it applies to mortgages on vessels
(structures) registered in the Registry Specific to Vessels Under Construction.

and Infrastructure may grant (temporary) permission to fly the Turkish flag to a foreign-flagged
vessel that is “not a Turkish vessel” because its owner does not meet the requirements set forth
in TCC art. 940, and TCC art. 941(3) stipulates that vessels granted such temporary permission
shall be recorded in the Special Registry kept by the Ministry. For detailed information on the
Special Registry, see Aydin, “Ipotek,” 487 et seq.

20 TCCart. 941(2) provides: “If a vessel that is not a Turkish vessel has been left, with the owner ’s
consent, to persons entitled to fly the Turkish flag for operation under their own name for a
period of at least one year, the Ministry of Transport and Infrastructure may permit the vessel
to fly the Turkish flag, provided that the provisions of Turkish legislation concerning the
master and officers are complied with and that there is no provision in the foreign law
preventing such permission. However, the person who has obtained the permission is obliged
to prove every two years that the conditions required for the permission continue to exist. ”

2L Emine Yazicioglu, Deniz Ticareti Hukuku (Kender — Cetingil) (17th edn, Filiz Kitabevi 2022),
65 and 319.

22 Although they are not Turkish ships (they fly foreign flags), ships that are permitted to fly the
Turkish flag are registered, and to describe this registration system, which is also referred to
as the “Charterer’s registry” in practice, the use of the term “registry” in TCC art. 941/3 and
SRR art. 4/1(h) and SRR art. 51/ 1, is not appropriate; it would be more appropriate to use
terms such as “Special Registry,” “Charterer’s Registry” or “Charterer’s List” to refer to this
registration system instead of the term “registry”. See Aydm, ‘Ipotek,” 489.
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This is because the Registry Specific to Vessels Under Construction has the
nature of a “registry”. However, vessels (structures) that are not yet completed
are registered in this registry. Accordingly, vessels (structures) registered in the
Register of Ships Under Construction do not qualify as “ships” under TCC art.
931/1 because their construction has not been completed; therefore, structures
registered in this register are not considered “ships registered in the register.”
Consequently, it must be concluded that SRR art. 36 does not apply to mortgages
on vessels (structures) registered in the Register Specific to Ships Under
Construction. Indeed, although SRR articles 47-50 contain special provisions
regarding the Registry Specific to Ships Under Construction, these provisions do
not contain any regulation or reference to the applicability of SRR art. 36
regarding the cancellation of mortgages established on structures. In this context,
the first paragraph of SRR art. 48, titled “Encumbrance proceedings in the
registry specific to ships under construction,” regulates the principles regarding
the establishment of mortgages on ships under construction; while SRR art. 48/2
stipulates that “In mortgage and other encumbrance registration procedures to
be recorded on structures registered in the registry specific to ships under
construction, the procedures applied in the ship registry shall apply.”
Accordingly, the same procedural steps applied in the MGS are followed for
mortgage and other encumbrance registration, correction, and cancellation
procedures on the registry records of ships (structures) registered in the Registry
Specific to Ships Under Construction. In this respect, Article 48/2 of the SRR
only intended to provide a procedural regulation. Therefore, it is not possible to
interpret this provision as containing a reference to the applicability of the
provisions of the SRR relating to ship mortgages and, in this context, SRR art.
36 to vessels (structures) registered in the Register Specific to Ships Under
Construction.?

On the other hand, TCC art. 1058 states: “Subject to the special provisions
concerning mortgages on ships under construction, the provisions of Articles
1014 to 1053 shall also apply to such mortgages.” Accordingly, with regard to
mortgages on ships (structures) that are not yet completed, in addition to the
special provisions in TCC art. 1054-1058, the provisions relating to ship
mortgages in TCC art. 1014-1053 also apply. TCC art. 994, one of the bases of
the SRR, states that

2 See also Aydm, “Ipotek,” 490 et seq.
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“The establishment and maintenance of the ship registry, the qualifications
required of its director and officials, how legal relationships shall be
documented and registered, and supplementary provisions regarding the
correction, amendment, and deletion of records shall be determined by a
regulation issued by the President”.

TCC art. 994 is a regulation that follows TCC art. 954-985 concerning the
National Ship Registry and art. 986-992 concerning the Registry Specific to
Ships Under Construction from a systematic perspective, and it is valid and
applicable to both registries. Accordingly, based on TCC art. 994, it is
determined that SRR art. 48 is a supplementary provision with respect to the
provisions of TCC art. 1054-1058 concerning mortgages on ships (structures)
under construction.?

Furthermore, based on TCC art. 1058, it can be said that SRR art. 48, as well as
SRR art. 36, which regulates the cancellation of ship mortgages, will apply to
the cancellation of mortgages on ships (structures) registered in the Register of
Ships Under Construction. This is because, under TCC art. 1158, in addition to
the special provisions on mortgages on ships (structures) registered in the
Register of Ships Under Construction in TCC arts. 1054-1058, the provisions on
ship mortgages in TCC arts. 1014-1053 concerning ship mortgages shall also
apply. This necessitates that a similar situation shall also apply to the SRR, which
constitutes “supplementary legislation” as stated in TCC art. 994. Therefore,
although SRR art. 36 is intended for ships that have been completed and
registered, mortgages® on ships (structures) registered in the Register for Ships
Under Construction pursuant to TCC art. 1058 will also apply to its
cancellation.?®

24 See also. Aydm, ‘Ipotek’, 492.

%5 |t should be noted that the cancellation of mortgages on vessels (structures) whose construction
has not yet been completed falls outside the scope of this study. This section focuses solely on
whether SRR art. 36 is applicable to vessels (structures) registered in the Registry for Ships
Under Construction.

% For explanations to the same effect regarding the provisions of the SRR on the establishment
of ship mortgages, see Aydin, Ipotek, 492.
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Il. PRINCIPLES AND PROCEDURES FOR THE CANCELLATION OF
A SHIP MORTGAGE

1. In General

SRR art. 36 provides for nine separate cases of cancellation in paragraphs. These
cases, which are regulated as cases of cancellation of ship mortgages, actually
terminate the ship mortgage.?” Accordingly, if any of these circumstances arise,
the ship mortgage shall terminate, and it shall be necessary to remove the ship
mortgage from the ship registry. These cases are: cancellation of the ship
mortgage by decision of the competent judicial or administrative authorities
(SRR art. 36/1); cancellation of the ship mortgage by agreement of the parties
(SRR art. 36/2); cancellation of the ship mortgage due to the creditor’s waiver
(SRR art. 36/3); the deletion of the ship mortgage due to the consolidation of the
ownership of the mortgaged ship and the claim in the same person (SRR art.
36/4); the deletion of the ship mortgage due to the external assumption of the
debt on which the mortgage is based (SRR art. 36/5); cancellation of a ship
mortgage established for a specific period due to the expiration of that period
(SRR art. 36/6-a); cancellation of a ship mortgage established subject to a
condition precedent due to the fulfillment of that condition (SRR art. 36/6-b);
cancellation of the ship mortgage due to the deletion of the ship’s registry (SRR
art. 36/7) and cancellation of the ship mortgage due to the claim on which the
mortgage is based being transferred to a fund (SRR art. 36/8). Furthermore, SRR
art. 36 also contains procedural regulations regarding the actions and procedures
to be carried out in the ship registry in the event that these circumstances arise,
other than those requiring the cancellation of the ship mortgage.

2. Circumstances for the Cancellation of a Ship Mortgage

A. Cancellation of Ship Mortgage by Decision of Competent Judicial or
Administrative Authorities

SRR art. 36/1 states:

“Upon receipt by the relevant registry office of the decision of the
competent judicial or administrative authority confirming the release of the

27 For the proposition that a ship mortgage may be terminated on specific grounds expressly
regulated by law, such as the loss of the vessel, extinction of the secured claim, consolidation
of the creditor and owner status in the same person, agreement of the parties, the creditor’s
waiver of the mortgage, expiry of the mortgage period, or deletion of the mortgage from the
register, see Aslhihan Erbas Agikel, Gemi Ipotegi ve Sigorta (1st edn, Filiz Kitabevi 2025) 97.
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mortgage on the vessel, the record specified in the decision shall be deleted
from GESBIS. The documents forming the basis for the deletion shall be
kept in the ship’s file.”

Accordingly, the judicial?® or administrative authority regarding the release of
the mortgage on the ship or, following the receipt of the administrative
authority’s decision by the relevant registry office, the mortgage registration
specified in the decision shall be deleted from GESBIS. The documents forming
the basis for the deletion shall be kept in the ship’s registry file. Article 36/1 of
the SRR regulates the possibility of deleting a ship mortgage based on the
decision of the competent judicial or administrative authorities. Although not
explicitly stated in the provision, in our opinion, the term “competent
administrative authorities” should be understood to refer to courts or
enforcement and bankruptcy offices. However, it is unclear what is meant by
“competent administrative authorities” in the provision. In this context, it can be

28 In the section titled “Decision of the Court on the Extinction of the Mortgage,” the provisions
concerning the cancellation and, consequently, the termination of a ship mortgage by virtue of
a judicial decision are set out in TCC art. 1052, titled “Where the creditor is unknown,” and
TCC art. 1053, titled “Where the sum is deposited.” In TCC art. 1052(1), it is provided that:
“If the identity of the creditor is unknown, and ten years have elapsed since the last entry made
in the ship register concerning the mortgage, and the creditor’s right has not been
acknowledged by the owner during this period in a manner interrupting the statute of
limitations pursuant to Article 154 of the Turkish Code of Obligations, the creditor may be
summoned by public notice and a decision may be rendered for the extinction of the mortgage.
In the case of debts subject to a term, this period shall not begin to run before the maturity
date.” TCC art. 1052(2) further states that: “Upon the rendering of the extinction decision, the
mortgage shall terminate.” In addition, TCC art. 1053(1) provides that: “If the owner is
entitled to perform the payment of the creditor ’s claim or to make a notice of rescission, and
deposits the amount of the claim—waiving the right to reclaim it—on behalf of the creditor,
then the unknown creditor may be summoned by public notice and a decision may be rendered
for the extinction of the mortgage. Interest shall be deposited only if its amount has been
entered in the register; except for the three-year period preceding the extinction decision, no
interest shall be deposited. ” Unlike SRR art. 36(1), TCC arts. 1052 and 1053(1) regulate the
circumstances under which the court may render a decision for the extinction of a ship
mortgage in the event that certain conditions arise. In this respect, the aforementioned TCC
provisions set out the cases in which a court may order the extinction of a ship mortgage. By
contrast, SRR art. 36(1) contains a procedural rule governing the registration formalities in the
ship register where a judicial or administrative authority has issued a decision indicating that
the mortgage on the ship has been cancelled. For explanations regarding TCC arts. 1052—-1053,
see Yazicioglu, 221; Biilent Sozer, Deniz Ticareti Hukuku — Cilt | (Giris — Gemi — Donatan ve
Navlun Sozlesmeleri) (6th edn, Vedat Kitapeilik 2022), 188 et seq.; Kerim Atamer, Gemi ve
Ucak Ipoteginin Hukuksal Temelleri (1st edn, On Iki Levha Yaymcilik 2012), 515 et seq.;
Ismail Demir, Deniz Ticareti Hukuku — Ders Kitab: (2nd edn, Yetkin Yayinlar1 2023), 201 et
seq. (Deniz Ticareti Hukuku); Hac1 Kara, Deniz Ticareti Hukuku (3rd edn, Filiz Kitabevi
2025), 145-146; Fevzi Topsoy, Deniz Ticareti Hukuku | — (Giris, Gemi, Donatan, Deniz
Ticareti Sézlesmeleri) (1st edn, Legal Yayincilik 2020), 192.
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assumed that the term competent administrative authorities refers to the ship
registry offices where ships subject to mortgages are registered.

Under SRR art. 36/1, a ship mortgage is terminated by a decision of the
competent judicial or administrative authority; the ship registry office then
carries out the procedure to delete the record relating to the terminated mortgage
right. Therefore, the mortgage right on the ship is terminated by the decision of
the competent judicial and administrative authorities, not by the deletion
procedure carried out by the registry office. In other words, until the registry
office carries out the deletion process, there is an invalid registration of the
mortgage right on the ship. In such a case, it is important that the registry office
carries out the deletion process without delay. This is because, owing to an
invalid mortgage registration, the good-faith reliance of third parties on the
register may be protected under?® TCC art. 983(3).

B. Cancellation of Ship Mortgage by Agreement of the Parties
SRR art. 36/2 states that

“Upon agreement between the mortgagee and the shipowner regarding the
cancellation of the mortgage, in accordance with the formal requirements
specified in the second paragraph of art. 1015 and art. 33 of the Code, the
mortgage and, if any, the annotation on the pledged bond or bill of

29 TCC art. 983(3) provides that “Where a performance is rendered to a person in whose favour
a right has been registered in the ship register on the basis of that right, or where such person
carries out, together with a third party, a disposition over a registered right other than those
specified in the first paragraph, the provisions of the first and second paragraphs shall also
apply.” Accordingly, the reliance on the register is protected in cases where a performance is
rendered to a person in whose favour a right has been registered in the ship register on the basis
of that right, or where such person carries out, together with a third party, a disposition over a
registered right other than those listed in TCC art. 983(1). TCC art. 983(1), first sentence,
stipulates: “In favour of a person who acquires, through a legal transaction, the ownership of
a ship, a usufruct right, a ship mortgage, or a right over a mortgage, the contents of the ship
register shall be deemed accurate to the extent that they relate to such rights, unless the
acquirer knew or ought to have known that the registration was inaccurate. ” Therefore, even
if the mortgage right over a ship has been terminated by a decision of the competent judicial
or administrative authority, the reliance of a good-faith person shall be protected until the
mortgage is deleted from the register, in cases where a performance is rendered to the person
in whose favour the mortgage right is registered, or where the person in whose favour the
mortgage is registered establishes a right over that mortgage in favour of another good-faith
person. For detailed explanations on the principle of reliance on the register regulated under
TCC art. 983 (“Principle of Trust in Registry”), see Yazicioglu, 109 et seq.; Sozer, 83 et seq.;
Demir, Deniz Ticareti Hukuku, 121 et seq.; Kara, 97 et seq.; Topsoy, 85 et seq.
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exchange shall be deleted, subject to the approval of the persons entitled to
the mortgage”.

Accordingly, upon agreement between the mortgagee and the shipowner
regarding the cancellation of the mortgage in accordance with the formal
requirements specified in TCC art. 1015/2 and SRR art. 33, provided that the
consent of the persons entitled to the mortgage is obtained. On the other hand,
similar to SRR art. 36/2, TCC art. 1049 also provides that

“The mortgagee and the shipowner shall agree on the cancellation of the
mortgage as provided for in the second paragraph of art. 1015, and the
mortgage shall terminate upon the deletion of the mortgage registration
from the ship registry. However, if there are other persons with rights over
the mortgage, their consent is also required”

is stipulated.*®

TCC art. 1015/2 and SRR art. 33/2 and subclause 4 contain provisions regarding
the formal requirements for the contract necessary for the establishment of a ship
mortgage.>! SRR art. 36/2 also states that if the parties agree to request the
cancellation of the ship mortgage, they must enter into a contract that meets the
formal requirements for establishing a ship mortgage. In addition to the
agreement on the form of the removal of the mortgage, if there are persons with
rights on the mortgage, their consent must also be obtained for the removal of
the ship mortgage. If a contract complying with the formal requirements
specified in TCC art. 1015/2 and SRR art. 33/2(4) regarding the removal of the
ship mortgage and the approvals of the persons entitled to rights on the mortgage
are submitted to the registry office, the ship mortgage will be removed from the
registry.

C. Cancellation of Ship Mortgage Due to Waiver
SRR art. 36/3 states:

“If a ship mortgage is to be deleted due to the creditor’s waiver, the
mortgage and any annotation on the pledged bond or bill of exchange shall
be deleted with a notarized waiver statement, provided that the consent of

30 For information on TCC Article 1049, which governs the termination of a ship mortgage by
agreement of the parties, see Yazicioglu, 220; Atamer, 495 et seq.; Demir, Deniz Ticareti
Hukuku, 200; Kara, 143; Topsoy, 190-191.

31 For detailed information on the form requirements of a mortgage agreement under TCC art.
1015(2) and SRR art¢ 33(2) and (4), see Aydin, Ipotek, 501 et seq.
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the persons entitled to the mortgage is obtained. The waiver statement may
also be made at the ship registry office”

Accordingly, in cases where the ship mortgage is to be deleted due to the
creditor’s waiver, the mortgage and any annotation on the pledged bond or bill
of exchange, if any, shall be deleted with a waiver statement signed and certified
(approved) by a notary, subject to the approval of the persons entitled to the
mortgage. Furthermore, the waiver (declaration of renunciation) may also be
made at the ship registry office. On the other hand, similar to SRR art. 36/3, TCC
art. 1050/1 states: “The mortgage shall be extinguished by the creditor’s waiver
and the subsequent deletion of the mortgage record from the registry. However,
if there are persons with rights on the mortgage, their consent is also required.”;
TCC art. 1050/3 also stipulates that “The waiver declaration shall be made by
means of a deed certified by a notary public or at the registry office”.3

SRR art. 36/3 regulates the possibility of a ship mortgage being canceled due to
the creditor’s waiver. Accordingly, if the mortgagee wishes to waive the ship
mortgage, they must submit a waiver statement, signed and notarized by a notary
public, to the registry office. The provision states that the creditor’s signature on
the waiver statement must be certified (approved) by a notary public. As can be
seen, SRR art. 36/3(1) stipulates a form requirement for the waiver statement.
Undoubtedly, this formal requirement is a condition of validity. Therefore, the
ship mortgage cannot be deleted from the registry based on a waiver statement
prepared without complying with the formal requirement. On the other hand,
although not explicitly stated in SRR art. 36/38(1), the waiver statement must be
in writing. In this regard, the waiver statement prepared in the form of a notarial
deed also ensures the cancellation of the ship mortgage under SRR art. 36/3.
Therefore, in terms of the deletion of the mortgage with the creditor’s waiver,
the notarization of the mortgagee’s signature by a notary public and the
preparation of the waiver statement in the form of a notarial deed have the same
function.

Furthermore, TCC art. 36/3(2) states that the waiver declaration may also be
made at the registry office. However, the provision does not clarify how the
waiver declaration may be made at the registry office. In this respect, the
provision resembles TCC art. 1015/2(2), which regulates that the contract
relating to the ship mortgage may be made at the ship registry office. In our

32 For information on TCC art. 1050, which regulates the termination of a ship mortgage upon
the creditor’s waiver, see Yazicioglu, 220; Sozer, 186-187; Atamer, 496 et seq.; Demir, Deniz
Ticareti Hukuku 200; Kara, 143; Topsoy, 191.
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opinion, the provision intends to state that the signature on the written waiver
statement prepared by the creditor shall be certified at the ship registry office.
Therefore, it should be accepted that SRR art. 36/3(2) refers to the certification
(approval) by the registry office that the signature on the written waiver
statement prepared by the mortgagee belongs to the creditor, whether a natural
person or the authorized representative of a legal entity.

Article 36/3(1) of the SRR states that, in addition to a waiver declaration in the
proper form, if there are persons who have rights over the ship mortgage, their
consent must also be obtained. Therefore, in order for the ship mortgage to be
deleted due to waiver, in addition to a waiver declaration in the proper form, if
there are persons with rights on the mortgage, the consent of these persons to the
deletion of the mortgage is also required. Otherwise, the ship mortgage and, if
any, the annotation on the pledged bond or bill of exchange will not be deleted.
Conversely, if there are no persons with rights over the mortgage, it is not
necessary to submit any information or documents to the registry office in this
regard. If there are persons with rights over the mortgage, a written document
showing that these persons have also given their consent to the cancellation of
the mortgage must be submitted to the registry office; otherwise, the mortgage
will not be deleted from the registry. The document showing that these persons
have consented to the deletion may be prepared by a notary public or by having
the signature on the document certified (approved) by a notary public or the ship
registry office.

D. Cancellation of Ship Mortgage Due to the Merger of Ship Ownership
and Debt in the Same Person

Under SRR art. 36/4,

“If the ownership of a vessel subject to a mortgage is transferred to the
creditor through legal proceedings, the creditor shall be registered as the
owner and the mortgage shall be discharged. Similarly, if the owner takes
over the claim secured by the mortgage on the ship, the mortgage shall be
deleted during registration in accordance with the third paragraph of art.
1038 of the Code, subject to the provisions of the second paragraph of art.
1045 of the Code”

is stated. In SRR art. 36(4), taking as its basis the rule set out in the first sentence
of art. 135(1) of the Turkish Code of Obligations No. 6098 (TCO),* titled

330G 04.02.2011/27836.
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“Merger”, which provides that “A debt is extinguished when the capacities of
creditor and debtor merge in the same person”, the issue of the termination® and
deletion of the mortgage is regulated by taking into account two different
scenarios in which the capacities of the mortgage debtor and the mortgage
creditor merge in the same person. In this respect, it is possible to say that SRR
art. 36/4 is a special manifestation of TCO art. 135/1(1). Furthermore, similar to
SRR art. 36/4, the first paragraph of TCC art. 1045, titled “Combination of
Creditor and Owner Status,” also regulates the termination of the ship mortgage
based on the regulation in TCO art. 135/1(1) “the ship mortgage shall lapse upon
the merger of the ship mortgage and ownership in the same person”?® has been
regulated.®

According to SRR art. 36/4(1), if the ownership of a vessel subject to a mortgage
is transferred to the creditor through legal proceedings, the creditor shall be
registered as the owner in the vessel registry and the mortgage on the vessel shall
be discharged. Similarly, if the owner takes over the claim secured by a mortgage
on the vessel, the mortgage is cancelled upon registration in accordance with
TCC art. 1038/3, subject to TCC art. 1045/2 (SRR art. 36/4(2)). SRR art. 36/4(1)
refers to the transfer of ownership of a vessel subject to a mortgage to the creditor
by way of legal proceedings. If strictly adhering to the wording of the provision,
the transfer of ownership of a vessel subject to a mortgage by means other than
legal proceedings.®’ If it is transferred to the creditor, it can be interpreted that
the mortgage will not terminate and will not be removed from the registry.
However, in our opinion, such an interpretation is incorrect. This is because the
provision in SRR art. 36/4(1) is based on the rule set forth in TCO art. 135/1(1),
which states that the debt shall terminate if the status of “creditor” and “debtor”
are combined in the same person. Therefore, for the mortgage to terminate and

3 SRR art. 36/4 mentions that the mortgage shall be deleted in the cases specified in both
paragraphs. However, it should be noted that if the circumstances specified in both provisions
occur, the ship mortgage shall terminate. Both paragraphs of SRR art. 36/4 contain provisions
regarding the cancellation of the mortgage upon its termination. In this respect, the concepts
of termination and cancellation of the ship mortgage are closely related.

%5 TCC art. 1045/1 emphasizes that the ship mortgage shall terminate when the ship mortgage
and the ownership of the ship are combined in the same person.

% For information on TCC art. 1045, which regulates the termination of a ship mortgage due to
the merger of the creditor and owner capacities, see Yazicioglu, 220; Sézer, 187; Atamer, 487
et seq.; Demir, Deniz Ticareti Hukuku, 200; Kara, 144; Topsoy, 189-190.

87 For detailed information on acquiring ship ownership through non-legal means, see. Yasin

Yavsan, Gemi Miilkiyetinin Hukuki Islem Disi Yollarla Kazanimas: (1st edn, Filiz Kitabevi
2022), 26 et seq.
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be deleted, it is sufficient that the status of “creditor” and “debtor” are combined
in the same person. Beyond this, how the status of creditor and debtor are
combined in the same person is irrelevant for the termination and deletion of the
mortgage. Thus, if the ownership of the ship subject to the mortgage passes to
the creditor, it must be concluded that the mortgage will terminate and must be
deleted from the registry. For this conclusion to arise, it makes no difference
whether the ownership passes to the creditor through legal proceedings or
through non-legal means.

The second case, regulated in SRR art. 36/4(2), which terminates the mortgage
and requires its removal from the registry, is when the owner takes over the claim
secured by the mortgage on the ship. This case, like the case described in SRR
art. 36/4(1), is based on the rule that the debt will terminate if the “creditor” and
“debtor” statuses specified in TCO art. 135/1(1) are combined in the same
person. However, unlike the case in SRR art. 36/4(1), in this case regulated in
SRR art. 36/4(2), it is stated that the mortgage will be deleted upon registration
in accordance with TCC art. 1038/3, provided that TCC art. 1045/2 remains
reserved. TCC art. 1045/2, which is reserved in SRR art. 36/4(2), states that

“The mortgage shall continue if the debtor is a person other than the
shipowner or if there is a lien or usufruct right on the claim. However, the
shipowner, in his capacity as creditor, cannot request the conversion of the
ship into cash and cannot use the ship as collateral for interest receivables.”

According to TCC art. 1045/2, if the debtor of the claim on which the mortgage
is based is a person other than the owner of the ship on which the mortgage is
established, or if there is a lien or usufruct right on the mortgaged claim, the ship
mortgage continues. Furthermore, the shipowner, in the capacity of “creditor”,
cannot demand the conversion of the ship into cash and cannot create a ship
mortgage for interest claims.

As stated in both sentences of TCC art. 1045/1 and SRR art. 36/4, if the
“creditor” status with respect to the claim subject to the ship mortgage and the
ownership of the mortgaged ship are held by the same person, the rule is that the
mortgage shall terminate and be removed from the registry. However, TCC art.
1045/2 provides exceptions to this rule. Indeed, SRR art. 36/4(2) states
“Similarly, if the owner takes over the claim secured by the mortgage on the ship,
subject to the provisions of the second paragraph of Article 1045 of the Law...”
and even if the creditor status and ship ownership are combined in the same
person in the cases provided for in TCC art. 1045/2, the ship mortgage shall not
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terminate. Therefore, TCC art. 1045/2 should be evaluated together with TCC
art. 1045/1, and it should be accepted that TCC art. 1045/2 provides exceptions
to the rule set forth in TCC art. 1045/1. Accordingly, the mortgage continues if
the debtor of the claim subject to the ship mortgage is a person other than the
ship owner or if there is a pledge or usufruct right on the claim. In both cases
referred to in TCC art. 1045/2(1), even if the ship owner has the status of
“creditor” with respect to the claim subject to the ship mortgage, the ship
mortgage does not terminate. Furthermore, in these cases, the shipowner, who is
the creditor of the ship mortgage, cannot request the conversion of the ship into
cash based on their status as creditor and cannot use the ship as collateral for
interest receivables (TCC art. 1045/2(2)). This is because if the owner also has
the status of creditor, it will not make sense for the owner to convert their own
ship into cash for their claim and use their own ship as collateral for interest.
Conversely, if there is a lien or usufruct right on the secured claim, third parties
holding a lien or usufruct right on the secured claim may demand the conversion
of the ship into cash, even if the owner cannot do so, and may use the ship as
collateral for interest claims.

Consequently, pursuant to SRR art. 36/4(2), and subject to TCC art. 1045/2, in
certain circumstances, the mortgage shall not terminate even if the shipowner
acquires the claim subject to the mortgage. These cases are specified in TCC art.
1045/2(1) and occur when the debtor of the claim subject to the mortgage is a
person other than the shipowner.® The existence of a lien or usufruct right on
the claim subject to the mortgage. In other words, even if the claim subject to the
ship mortgage and the ship ownership belong to the same person, the ship
mortgage continues if the debtor of the claim subject to the ship mortgage is
someone other than the ship owner or if there is a lien or usufruct right on the
claim. Conversely, if the debtor of the claim subject to the mortgage is the

3 The shipowner, having consented to the establishment of a mortgage on the ship, is also a
debtor alongside the principal debtor vis-a-vis the creditors. Therefore, if the owner assumes
the claim subject to the mortgage, the creditor and debtor statuses are combined in the same
person. Consequently, in this scenario, even if the debtor is someone else, the debt and the
mortgage must be extinguished. This is because the rule set out in TCO art. 135/1(1) requires
this result. Moreover, TCC art. 1044/2 states that “The combination of the creditor and debtor
statuses in the same person shall be deemed to be the payment of the claim. ” Undoubtedly, in
this case, the owner who mortgaged his ship for someone else’s debt and subsequently acquired
the claim underlying the mortgage may have certain legal options against the original debtor.
However, this situation should not imply that the mortgage will not terminate in the specified
case. Therefore, in our opinion, pursuant to TCC art. 1045/2(1), if the debtor is someone other
than the ship owner, it is not appropriate for the ship mortgage to continue even though the
owner has acquired the status of creditor.
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shipowner, or if there is no lien or usufruct right on the claim subject to the
mortgage, the mortgage terminates and must be removed from the registry if the
owner acquires the claim subject to the mortgage.

Another point to note here is that certain formal requirements must be met for
the owner to take over the claim secured by a mortgage on the ship. These formal
requirements are expressed in TCC art. 1038/3 as follows: “The transfer of the
claim requires a written agreement between the old and new creditors on this
matter and registration of the transfer in the ship registry.” Accordingly, for the
claim subject to the mortgage to be transferred, the former and new creditors
must enter into a written agreement on this matter, and the transfer must be
registered in the registry. SRR art. 36/4 also states that the agreement prepared
in accordance with TCC art. 1038/3 regarding the assignment of the claim and
the registration of the assignment in the ship registry are required, and that the
mortgage registration, which expires during the registration process, will be
cancelled. Therefore, if the owner takes over the claim secured by a mortgage on
the ship and the exceptional cases specified in TCC art. 1045/2 do not exist, the
mortgage shall be terminated provided that the transfer complies with TCC art.
1038/3 and the transfer of the claim is registered in the registry based on this
provision. The mortgage that has been terminated is also deleted during the
registration process based on TCC art. 1038/3.

E. Cancellation of Ship Mortgage Due to External Assumption of Debt
Under SRR art. 36/5,

“If the owner who is not the debtor does not give written consent to the
assumption of the claim secured by a mortgage on the vessel by a third
party, in accordance with the second paragraph of Article 198 of the
Turkish Code of Obligations No. 6098 dated 11/1/2011, the ship mortgage
shall be terminated at the time the contract for the external assumption of
the debt is concluded. Subject to proof of the contract for the external
assumption of the debt, the ship mortgage shall be cancelled at the request
of the owner or another interested party. Upon the request of the registry
office, the mortgagee must provide information about the contract for the
external assumption of the debt.”

is stipulated. Accordingly, in cases where the debtor of the claim subject to the
mortgage is not the ship owner, the owner may request the cancellation of the
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mortgage established on the ship based on the debt.*® Unless written consent is
given under TCO art. 198/2 for the assumption of the debt by a third party, the
mortgage on the vessel shall be cancelled upon the conclusion of the contract for
the external assumption of the debt. Furthermore, subject to proof of the contract
for the external assumption of the debt, the mortgage on the vessel shall be
cancelled upon the request of the owner or another interested party. On the other
hand, if requested by the ship registry office, the mortgagee is obliged to provide
information about the contract relating to the external assumption of the debt.

SRR art. 36/5 contains a provision regarding the possibility of termination of a
mortgage established on a vessel owned by a person who is not the debtor of the
claim subject to the mortgage. In SRR art. 36/5(1), it is stated that if a non-debtor
owner does not provide written consent, within the meaning of TCO art. 198(2),
to the assumption by a third party of the debt underlying the mortgage established
on the owner’s ship, the ship mortgage shall cancelled at the moment the
contract®’ for the external assumption of the debt is concluded. As can be seen,
the provision stipulates that if the owner, who has established a mortgage on his
ship for a debt s/he does not owe, does not give written consent in accordance
with TCO art. 198/2 to the third party’s assumption of the debt on which the
mortgage is based, the ship mortgage shall be cancelled upon the conclusion of
the assumption agreement; in other words, it shall terminate. TCO art. 198/2
stipulates that “However, the liabilities of the third party who has pledged the
debt as security and the guarantor shall continue only if they give their written

3 In SRR art. 36(5), the provision refers to “the assumption of the claim secured by the mortgage
by a third party.” However, contrary to the terminology used in the provision, the assumption
of a claim is not a correct expression, as only a debt, not a claim, may be assumed. Therefore,
the phrase “the assumption of the claim secured by the mortgage” must be understood as
referring to “the debt underlying the mortgage.”

40 The contract for the assumption of debt by a third party is regulated in TCO arts. 196-200 and
is referred to as an “assumption of debt contract.” The assumption of debt by a third party
refers to a third party entering into a contract with the creditor, thereby releasing the debtor
from their debt and assuming the position of debtor themselves. Indeed, TCO art. 196/1 states,
“The replacement of the debtor and the release from the debt shall be effected by a contract
between the person assuming the debt and the creditor.” The external assumption of debt
contract often takes the form of a contract between the person undertaking to release the debtor
from a debt and the creditor, in order to fulfill this undertaking. When a third party enters into
a contract with the debtor and undertakes to release them from a debt, this is referred to as
internal assumption of debt. The contract for internal assumption of debt is regulated in TCO
art. 195 and is referred to as an “internal assumption contract.” In this regard, it should be noted
that external assumption contracts are often entered into for the performance of internal
assumption contracts, but this is not a requirement. M. Kemal Oguzman and Turgut Oz,
Borglar Hukuku — Genel Hiikiimler Cilt 11, (16th edn, Vedat Kitapeilik, 2021), 618 et seq.
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consent to the assumption of the debt.” TCO art. 198/2 states that the liabilities
of the third party who pledges the debt as security and the guarantor shall
terminate if they do not give their written consent to the assumption of the debt.
It should first be noted that although TCO art. 198/2 refers to the assumption of
the debt, what is meant is the external assumption of the debt. SRR art. 36/5(1),
referring to TCO art. 198/2, emphasizes that if the non-debtor owner does not
give written consent to the external assumption of the debt, the mortgage shall
terminate with respect to the third party assuming the debt. Thus, as in TCO art.
198/2, the owner who establishes a mortgage on his/her ship for the debt of a
person who is non-debtor, even though s/he is not a debtor, is granted the right
to decide whether his ship constitutes collateral for the third party assuming the
debt.*!

Although TCO art. 198/2 stipulates that the liability of a person who pledges
collateral or acts as a guarantor to secure a debt shall continue only if they give
their written consent to the assumption of the debt, no determination has been
made as to the deadline for giving such written consent. In doctrine,* it is stated
that a person who pledges collateral or acts as a guarantor for another person’s
debt may give written consent until the debt is assumed externally; otherwise,
the pledge or guarantee shall terminate. Accordingly, if an owner who has
established a mortgage on their ship to secure a debt that is not their own gives
written consent until the moment of assumption, the ship continues to serve as
collateral for the person assuming the debt; in other words, the ship mortgage
does not cancelled. Conversely, if the owner does not give written consent to the
external assumption of the debt until the moment the third party assumes the
debt, the ship mortgage is extinguished at the moment the external assumption
agreement is concluded, as stated in SRR art. 36/5(1). In such a case, even if the
mortgage on the ship is cancelled, there is an invalid registration regarding the
ship mortgage in the registry until the mortgage record is deleted. Therefore, it
is important that the expired mortgage be deleted from the registry. In this regard,
SRR art. 36/5(2) stipulates that the mortgage shall be deleted from the ship

4 Andreas Von Tuhr and Arnold Escher, Allgemeiner Teil des Schweizerischen
Obligationenrechts — Band Il (mit Supplement) (3rd edn, Schulthess Polygraphischer Verlag
AG 1984), § 99, 393; Oguzman and Oz, 633.

42 Oguzman and Oz, Borglar Hukuku — Genel Hiikiimler, Volume II, 633. Regarding the view
that a person who furnishes security or acts as a surety for another’s debt may subsequently
give consent to the external assumption of that debt with retroactive effect, see Von Tuhr and
Escher, § 99, 393.
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registry upon the request of the owner or other interested party, provided that the
contract for the external assumption of the debt is proven.

SRR art. 36/5(2) states that a mortgage shall be deleted upon the request of the
owner who does not consent to the external assumption of the debt and another
interested party. It is clear that the owner has an interest in the deletion of the
mortgage. Therefore, it is highly likely that the owner will be the first person to
request cancellation. The owner may request the deletion of the ship mortgage
from the ship registry office by submitting a petition stating that a contract has
been concluded between a third party and the creditor concerning the external
assumption of the debt and that s/he has not approved this contract. However,
SRR art. 36/5(2) states that in order for the ship mortgage to be deleted, the
owner must prove the existence of the contract for the external assumption of the
debt. Therefore, in order for the ship mortgage to be deleted, the owner must
prove that a contract concerning the assumption of the debt was concluded
between the creditor and a third party or submit the contract concerning the
assumption of the debt to the registry office. However, in most cases, the
cancellation of the ship mortgage is not in the interests of the former debtor, the
new debtor who has assumed the debt, and the creditor. Furthermore, since the
owner is not a party to the contract concerning the assumption of the debt, it may
not be possible for the owner to obtain and present this contract. Therefore, there
is a risk that the owner may not be able to prove the contract concerning the
assumption of the debt. Perhaps because this risk was anticipated, SRR art.
36/5(3) stipulates that “upon the request of the registry office, the mortgagee
must provide information about the contract relating to the assumption of the
debt.” Accordingly, if the owner requests the cancellation of the ship mortgage,
the registry office may request the creditor to provide information about the
contract for the external assumption of the debt. However, in our opinion, this
regulation is not sufficient to prove that the owner has entered into a contract for
the external assumption of the debt. This is because SRR art. 36/5 does not
provide for any sanctions in the event that the mortgagee fails to provide
information about the external assumption contract.

On the other hand, it is important to consider who falls within the scope of the
term “other interested party” under SRR art. 36/5(1). In our opinion, under SRR
art. 36/5(2), the term “other interested party” includes the former debtor, the new
debtor assuming the debt, the mortgagee, and the person or persons holding
rights over the mortgage. Therefore, these persons may also request the registry
office to cancel the ship mortgage by claiming that the debt has been assumed
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externally and that the owner has not given written consent to this effect. It
should be noted that, contrary to the owner’s wishes, the cancellation of the ship
mortgage is, in most cases, requested by the (former) debtor who established the
mortgage on the owner’s ship for the debt, the third party assuming the debt (the
new debtor), the mortgagee, and the person or persons holding rights over the
mortgage® is not in their best interests. Therefore, it is not common for these
individuals to request the cancellation of the ship mortgage. Conversely, it is
possible for these individuals to request the cancellation of the ship mortgage for
various reasons.

For the ship mortgage to be removed from the registry due to the owner’s failure
to provide written consent to the external assumption agreement, it is necessary
and sufficient for persons falling under the scope of “other interested parties” to
submit the external assumption agreement to the registry office as an attachment
to the request for removal. Indeed, SRR art. 36/5(2) states that the ship mortgage
shall be deleted provided that the contract relating to the external assumption of
the debt is proven. Another point to consider here is whether these persons are
required to prove that the owner did not approve the external assumption
agreement. Since the fact that the owner did not give written consent to the
external assumption agreement is not a provable fact, the other interested parties
are not obliged to submit any information or documents regarding this matter
with their request for cancellation. Therefore, if these persons submit the external
assumption agreement to the registry office with their petition requesting the
cancellation of the ship mortgage, the registry office must carry out the
cancellation. Conversely, it is clear that the registry office will also cancel the
ship mortgage if these persons obtain a written document from the owner stating
that they did not approve the external assignment agreement and submit this
document to the registry office. However, it should not be overlooked that in this
case, the registry office may question whether the signature on the written
document belongs to the owner. Therefore, it may be necessary for the
aforementioned document to be drawn up by a notary, for the signature on the
document to be certified by a notary, or for the owner to be present at the registry

4 As in various provisions of the TCC, the provisions of the SRR (SRR art. 36/2-3-6 and SRR
art. 44/3-5) also refer to persons with rights over mortgages. While it is theoretically possible
to establish rights over mortgages, there is currently no example of such rights being
established in practice. Therefore, any reference to persons with rights over the ship cannot go
beyond a theoretical possibility. Consequently, it should be noted that it is highly unlikely that
such persons could request the cancellation of the ship mortgage as “other interested parties”
under SRR art. 36/5(1).
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office when another interested party requests the cancellation. In the third
possibility, since the owner is present at the registry office when the request for
deletion is made, the registry office actually certifies that the signature on the
document prepared regarding the non-approval of the external assumption
agreement belongs to the owner. This prevents other persons within the scope of
other interested parties, whose interests are contrary to the deletion of the ship
mortgage, from objecting to the deletion process.

F. Cancellation of a Ship Mortgage Established for a Specific Period Due
to the Expiration of the Term

Under SRR art. 36/6,

“A mortgage registered in the ship registry; a) Established for a specific

period and terminated upon the expiration of that period pursuant to the

first paragraph of Article 1051 of the Law, b) Established subject to a

condition precedent and terminated upon the occurrence of that condition

pursuant to the second paragraph of Article 173 of Law No. 6098, the

mortgage and any annotation on the pledged security or bond, if any, shall

be deleted upon the request of the owner or another interested party, subject

to the consent of the mortgagee and persons holding rights over the

mortgage”
provisions are included. SRR art. 36/6 provides for two different possibilities
regarding the deletion of the mortgage and, if any, the pledge or bond. According
to the first possibility provided for in SRR art. 36/6, if the mortgage registered
in the registry has been established for a limited period and has been extinguished
due to the expiration of this period pursuant to TCC art. 1051/1, the mortgage
and, if any, the pledge or bond shall be cancelled upon the request of the owner
or other interested party, subject to the consent of the mortgagee and the persons
entitled to the mortgage. TCC art. 1051/1, the mortgage and, if applicable, the
annotation on the pledged bill or bond shall be deleted at the request of the owner
or another interested party, subject to the consent of the mortgagee and persons
holding rights over the mortgage (SRR art. 36/6-a).

The noteworthy aspect under SRR art. 36/6-a is that if the term of a mortgage
established for a specific period expires, the mortgage shall be cancelled,*
provided that the consent of the mortgagee and persons holding rights over the
mortgage is obtained, the mortgage and, if applicable, any annotation on the

4 SRR art. 36/6-a refers to TCC art. 1051, titled “Expiration of the Term of the Mortgage.” In
this provision, it is stipulated that “a mortgage established for a fixed term shall lapse upon
the expiration of that term”.
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pledged bill or bond shall be cancelled. Therefore, even though the mortgage has
expired, if the mortgagee or persons holding rights over the mortgage do not
consent to the cancellation of the mortgage, the mortgage record in the ship
registry shall not be deleted. Undoubtedly, the appropriateness of this regulation
is open to debate. This is because a mortgage established for a limited period
expires when the term expires. Therefore, the consent of the mortgagee or
persons with rights over the mortgage should not be required for the mortgage
record to be deleted. Moreover, since the mortgage will have expired upon the
expiration of the term, the mortgage record in the registry will only have formal
significance. However, even if the term-based mortgage expires upon the
expiration of the term, the mortgage record in the registry will not be deleted
unless the consent of the mortgagee and the person holding rights over the
mortgage is obtained. Therefore, if these persons do not consent to the deletion,
there will be an irregular registration of the ship mortgage in the registry. In such
a case, as stated above,® it is important that the cancellation to be carried out
without delay, as the good faith of third parties may be protected under TCC art.
983/3 in relation to the registration of fraudulent mortgages.

G. Cancellation of a Ship Mortgage Established Subject to a Condition
Precedent Due to the Condition Being Fulfilled

SRR art. 36/6-b states:

“A mortgage registered in the ship registry; ... b) If established subject to
a condition subsequent and has lapsed pursuant to the second paragraph of
Acrticle 173 of Law No. 6098 upon the occurrence of that condition, the
mortgage and, if any, the annotation on the pledged bill or bond shall be
terminated upon the request of the owner or another interested party,
subject to obtaining the consent of the mortgagee and persons entitled to
rights under the mortgage.”

The second possibility for the cancellation of a ship mortgage, as provided for in
SRR art. 36/6, is the cancellation of a ship mortgage established subject to a
condition subsequent due to the fulfillment of that condition. Accordingly, if a
mortgage registered in the ship registry is established subject to a condition
subsequent and is extinguished pursuant to TCO art. 173/2 due to the fulfillment
of this condition, the mortgage and any annotation on the pledged bill or bond,
if any, shall be deleted upon the request of the owner or another interested party,

45 See. above I, 2, A.
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subject to the consent of the mortgagee and the persons entitled to the mortgage.
(GSM art. 36/6-b).

SRR art. 36/6-b refers to TCO art. 173/2, which states: “The provisions of a
contract subject to a condition subsequent shall cease to exist upon the
occurrence of the condition.” Accordingly, the provisions of a contract subject
to a condition subsequent shall cease to exist upon the occurrence of the
condition. SRR art. 36/ 6-b, if a mortgage established subject to a condition
subsequent is extinguished upon the occurrence of that condition under TCC art.
173/2, the mortgage and any annotation on the pledged bill or bond, if any, shall
be deleted upon the request of the owner or other interested party, subject to the
consent of the mortgagee and (if any) the person entitled to the mortgage.

Here, it is necessary to determine who or whom the phrase “other interested
party” in SRR art. 36/6-b refers to. In our opinion, it is clear that the term “other
interested party” in the provision covers the mortgagee and (if any) persons
holding rights over the mortgage. However, the point to be considered is whether
a person who is a debtor of the mortgage other than the owner also qualifies as
an “other interested party.” In our opinion, the term “other interested party” in
SRR art. 36/6-b refers to the mortgagee other than the owner and, if any, the
persons holding rights over the mortgage. Therefore, it should be accepted that
the debtor of the mortgage (other than the owner) does not fall within the scope
of this term.

H. Cancellation of the Ship Mortgage Due to the Cancellation of the Ship’s
Registry*

SRR art. 36/7 provides that, “Subject to the provisions of the third paragraph of
Acrticle 965 and Article 967 of the Law, if a vessel registered in the ship registry

4 SRR art. 36/7 stipulates that, subject to any exceptions, if the registry record of a vessel
registered in the ship registry is deleted, the ship mortgage shall terminate at the moment the
vessel’s registry record is deleted. As can be seen, the provision refers to the termination of the
ship mortgage rather than its cancellation in terminological terms. It should first be noted that
if the ship’s registry record is deleted, the mortgage record on the ship is also deleted.
Therefore, the term “termination” may have been preferred over “cancellation” of the ship
mortgage. Furthermore, to avoid confusion, the deletion of the ship mortgage may not have
been mentioned. This is because the provision also refers to the deletion of the ship’s registry.
On the other hand, as we stated in dn. 35, the concepts of termination and deletion of the ship
mortgage are closely related. Since this section of the study also addresses the topic of
“Cancellation of the Ship Mortgage,” the title “Cancellation of the Ship Mortgage Due to the
Deletion of the Ship’s Registry Entry” has been preferred over “Termination of the Ship



AYDIN 63

is deleted, the mortgage shall terminate at the time of deletion.” Accordingly,
subject to the provisions of TCC art. 965/3 and TCC art. 967, if a ship registered
in the registry is deleted, the mortgage shall terminate at the moment the ship is
deleted from the registry.*” However, it should be noted immediately that the
rationale for retaining TCC art. 965/3 and TCC art. 967 in SRR art. 36/7 is
unclear. This is because TCC art. 965/3 stipulates that the ship’s registry shall be
deleted upon request due to the loss of the right to fly the Turkish flag, while
TCC art. 967 stipulates that a ship for which no registration has been made in the
registry for twenty years shall be deleted from the registry upon request to the
Ministry of Transport and Infrastructure*® and according to the information
received, the registry records of ships that are deemed to no longer exist or to be
unfit for maritime use shall be deleted ex officio.*® According to TCC art. 965/3,
in order for the ship’s registry to be deleted upon request due to the loss of its
right to fly the Turkish flag, mortgage creditors and, if any, third parties with
rights over the mortgage must consent to the deletion. If the mortgage creditors
and, if any, persons entitled to rights under the mortgage do not consent to the
deletion, the ship cannot be deleted from the registry; it is only recorded in the

Mortgage Due to the Deletion of the Ship’s Registry Entry” in order to ensure consistency
from a systematic and terminological perspective.

47 For detailed information on the termination of the ship mortgage due to the deletion of the
ship’s registry, see Yazicioglu, 221-222; Sozer, 190-191; see also. Aydm, Kaydedilme ve
Silinme, 108 et seq.

4 TCC art. 967 refers to “information obtained from the Ministry of Transport, Maritime Affairs,
and Communications.” However, pursuant to Article 31/1-a of the Decree Law on
Amendments to Certain Laws and Decree Laws for the Purpose of Compliance with
Amendments Made to the Constitution No. 703 (OG 09.07.2018/30473), The name of Decree
Law No. 655 on the Organization and Duties of the Ministry of Transport, Maritime Affairs,
and Communications (OG 01.11.2011/28102 (Duplicate)) has been changed to “Decree Law
on Certain Regulations Concerning Transport and Infrastructure.” Therefore, the phrase
“Ministry of Transport, Maritime Affairs, and Communications” in TCC art. 967 should be
understood as “Ministry of Transport and Infrastructure.”

4 For detailed information on TCC art. 965/3 and TCC art. 967, see Aydim, Registration and
Deletion, 123 et seq. It should be noted that the provisions on the ship registry in the Turkish
Commercial Code generally relate to the National Ship Registry. Accordingly, TCC art. 965-
967 concerning the deletion of ship registry records will, as a rule, apply to ships registered in
the National Ship Registry. In the legislation concerning the TUGS (TUGSK and TUSRR),
there are no provisions regarding the deletion of registry records of ships and yachts registered
with the TUGS, except for the regulation in TUSRR Atrticle 7/2. However, TUSRR Article 14
states that the provisions of the Turkish Commercial Code that do not conflict with TUGSK
shall apply to the deletion of registry records of ships and yachts registered with TUGS.
Therefore, TCC Articles 965-967 shall also apply to ships and yachts registered with TUGS.
For information on the deletion of registry records of ships and yachts registered with TUGS,
see Aydin, Kaydedilme ve Silinme, 248 et seq.
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registry that the ship has lost its right to fly the Turkish flag. If the necessary
approvals are obtained and the ship’s registry record is deleted, the mortgage and
the rights on the mortgage also terminate at the moment the ship’s registry record
is deleted. Therefore, within this framework, the reason for retaining TCC art.
965/3 in SRR art. 36/7 is unclear. This is because SRR art. 36/7 states that if the
registry record of a vessel registered in the registry is deleted, the mortgage shall
terminate at the moment the vessel’s registry record is deleted. Since TCC art.
965/3 is reserved in SRR art. 36/7, the mortgage should have terminated before
the ship was removed from the registry. In contrast, under TCC art. 965/3, if the
ship’s registry entry is deleted, the mortgage or the rights on the mortgage also
terminate upon deletion of the ship’s registry entry. On the other hand, if the
owner, the mortgage creditors, and the persons holding rights over the mortgage
waive these rights before or at the time of approving the deletion, the mortgage
and the rights over the mortgage shall terminate before the ship is deleted from
the registry. However, SRR art. 36/7 does not reserve this possibility.

Similarly, in addition to TCC art. 965/3, in SRR art. 36/7, TCC art. 967 is also
reserved. TCC art. 967 states that if, based on information obtained from the
Ministry of Transport and Infrastructure, it is concluded that a ship for which no
registration has been made in the registry for twenty years no longer exists or is
no longer fit for maritime use, and if there is no mortgage or usufruct right
registered in the ship’s registry, the court® shall, upon the proposal of the ship
registry office official, TCC art. 966 stipulates that the court may decide to delete
the ship’s registry without following the procedure set forth in that article. If a
mortgage or usufruct right has been registered on the ship, the ship’s registry
shall be deleted by court order, following the procedure set forth in TCC art. 966.
Accordingly, if there is no mortgage or usufruct right registered in the ship’s
registry, there is no special situation under SRR art. 36/7, as there is no mortgage

50 The specified court is the court under the supervision of the ship registry office. This court is
regulated in TCC art. 954/2(1) as follows: “Ship registries shall be kept under the supervision
of the registry offices operating under the port authority, the district commercial court
responsible for maritime trade matters in that location, or, if there is no such district
commercial court, the district civil court responsible for commercial cases, or, if there is no
such district civil court, the district civil court responsible for civil cases.” Accordingly, the
court that will decide on the deletion of the ship’s registry is the district commercial court
responsible for maritime trade matters in the location of the registry office, or, if there is no
such court, the district commercial court, or, if there is no district commercial court, the district
civil court responsible for commercial cases. However, TCC art. 954/2(2) states that “If there
is more than one court hearing commercial cases in a given location, the court that will oversee
the maintenance of the ship registry shall be determined by the Council of Judges and
Prosecutors upon the recommendation of the Ministry of Justice. ”
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or usufruct right that will terminate when the ship’s registry is deleted. If there
is a mortgage or usufruct right on the ship, the procedure set forth in TCC art.
966 shall be applied, and the consent of the persons holding rights on the ship to
the deletion process shall be required. If these persons consent to the deletion
process, the mortgage and usufruct right shall terminate upon the deletion of the
ship’s registry, as explained above in the context of TCC art. 965/3. In this
respect, there is no difference from the principle set forth in SRR art. 36/7.

On the other hand, although TCC art. 967 only refers to mortgages and usufruct
rights, it is possible (albeit unlikely) that a right or rights on the mortgage may
also be registered in the ship registry. In this case too, the persons holding rights
on the mortgage must also consent to the deletion.®® In this case, if the deletion
is approved, the rights registered on the mortgage also terminate with the deletion
of the ship’s registry. As can be seen, in the deletion of the ship’s registry under
TCC art. 967, there is no legal situation different from the principle set forth in
SRR art. 36/7, as in TCC art. 965/3. This situation necessitates the conclusion
that it is not appropriate to reserve TCC art. 965/3 and TCC art. 967 in SRR art.
36/7. This is because, under TCC art. 965/3 and TCC art. 967, if the ship’s
registry is deleted, the ship mortgage does not terminate before the deletion of
the ship’s registry; in other words, as stated in SRR art. 36/7, the mortgage
terminates with the deletion of the ship’s registry.

I. Cancellation of Ship Mortgage Due to Entry into Receivables Fund

SRR art. 36/8 states that “The ship mortgage shall be discharged upon proof by
a court decision that the claim has been paid into the fund, in accordance with
the first paragraph of Article 1345 of the Law.” Accordingly, if the fact that the
ship mortgage has expired pursuant to TCC art. 1345/1 is established by a court
decision regarding the claim on which the mortgage is based entering the fund,
the mortgage on the ship shall be deleted. SRR art. 36/8 refers to TCC art.
1345/1, which states:

“When a claim is accepted by the court establishing the fund as falling
under the funds established pursuant to the 1976 or 1992 agreements, all
real and personal security interests relating to that claim shall terminate.
The priority provided by these real and personal guarantees to that claim
shall not be taken into account in the distribution of the fund.”

51 For explanations on this subject, see. Aydin, Kaydedilme ve Silinme, 152-154.
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First, it should be noted that, as stated in the 1976 agreement, the 1976
International Convention on Limitation of Liability for Maritime Claims®? dated
19.11.1976; as stated in the 1992 agreement, the International Convention on
Civil Liability for Oil Pollution Damage dated 27.11.1992% is intended. In
addition, to supplement the 1992 International Convention on Civil Liability for
Oil Pollution Damage, the 1992 International Convention on the Establishment
of an International Fund for Compensation for Qil Pollution Damage® has been
prepared and this Agreement is in force.

The 1976 Convention and the 1992 Convention provide for limited liability for
certain maritime claims. In this context, the debtor may request the establishment
of a fund for such debts by applying to a court in a contracting state. Upon such
a request, the court shall decide on the establishment of the fund and calculate
the claims covered by the fund and the liability limit. If a fund is established,
creditors may only apply to the fund for the claims covered by the established
fund. Accordingly, if the court decides that a claim falls within the scope of the
fund, the creditor cannot avail themselves of any legal remedies other than
applying to the fund to collect their claim. Indeed, TCC art. 1345/1 states that
when the court establishing the fund accepts that a claim falls within the scope

52 In this agreement, the Protocol of 1996 to amend the Convention on Limitation of Liability for
Maritime Claims, 1976, signed on 02.05.1996, has been amended. Furthermore, in accordance
with Article 8 of the 1996 Protocol, entitled “Modification of Limits,” changes were made to
the liability limits of the 1976 Convention on 19.04.2012; these changes entered into force on
08.06.2015. For detailed information on the 2012 amendments to the liability limits of the 1976
Convention, see Yazicioglu, 31-32; 265-266 and 278 et seq.; Nil Kula Degirmenci, Tiirk
Hukukunda Deniz Alacaklarma Karst Sorumlulugu Smirlama Fonu (1st edn, On Iki Levha
Yaymecilik 2015), 99 et seq.

53 Official Gazette 24.07.2001/24472. It should be noted that the term “1992 Convention”
essentially refers to the 1992 Protocol amending the International Convention on Civil
Liability for Qil Pollution Damage (CLC 1969) dated 29.11.1969. For detailed information on
the 1969 Convention on oil pollution and the amendments made to this Convention by the
1976 and 1992 Protocols, see Yazicioglu, 36-37; Giilfer Kuyucu Meri¢, Donatanin Petrol
Kirliliginden Dogan Sorumlulugu ve Sinirlandrilmasi (1st edn, Filiz Kitabevi 2017), 107 et
seq.

54 Official Gazette 18.07.2001/24466. The aforementioned agreement refers to the 1992 Protocol
amending the International Convention on the Establishment of an International Fund for
Compensation for Oil Pollution Damage dated 18.12.971. There are also protocols dated 1976
and 2003 amending the 1971 Convention. For information on the 1971 Convention on the
Establishment of an International Fund for Compensation for Oil Pollution Damage and the
amendments made to this Convention by the 1976, 1992, and 2003 protocols, see Yazicioglu,
37-38; Ismail Demir, ‘1992 Petrol Kirliligi Zararmm Tazmini Igin Bir Uluslararasi Fonun
Kurulmasi fle flgili Uluslararast Sézlesme’de 2003 Tarihli Protokol fle Kabul Edilen
Degisiklikler’ (2012) 3 (1) inonii Universitesi Hukuk Fakiiltesi Dergisi 215 et seq.
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of a fund established under the 1976 or 1992 agreements, all real and personal
guarantees relating to that claim shall terminate. and that the priority provided
by these real and personal guarantees for that claim shall not be taken into
account in the distribution of the fund. SRR art. 36/8 also refers to TCC art.
1345/1 and stipulates that if a court decision regarding the claim underlying the
ship mortgage being included in the fund established under the 1976 or 1992
agreements is submitted to the registry office, the mortgage on the ship shall be
deleted. It should be emphasized here that, as stated in TCC art. 1345/1(1), the
ship mortgage ends when the court that established the fund accepts that the
claim has been transferred to the fund established under the 1976 or 1992
agreements. Therefore, even if the mortgage on the ship has expired, there is an
irregular registration regarding the ship mortgage in the registry until the
mortgage record is deleted. For this reason, it is important that the expired
mortgage be deleted from the registry. In this regard, SRR art. 36/8 states that
the ship mortgage shall be deleted if it is proven by a court decision that the ship
mortgage has expired in accordance with TCC art. 1345/1 and that the claim
underlying the mortgage has been transferred to the fund. Accordingly, if a court
decision is submitted with the request for deletion, proving that the claim
underlying the ship mortgage has been transferred to the fund established under
the 1976 or 1992 agreements, the registry office will delete the ship mortgage.

CONCLUSION

The following conclusions have been reached as a result of evaluating SRR art.
36, which regulates the cancellation of ship mortgages, together with the
provisions of TCC art. 1044 et seq.:

SRR art. 36, titled “Cancellation of Ship Mortgage,” contains provisions
regarding the cancellation of ship mortgages. These provisions are
supplementary to the provisions on the termination of ship mortgages set out in
TCC art. 1044 et seq. Therefore, Ship Registry Regulation art. 36 applies in
conjunction with TCC art. 1044-1053.

SRR art. 36 applies to mortgages established on vessels registered in the registry.
For the purposes of applying SRR art. 36, the concept of “vessel registered in the
registry” includes vessels registered in the MGS and vessels and yachts
registered in the TUGS. Accordingly, TCC art. 1044-1053 and SRR art. 36 shall
be applied together regarding the cancellation of mortgages on vessels registered
with the MGS and vessels and yachts registered with the TUGS. Furthermore,
based on TCC art. 1058 and TCC art. 994, it is concluded that SRR art. 36 will
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also apply to the cancellation of mortgages on vessels (structures) registered in
the Registry Specific to Vessels Under Construction. On the other hand, SRR
art. 36 does not apply to ships, sea and inland watercraft registered in the Registry
of Vessels, or ships registered in the Special Registry maintained in accordance
with TCC art. 941/2.

SRR art. 36, titled “Cancellation of Ship Mortgage,” details the circumstances
requiring the cancellation of a ship mortgage and the procedures to be followed
in the ship registry when such circumstances occur. Upon examination of the
circumstances requiring the cancellation of a ship mortgage set out in SRR art.
36, it is determined that these circumstances actually constitute circumstances
terminating the ship mortgage. SRR art. 36 provides for nine separate
circumstances for cancellation in paragraphs. Accordingly, if one of these
circumstances occurs, the ship mortgage terminates, and the ship mortgage must
be cancelled from the ship registry.

The first case of cancellation regulated in SRR art. 36 is the cancellation of a
ship mortgage by decision of the competent judicial or administrative authorities.
Pursuant to SRR art. 36/1, following the receipt by the relevant ship registry
office of the decision of the competent judicial or administrative authority
regarding the removal of the mortgage on the ship, the mortgage registration
specified in the decision shall be deleted from the registry. Documents relating
to the deletion process shall also be kept in the ship’s file.

The second case of cancellation regulated in SRR art. 36 is the cancellation of
the ship mortgage by agreement between the parties. According to SRR art. 36/
2, upon agreement between the mortgagee and the shipowner regarding the
removal of the mortgage in accordance with the formal requirements specified
in TCC art. 1015/2 and SRR art. 33, the mortgage and, if any, the pledge bond
and the annotation on the bill of exchange shall be deleted, subject to obtaining
the consent of the persons who may have rights on the mortgage, if any.

The third case of cancellation regulated in SRR art. 36 is the cancellation of the
mortgage due to the waiver of the mortgagee. According to SRR art. 36/3, the
mortgage and, if applicable, the annotation on the pledged bond or bill of
exchange shall be deleted upon the mortgagee’s waiver statement, certified by a
notary public, provided that the consent of the persons entitled to the mortgage
is obtained. Furthermore, the waiver statement may also be made at the ship
registry office.
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The fourth case of cancellation regulated in SRR art. 36 is the cancellation of the
mortgage due to the ownership of the mortgaged vessel and the claim being held
by the same person. According to SRR art. 36/4, if the ownership of the
mortgaged vessel is transferred to the creditor through a legal transaction, the
creditor is registered as the owner in the vessel registry and the mortgage on the
vessel is cancelled. Similarly, if the owner takes over the claim secured by the
mortgage on the vessel, the mortgage is extinguished upon registration in
accordance with TCC art. 1038/3, subject to TCC art. 1045/2.

The fifth case of cancellation regulated in SRR art. 36 is the cancellation of a
ship mortgage due to the assumption of the debt by a third party. According to
SRR art. 36/5, if the owner who is not the debtor does not give written consent
in accordance with TCO art. 198/2 to the assumption of the debt underlying the
mortgage established on their ship by a third party, the ship mortgage is
extinguished upon the conclusion of the contract concerning the external
assumption of the debt; in other words, it terminates. Provided that the contract
for the external assumption of the debt is proven, the ship mortgage is deleted
from the registry at the request of the owner or another interested party.
Furthermore, if requested by the ship registry office, the mortgagee is obliged to
provide information about the contract for the external assumption of the debt.

The sixth case of deletion regulated in SRR art. 36 is the deletion from the
registry of a ship mortgage established for a specific period due to the expiration
of that period. According to SRR art. 36/6-a, if a mortgage registered in the ship
registry was established for a limited period and has lapsed due to the expiration
of this period in accordance with TCC art. 1051/1, the mortgage and any
annotation on the pledged bill or bond, if any, shall be deleted upon the request
of the owner or another interested party, subject to the consent of the mortgagee
and persons entitled to rights on the mortgage.

The seventh case of cancellation regulated in SRR art. 36 is the cancellation of a
ship mortgage established subject to a condition precedent due to the fulfillment
of that condition. According to SRR art. 36/6-b, if a mortgage registered in the
ship registry was established subject to a condition subsequent and the mortgage
has been cancelled pursuant to TCO art. 173/2 upon the occurrence of this
condition, the mortgage and, if applicable, the annotation on the pledged bill or
bond shall be deleted upon the request of the owner or another interested party,
subject to obtaining the consent of the mortgagee and persons holding rights over
the mortgage.
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The eighth case of deletion regulated in SRR art. 36 is the cancellation of the
ship mortgage due to the deletion of the ship’s registry. Pursuant to SRR art.
36/7, subject to TCC art. 965/3 and TCC art. 967, if the registry record of a vessel
registered in the registry is deleted, the mortgage shall terminate at the moment
the vessel is deleted from the registry.

The ninth cancellation case regulated in SRR art. 36 is the cancellation of the
ship mortgage due to the claim on which the mortgage is based entering the fund.
According to SRR art. 36/8, the ship mortgage is cancelled if it is proven by a
court decision that the claim has been paid into the fund, in accordance with TCC
art. 1345/1.

When the entirety of Article 36 of the Ship Registry Regulation, which governs
the deletion of ship mortgages, is evaluated from a holistic perspective, it
becomes apparent that certain grounds for deletion set out in SRR art. 36 largely
correspond to the grounds for the extinction of ship mortgages regulated under
TCC art. 1044 et seq.; in this respect, SRR art. 36 is, to a certain degree, aligned
with TCC arts. 1044 et seq. Nevertheless, it is also possible to state that SRR art.
36 introduces provisions and grounds for deletion that are not found in TCC art.
1044 et seq. Moreover, although SRR art. 36, like TCC arts. 1044 et seq.,
contains substantive rules, it differs from those provisions in that it also includes
procedural rules concerning the entries to be made in the ship registry.
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Denizyolu ile yapilan tagimalarda kullanilan s6zlesme tiirlerinden belki de en temelini
olusturan geminin bir kismi veya tamaminin bir veya birden ¢ok sefer icin yiike tahsis
edildigi sozlesme tiiri olan yolculuk carteri sdézlesmeleri Rusya-Ukrayna savasi
dolayisiyla konulmus olan yaptirimlardan etkilemekle bunun tek tarafli sézlesmeyi sona
erdirme hakki verip vermeyecegi ise hukuken tartisilmaktadir.

Bu kapsamda konu Tiirk ve Ingiliz hukuklari agisindan degerlendirildiginde yolculuk
carteri sOzlesmesi akdedildikten sonra ortaya ¢ikan yaptinm Kkarar1 sozlesme
akdedilirken 6ngoriilemez ve sozlesmenin borglu tarafinin borcunu ifasini kendisinden
beklenemeyecek 6l¢iide zorlagtirtyorsa, bu halde sozlesmeyi tek tarafli sona erdirme
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hakk: verecegi kabul edilebilmektedir. Ancak, s6zlesme akdedilmeden &nce var olan
yaptirima dayanarak sozlesmenin tek tarafli sona erdirilmesi miimkiin olamayacaktir.

Ayrica burada yolculuk garteri sdzlesmesi i¢erisinde konuya dair agik diizenleme var ise,
her iki hukuk diizeni agisindan da taraflarin iradelerine oncelik taninacagindan, bu
diizenleme kapsaminda konunun degerlendirilmesi gerektigi kabul edilmektedir.

Anahtar Kelimeler: sRusya Yaptirimlari *Yolculuk Carteri *Yolculuk Carterini Tek
Tarafli Sona Erdirme Hakki

ABSTRACT

Among the various types of contracts used in maritime carriage, voyage charterparties—
under which a vessel, in whole or in part, is allocated for one or more voyages—
constitute perhaps the most fundamental form. The extent to which such agreements are
affected by the sanctions imposed as a consequence of the Russia—Ukraine war, and
whether these sanctions grant a unilateral right of termination, has become a subject of
legal debate.

In this context, when the issue is examined under Turkish and English law, it may be
accepted that if a sanction measure arises after the conclusion of a voyage charterparty,
and if such measure was unforeseeable at the time of contracting and renders the debtor’s
performance excessively onerous to an extent that it can no longer reasonably be
expected, then a unilateral right of termination may arise. However, reliance on sanctions
that already existed prior to the conclusion of the contract cannot justify unilateral
termination.

Furthermore, where the voyage charterparty contains an explicit clause addressing the
matter, both legal systems generally give precedence to the parties’ autonomy; therefore,
the issue must be assessed primarily within the framework of the contractual provision
in question.

Keywords: *Russia Sanctions «\VVoyage Charterparty <Unilateral Termination Right of
Voyage Charterparty

GIRIS

Kiiresel ticaretin 6nemli bir kisminin gergeklestigi deniz yolu ile tagimacilikta
kullanilan s6zlesme tiirlerinden belki de en temelini olusturan geminin bir kismi
veya tamaminin bir veya birden ¢ok sefer i¢in yiike tahsis edildigi sdzlesme tiirii
olan yolculuk ¢arteri s6zlesmeleri, uluslararasi alanda ortaya ¢ikan krizlerden
etkilenmektedir. Ozellikle uluslararas1 alanda etkilerini deniz tasimacilig
tizerinde gosteren krizler, savaslar ile buna bagli bigimde ortaya c¢ikan
yaptirimlar eliyle kisitlama yaratan uluslararasi kararlar yolculuk carteri

sozlesmesi taraflarinin sdzlesmeden dogan borglarini yerine getirebilmelerini
ciddi bicimde zorlagtirabilmekte veya imkansiz hale getirebilmektedir.
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Bu baglamda, isbu ¢alismanin konusunu da olusturan Rusya-Ukrayna Savagi’nin
ortaya ¢ikmasi ile beraber basta Amerika Birlesik Devletleri, Birlesik Krallik,
Avrupa Birligi ve diger bazi devletler tarafindan Rusya’ya yonelik genis
kapsamli ekonomik ve ticari yaptirimlar yiiriirliige konulmustur. S6z konusu
yaptirimlar arasinda, belirli mal ve hizmetlerin ihracatinin yasaklanmasi, belirli
limanlara girisin engellenmesi, gemi isletmeciligi faaliyetlerine sinirlama
getirilmesi ve finansal islemlere yaptirimlar getirilmesi gibi Onlemler yer
almaktadir. Bu yaptirimlar, deniz tagimacilig1 sdzlesmelerinin ifasinda dogrudan
etki dogurmakta; taraflarin denizyoluyla tasima sozlesmesinden dogan
yiikiimliiliiklerini ifa etmelerini ciddi bigimde zorlastirmakta veya imkansiz hale
getirmektedir.

Dolayisiyla igbu ¢alismanin konusunu da iste bu yaptirimlar dolayisiyla ortaya
¢ikan somut durumun yolculuk garteri sdzlesmeleri agisindan hakli bir sona
erdirme sebebi olusturup olusturmayacagl sorusuna cevap aramak
olusturmaktadir.

Bu sorunun cevabini ararken yolculuk c¢arteri sozlesmelerine siklikla uygulanan
hukuk olan Ingiliz hukuku ile Tiirk hukuku arasinda mukayeseli bir ¢alisma
yaparak iki hukuk sistemi arasinda bu agidan benzerlik ve farkliliklar1 da ortaya
cikarmak amaglanmaktadir. Burada mukayese yapilacak hukukun Ingiliz
hukuku olarak secilmesi tesadiifi degildir. Zira deniz ticaret hukuku
uygulamasinda Ingiliz hukuku siklikla deniz ticaret sdzlesmelerinde
uygulanacak hukuk olarak tercih edilmekte ve isbu sebeple de genel olarak
sozlesmelerde kullanilan tip hiikiimler Ingiliz hukuk sistemi mantig1 ile tespit
edilmektedir. Iste bu sebeplerle yaptirimlar dolayisiyla ortaya c¢ikan somut
durumun yolculuk carteri sozlesmelerinde hakli bir sona erdirme sebebi
olusturup olusturmayacagi bir yandan Tiirk hukuku agisindan ele alinirken, diger
yandan uygulamada artik yargi kararlari ile de degerlendirilme konusu yapilan
Ingiliz hukukunun da dikkate alinmasinin ve iki hukuk arasinda mukayeseli bir
calisma yapilmasinin daha uygun olacag: diistiniilmiistiir.

Isbu kapsamda oncelikle kavramlara dair genel agiklamalar bashigi altinda
yaptirim kavrami ile mevcut durumda konulmus olan yaptirimin uluslararasi
gecerliligi ele alinacak; ardindan yolculuk carteri sozlesmeleri 6zelinde
denizyoluyla tagimalarda kullanilan s6zlesme tiirleri hakkinda genel agiklamalar
verilerek Tiirk hukuku ve Ingiliz hukukunda hakli sebeple sézlesmeyi sona
erdirme sebepleri genel hatlariyla agiklanacaktir.
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Genel aciklamalarin ardindan son baglikta ii¢ ayr1 somut durum agisindan
yaptirimlarin s6zlesmeyi sona erdirme sebebi olusturup olusturmayacag: her iki
hukuk sistemi agisindan ayr1 ayri ele alinacaktir. Bu dogrultuda ilk alt baglikta
yolculuk carteri sozlesmesi akdedildikten sonra ortaya c¢ikan yaptirimin
sOzlesmeyi sona erdirme sebebi olusturup olusturmayacag ele alinirken ikinci
alt baglikta sézlesme akdedilmeden 6nce mevcut olan yaptirimin soézlesmeye
etkisi degerlendirilecek olup son alt baslikta ise yolculuk carteri s6zlesmelerinde
bu durumu diizenleyen somut hiikiim bulunmasi hali incelenecektir.

I. GENEL ACIKLAMALAR

1. Yaptirim Kavrami ve Rusya-Ukrayna Savasi Dolayisiyla Konulmus
Olan Yaptirimlarin Niteligi

Yaptirim terimi, bir devletin veya devletler toplulugunun baska bir devlete ya da
devlet dis1 aktore yonelik olarak belirli veya genel nitelikte mali ve/veya ticari
faaliyetleri yasaklayici tedbirler uygulamasi anlamina gelir.!

Uluslararas1 hukukta yaptirim teriminin kapsamima ambargo da dahil tiim
kisitlamalar girmekle bu terim tiim bunlar kapsayacak sekilde anlasilmaktadir.
Bu hususun temel sebebini yaptirim kavramina kaynaklik eden Birlesmis
Milletler (BM) Antlasmasi’nin VIL. boliimiindeki 41. madde olusturmaktadir.
Zira 41. madde uyarinca

“Giivenlik Konseyi, kararlarini yiiriitmek i¢in silahli kuvvet kullanimini

icermeyen ne gibi Onlemler alinmasi gerektigini kararlastirabilir ve

Birlesmis Milletler iiyelerini bu onlemleri uygulamaya cagirabilir. Bu

onlemler, ekonomik iligkilerin ve demiryolu, deniz, hava, posta, telgraf,

radyo ve diger iletisim ve ulastirma aracglarmin tiimilyle ya da bir

boliimiiyle kesintiye ugratilmasini, diplomatik iliskilerin kesilmesini

igerebilir.”
Isbu madde uyarinca Giivenlik Konseyi, bir devlet aleyhine askeri kuvvet
kullanmaksizin uluslararasi alanda ekonomik ve/veya diplomatik yaptirimlar
uygulanmasina karar verebilir. Uluslararasi1 hukuk alaninda en genis uygulama
alan1 bulan ve en mesru yaptirim, isbu madde 1s18inda BM Giivenlik Konseyi
tarafindan verilen karar sonucunda uygulamaya konulan yaptirimlardir. BM
Antlagsmast’nin 41. maddesi uyarinca bu sekilde bir yaptinm kararinin

! Bu hususta ayrintil bilgi ve agiklama i¢in bkz. Jean Combacau ve Serge Sur, Droit

International Public (B. 6, Montchrestien 2004) 27-28, 211-212, 724-725; Hiiseyin Pazarci,
Uluslararast Hukuk (B. 3, 2005) 6-10, 399-400.
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verilebilmesi i¢in Giivenlik Konseyi’nin toplantiya ¢agirilmasi ve bu yonde karar
alinmasi gerekmektedir.

Bunun disinda uluslararasi alanda devletler arasinda bolgesel entegrasyon
sonucu olusturulmus orgiitler (Avrupa Birligi-AB) ya da belirli devletlerin de
yaptirim karari vermesi miimkiindiir. Ancak bu tarz kararlar BM Giivenlik
Konseyi tarafindan verilen uluslararasi nitelikte bir yaptirim karar1 olmayip
sadece ilgili devlet veya devletler agisindan baglayiciligt bulunan
bolgesel/iilkesel kararlar niteligindedir.2

Bu dogrultuda Rusya-Ukrayna savasi ¢iktiktan sonra Rusya’ya karst uygulanan
yaptirimlar1 degerlendirmek gerekirse, Rusya’nin Ukrayna’ya askeri miidahalesi
basladiktan sonra, 27 Subat 2022 tarihinde, BM Giivenlik Konseyi, S/RES/2623
sayili karar1 kabul ederek Konseyi acil 6zel oturuma (“‘emergency special
session”) cagirma prosediiriinii baslatmigtir.® Ancak Rusya BM Giivenlik
Konseyi’nin daimi tiyesi oldugundan bu ¢agriy1 veto etmis; Cin, Hindistan ve
Birlesik Arap Emirlikleri de ¢ekimser oy kullanmig olup toplant1 ¢agrisi hala
giindemde tutulmakla beraber ger¢eklesmemistir.* Dolayisiyla mevcut durumda
Rusya aleyhine uluslararasi alanda BM Giivenlik Konseyi tarafindan verilmis bir
yaptirim karar1 bulunmamaktadir.

Burada dogal olarak akla gelecek soru uygulamada siklikla tartisilan Rusya
yaptirimlari ifadesinin hukuki anlamda neyi ifade ettigi olacaktir. Bu kapsamda
yukaridaki paragraflarda agiklanmaya ¢aligildig sekilde BM nezdinde olmasa da
devletler veya bolgesel orgiitler kapsaminda alinmig kararlarin ulusal egemenlik
kapsaminda alinan yaptirimlar olarak degerlendirildigi agiktir.

Bu dogrultuda Rusya’ya karsi uluslararasi alanda etkin bigimde uygulanan
yaptirimlarin; AB, Birlesik Krallik ve Amerika Birlesik Devletleri (ABD)
tarafindan uygulamaya konulanlar oldugu gézlemlenmektedir.® Bu yaptirimlara

Bu hususta ayrintili bilgi ve agiklama i¢in bkz. Bu hususta ayrintili bilgi ve agiklama i¢in bkz.
Jean Combacau ve Serge Sur, 27-28, 211-212, 724-725; Hiiseyin Pazarc1, 6-10, 399-400.

Konuya dair ayrintilt aciklamalar igin bkz.
<https://en.wikipedia.org/wiki/United_Nations_Security Council_Resolution_2623> s.e.t. 16
Ekim 2025; <https://docs.un.org/en/S/IRES/2623(2022)> s.e.t. 16 Ekim 2025.

Konuya dair ayrintilt aciklamalar igin bkz.
<https://en.wikipedia.org/wiki/United_Nations_Security Council_Resolution_2623> s.e.t. 16
Ekim 2025; <https://docs.un.org/en/S/IRES/2623(2022)> s.e.t. 16 Ekim 2025.

Elbette bunlardan baska diger iilkelerce de yiiriirliige konulan yaptirimlar olmakla beraber bu
yaptirimlarin ¢ogu kez AB ve ABD’nin yaptirimlarini takip ettigi gézlemlendiginden burada
diger iilkelerin yaptirimlar inceleme konusu yapilmamustir.
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iligkin kisaca agiklama yapmak gerekirse, Rusya’nin Ukrayna’nin Donetsk
bolgesine yapmis oldugu miidahale sonrast AB, 17 Mart 2014 yilinda
Ukrayna’nin bagimsizhigi, egemenligi ve sinir biitiinliigiinii tehdit veya ihlal
eden miidahalelere karsi 269/2014 sayilt AB Konseyi Tiiziigiinii kabul etmis;
sonrasinda da bu Tiiziigli yayimladigi paketler ile defalarca kez yenileyerek
yaptirimlarin kapsamini genisletmistir.® AB yaptirimlari bir yandan yasakli tiizel
ve gercek kisilerin listesini icerirken 6te yandan Rusya ile basta askeri alanda
olmak iizere bircok alanda ticaret yapilmasini yasaklamakta; sadece temel
ihtiyaclar i¢in ticaret yapilmasina izin vermektedir. S6z konusu yaptirimlar tim
iiye iilkeler acisindan gecerli olup; iiye iilkelerin bu Tiiztigii i¢ hukuklarina
gegirmeye gerek duymaksizin dogrudan uygulamalari gerekmektedir.” Bu
yaptirimlara uyulmamasinin sonuglari tiiziikte agikca diizenlenmemekle beraber
bunlara uymayan kisi ve kurumlarin da yasakli listeye dahil edildigi uygulamada
gbzlemlenmektedir.

Benzer bigimde ABD de bu hususta yaptirimlar yiiriirliige koymustur. Burada da
ilk diizenleme 2014 yilindaki Ukrayna miidahalesi sonrasi Baskanlik
kararnamesi ile gelmis ve bu ilk yaptirimlar silsilesinde Rusya’ya ait bankalar,
finans kurumlari, enerji sektorii ve askeri amagli kullanim yonii kuvvetli {irtinler
hedef alinmistir.2 Bu yaptirrmlar 2017 yilinda kanun diizeyine tasinmis® ancak
asil agir yaptirimlar 2022 sonrasi 6zellikle Executive Order ad1 verilen bagkanlik
kararlari ile gikarilmistir.® 2022 sonrasi yiiriirliige konulan ve giinden giine de

Bu baglamda en son 23 Ekim 2025 tarihinde 19. Paket yayimlanmistir. Konuya dair ayrintili
bilgi ve paket ve yaptirimlarin icerigi icin bkz.
<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-
providers/.> s.e.t. 24 Ekim 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip_25 2491> s.e.t. 24 Ekim 2025;
<https://www.sanctionsmap.eu/#/main> s.e.t. 24 Ekim 2025.

AB hukuku kaynaklarinin dogrudan uygulanabilirligi ve dogrudan etkisi hususunda ayrintil
aciklamalar i¢in bkz. Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri (B. 4, Seckin
Yayinlari, 2019) 174-189.

8  Daha ayrmtil bilgi igin bkz. <https://www.state.gov/division-for-counter-threat-finance-and-
sanctions/ukraine-and-russia-sanctions> set. 25 Ekim 2025;
<https://www.visualcapitalist.com/history-us-sanctions-on-russia/?utm> s.e.t. 25 Ekim 2025.

% Daha ayrmtili bilgi igin bkz. <https://www.congress.gov/crs-product/R48052> s.e.t. 25 Ekim
2025; <https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-
Ukrainian_War> s.e.t. 25 Ekim 2025.

10 Daha ayrmtili bilgi igin bkz. <https://www.congress.gov/crs-product/R48052> s.e.t. 25 Ekim
2025; <https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-
Ukrainian_War> s.e.t. 25 Ekim 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-
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alan1 genisletilen yaptirnmlar o6zellikle finans, enerji, teknoloji ve savunma
sanayiine yonelik olmakla binlerce kisi ve sirket yaptirim listesine alinmis,
Rusya’nin dolar sistemine ve kiiresel finansal islemlerine erisimi ciddi bigimde
kisitlanmigtir. !

Bu bolim agisindan sonug olarak ifade etmek gerekirse Rusya’ya karsi
uygulanan yaptirim rejimini uluslararasi hukuk baglaminda dogrudan bir saldiri
hakki niteliginde, BM nezdinde alinmis bir karara dayali uluslararasi bir rejim
olarak nitelemek miimkiin degildir. Diger bir bigimde belirtmek gerekirse, bu
yaptirim rejimi uluslararasi hukuk anlaminda baglayici bir yaptirim rejiminden
ziyade ‘ekonomik ve finansal baski’ araci olarak kullanilmak iizere ABD ve
Birlesik Krallik gibi egemen devletler veya AB gibi iiye devletlerden olusan
birlikler tarafindan kendi disg politikalar1 kapsaminda miinferiden alian
“ekonomik tedbir”ler niteligindedir. Dolayisiyla s6z konusu tedbirlerin,
uluslararasi alanda bunlar kendi egemen yetkileri ile kabul etmemis devletler
agisindan bir baglayiciligt bulunmamaktadir. Daha agik bi¢imde belirtmek
gerekirse gerek AB gerekse de ABD’nin Rusya’ya karst uyguladigi
yaptinimlarin, Anayasamiz ve buna baglh ilgili mevzuatlar uyarinca kabul
edilmedigi siirece tilkemiz agisindan higbir baglayiciligi yoktur.

2. Deniz Ticaretinde Kullanilan S6zlesme Tiirleri ve Yolculuk Carteri
Sozlesmeleri Hakkinda Genel A¢iklamalar

Deniz yoluyla yapilan tagimalarda, tasinacak yiikiin ilgilisi ile kars1 tarafta
bulunan tasiyanin tercihine gore ¢esitli sozlesme tiirleri kullanilmaktadir.

Bu kapsamda Tiirk Ticaret Kanunu (TTK) diizenlemesinde ilk karsimiza ¢ikan
tiim taginma siirecinin tagitanin*? kontrolii altinda gergeklestirildigi gemi kira

are-sanctions-against-russia-making-difference> s.et. 25 Ekim 2025;
<https://home.treasury.gov/news/press-releases/jy1298> s.e.t. 25 Ekim 2025.

11 Daha ayrintil bilgi igin bkz. <https://www.congress.gov/crs-product/R48052?> s.e.t. 25 Ekim
2025; <https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-
Ukrainian_War> s.e.t. 25 Ekim 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-
are-sanctions-against-russia-making-difference> s.e.t. 25 Ekim 2025.

Denizyoluyla yapilan tagimalarda tagima sdzlesmesinin tastyan ile tasitan arasinda kuruldugu
kabul edilmekle tagitan s6zlesmenin kargt akid tarafini olusturmaktadir. Bu kapsamda tasitan
yiikiin maliki olabilecegi gibi satici, tagima isleri komisyoncusu, alici gibi farkli kisilerden
birisi olabilir. Bu hususta ayrintili agiklamalar i¢in bkz. Tahir Caga ve Rayegan Kender, Deniz
Ticareti Hukuku Il (B. 10, XII Levha Yayinlar1 2010), 3-6; Biilent Sozer, Deniz Ticareti
Hukuku I (B. 6, Vedat Kitapecilik 2022), 360-363; Rayegan Kender, Ergon Cetingil ve Emine
Yazicioglu, Deniz Ticareti Hukuku (B. 15, Filiz Kitabevi 2020), 333-340; Deniz Inci Kaner,

12
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sozlesmesidir.’® Gemi kira sozlesmeleri, miirettebatli olsun olmasin, gerek
doktrin gerekse de kanun uyarinca menkul kira sézlesmesinin bir tiirii olarak
kabul edilmekle TTK 1130 maddesi de buna uygun bi¢imde TTK’da hiikiim
bulunmayan hallerde TBK’nin adi kira hiikiimlerinin “nitelikleri elverdigi
olgiide” gemi kira sdzlesmelerine de uygulanacagini hiikiim altina almaktadir.*

Gemi kirasindan farkli olarak tahsis olunanin geminin teknik sevk ve idaresini
almadig1, geminin sadece ticari yonetimini devraldigi hallerde artik gemi
kirasindan degil zaman carteri s6zlesmesinden s6z etmek gerekir. Zaman ¢arteri
sozlesmeleri, TTK 1131. maddede de tanimlandigi iizere, kira sézlesmelerinden
farkli olarak geminin tamamimin sadece ticari sevk ve idaresinin tahsis olunana
birakildigs; teknik sevk ve idarenin gemiyi tahsis eden lizerinde kaldig1 s6zlesme
tirtdiir.®

Deniz yoluyla tagima taahhiidiinde bulunulan, bir diger ifade ile tasiyan ile
tagitan arasinda akdedilen s6zlesme olarak karsimiza ¢ikan navlun so6zlesmeleri
ise kirkambar ve yolculuk (sefer) carteri sozlesmesi olarak iki ayr1 baslik altinda
TTK’da diizenlenmektedir.

Bu kapsamda ilk olarak kirkambar sézlesmesini kisaca tanimlamak gerekirse,
isbu sdzlesmede gemi veya geminin bir kismi yiike tahsis edilmemekte, tasitan
hicbir bicimde geminin kontroliinii ele almamakta, sadece tasiyanin 6ngdrdiigii
glin ve saatte yiikii 6ngoriilen yerde bulundurmakla veya gemiye yiiklemekle
yiikiimlii olmaktadr.*®

Biitiin bu tasima sézlesme tiirlerinden farkli olarak tagitan/gartererin geminin bir
kismi veya tamamini yiikiine tahsis ettirmeyi istedigi durumlarda tercih ettigi
sozlesme tiirli ise navlun sozlesmesinin diger bir tiirii olan yolculuk (sefer)
carteridir. Yolculuk ¢arterinde tasitan, geminin tamami veya bir kismini;

Deniz Ticareti Hukuku (B. 2, Filiz Kitabevi 2014) C. I, 4; Hac1 Kara, Deniz Ticareti Hukuku
(Oniki Levha Yaymlar1 2020), 190-193.

Gemi kira sozlesmeleri hakkinda ayrintili agiklamalar i¢in bkz. Biilent S6zer, 399-407;
Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 313-322; Hac1 Kara, 149-169.

13

14 Biilent Sozer, 363-367; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 313-314; Haci

Kara, 149.

Zaman carteri sdzlesmeleri hakkinda ayrintili agiklamalar i¢in bkz. Biilent Sozer, 370-398;
Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 322-326; Deniz Inci Kaner, C. I, 10-
12; Haci Kara, 170-181.

Kirkambar s6zlesmesi hakkinda ayrmntili bilgi i¢in bkz. Tahir Caga ve Rayegan Kender, 6-9;
Biilent S6zer, 364-367; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 330, 355, 360;
Deniz inci Kaner, C. Il, 1-46; Hac1 Kara, 186.

15

16
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geminin bir veya birden c¢ok seferini yiikiine tahsis ettirmekte ve bunun
karsihiginda da navlun ddemeyi iistelenmektedir.'” Yolculuk carterinde gemi
kismen veya tamamen yiike tahsis edildigi i¢in yiikleme ve bosaltma tarihlerine®®
ve limanlarina tagitan karar vermekte, bu sebeple de s6zlesmede agik diizenleme
olmadigt haller ile kanunun genel hiikiimlerince korunan durumlar s6z konusu
olmadikca, ozellikle limanlarda dogacak durumlara tagitanin katlanmasi
gerektigi gerek kanuni diizenlemelerce gerekse de uygulamada kullanilan tip
sozlesme hiikiimleri, doktrin ve mahkeme kararlarinca kabul edilmektedir.®

Isbu calismanin temelini olusturan yolculuk carteri hakkinda biraz daha ayritil
bilgi vermek gerekirse, bu sozlesme uyarinca gemi TTK 1142. maddede
belirlenen demirleme yerine gelince TTK 1152, madde uyarinca herhangi bir
sekle tabi olmayan, sadece muhataba ulagsmasi1 gereken bir hazirlik bildirimi
yapilir. S6zlesmede bagkaca bir diizenleme yoksa, TTK 1153. madde uyarinca,
yiiklemeye daha erken baglanmamissa bu bildirimin muhataba ulagmasini takip
eden ilk takvim giinii ylikleme (starya) siiresi baslar. Yiikleme siiresi s6zlesme
ile tespit edilebilir. Eger tespit edilmemisse TTK 1152/2 uyarinca “yirmidort
saatlik kesintisiz ¢calisma ile” yikleme yapilmasi halinde gerekecek olan siire
“yiiklemenin yapilacagim liman, tagimay: yapan gemi, yiikleme tesisi ve araglart
ve yiikiin niteligi ile birlikte yiikleme limam diizenlemeleri ve yerel teamiil” de
g0z oOniinde bulundurularak hesaplanir. Yiikleme siiresi sona erdikten sonra,
sozlesmede veya sonrasinda taraflar arasinda kararlastirilmissa TTK 1154,
madde uyarinca siirastarya siiresi baglar. Siirastarya siiresi ticrete tabi bir siire
olup ticret sozlesmede belirlenmis olabilecegi gibi sozlesmede tespit
edilmemisse TTK 1155 uyarinca tasiyanin zorunlu ve faydali masraflari bu ticret
kapsaminda kabul edilmektedir. Tagiyan siirastarya stiresi bittikten sonra, TTK
1160. maddede de belirtilmis oldugu tizere daha fazla beklemek zorunda

17 Yolculuk carteri hakkinda ayrintih bilgi igin bkz. Tahir Caga ve Rayegan Kender, 6-65; Biilent

Sézer, 371-398; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 329-361; Deniz Inci
Kaner, C. II; Hac1 Kara, 181-282.

Denizyoluyla yapilan tagimalarin niteligi geregi yiikkleme ve bosaltma kesin tarihler olarak
belirlenmemekte, yaklasik tarih araliklarinin burada tespit edildigi gézlemlenmektedir. Bu
hususta ayrmtili agiklamalar i¢in bkz. Tahir Caga ve Rayegan Kender, 23-53; Biilent Sozer,
422-433, 435-438; Rayegan Kender, Ergon Cetingil ve Emine Yazicioglu, 344-359; Deniz Inci
Kaner, C. Il, 22-32, 39-41; Hac1 Kara, 195-205, 206-208.

Bu hususta ayrintili agiklamalar i¢in bkz. Banu Bozkurt, “6102 Sayili Tiirk Ticaret Kanunu
Hiikiimleri Dogrultusunda Hazirlik Ihbari, Bekleme Siireleri ve Limanda Olsun Olmasin
(WIPON)/ Rihtimda Olsun Olmasin (WIBON) Kaydmim Degerlendirilmesi” (2016) 32 (2)
BATIDER 177.

18
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degildir. Ancak, yine ayn1 madde uyarinca tagiyan, fazladan beklerse bu sebeple
yapmis oldugu masraflar ile ortaya ¢ikan zarariin tazminini talep edebilir.

Yolculuk carteri, tasimanin sona ermesi, bir diger ifadeyle geminin varma
limanma vardiktan sonra tipki yiiklemede oldugu gibi TTK 1166. madde
uyarinca demirleme yerine vardiktan sonra madde 1168 uyarinca hazirlik
bildirimi yapmasi sonrasinda TTK 1169 vd. hiikiimleri uyarinca bosaltma ve
siirastarya siireleri icerisinde gonderilen tarafindan teslim alinmasi veya TTK
1174 uyarinca alacakh temerriidii hiikiimlerine?® uygun bi¢imde yiikiin bir tevdi
mahalline tevdi edilmesi ya da sattirilmasi ile sona erer. Yolculuk carteri
tagimanin tamamlanmasindan bagska TTK madde 1159 uyarinca yiikleme ve
siirastarya siireleri sona ermesine ragmen yiikleme yapilmamis olmasi
durumunda, Tiirk Borglar Kanunu’ndaki (TBK) tam iki tarafa borg¢ yiikleyen
sOzlesmelerin sona ermesine dair diizenlemelere paralel bicimde, tasitana yazili
bicimde bildirilmek sartiyla sézlesmenin feshi suretiyle de sona erdirilebilir.
Benzer sekilde kanun koyucu yilikleme bittikten sonra, belirli durumlarda,
masraflarim1 karsilamak kaydiyla tasitanin da sozlesmeyi feshedebilecegini
hiikiim altina almaktadir. Kanun ayrica, bosaltma siiresinde yapilmaz ise,
yukarida da ifade edilmis oldugu iizere, tasiyanin tasitan ve/veya gonderilene
bildirmek suretiyle TBK 107 ila 109. madde diizenlemelerine uygun bigimde
tasidig1 yiikil veya yiikii sattirarak elde edilen degeri tevdi etmek suretiyle de
tagima sdzlesmesini sona erdirebilecegini diizenlemektedir. TTK’daki bu agik
diizenlemeler disinda, kanunun Tiirk Medeni Kanunu (TMK) ve dolayisiyla da
TBK’nin ayrilmaz bir pargasi olmasindan hareketle TMK ve TBK’daki genel
diizenlemeler uyarinca da yolculuk carteri sdzlesmesinin sona ermesinin
miimkiin olacagini burada son olarak ifade etmek gerekmektedir.

3. Tiirk Hukukunda Sézlesmenin Tek Tarafli Sona Erdirilmesi Kavram

Tiirk hukukunda s6zlesmenin tek tarafli bicimde sona erdirilmesi ¢esitli hakli
sebeplerle ortaya cikabilir. Bunlardan ilki elbette karsi tarafin sozlesme ile
iistlendigi edimi tam ve geregi gibi yerine getirmemesi durumudur.

Ancak isbu ¢alismanin konusunu olusturan hakli sebepler burada genel baslik
olarak ifa imkansizlig1 seklinde ortaya ¢ikmaktadir. Bu kapsamda isbu baglik

2 Alacakli temerriidii hakkinda ayrmtili agiklamalar igin bkz. Kemal Oguzman, Turgut Oz,
Bor¢lar Hukuku, Genel Hiikiimler (C. |, Filiz Kitabevi 2022) 361-366.
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altinda ifa imkansizligi ve asirt ifa gilicligii genel hatlariyla agiklanmaya
caligilacaktir.

[k olarak ifa imkansizlif1 kavraminm tanimlanmasi gerektigi diisiiniilmekle;
TBK madde 136 ifa imkansizligimi bor¢lunun sorumlu tutulamayacagi
sebeplerle borcun ifasinin imkansizlagmasi olarak tanimlamis; devamindaki
madde 137 ise borcun tamami degil bir kisminin imkansiz hale gelmesini kismi
ifa imkansizligr olarak hiikiim altina almistir. Her iki maddenin ortak
diizenlemesi geregi ifa imkansizliginin ortaya c¢ikmasi durumunda borglu
borcundan kurtulacak olup tam iki tarafa borg yiikleyen sézlesmeler agisindan
bor¢lunun almig olduklarini sebepsiz zenginlesme hiikiimlerine dayanarak iade
etmesi gerekmekle ifa imkansizligini da derhal alacakliya bildirme yiikiimliligi
kendisine yiiklenmektedir.?

Kismi ifa imkansizhigini diizenleyen TBK madde 137’nin ikinci ciimlesi kismi
ifa imkansizhi§1 sozlesme yapilirken Ongoriilseydi bu halde sézlesmenin en
basindan akdedilmeyecegi agiksa, borcun tamaminin sona erecegini hiikiim
altina almakla taraflarin s6zlesmenin kurulusundaki iradelerine verilen 6nemin
altin1 ¢izmektedir. Ayrica ayn1 maddenin ikinci fikrasi uyarinca tam iki tarafa
bor¢ yiikleyen sozlesmelerde kismi ifa imkansizlig1 dolayisiyla kalan kismin
ifast miimkiin ve alacakli bu kismi ifaya razi olursa karsi edimin o oranda ifa
edilebilecegi ancak borg¢ boliinemeyen bir borg ise ya da alacakli kismi ifaya razi
degilse bu halde tam imkéansizlik halinin s6z konusu olacagi hiikkiim altina
almmustir,

Ifa imkansizliginin belki de en somut hali miicbir sebeptir. Miicbir sebep
kavrami Tirk hukuk doktrininde taraflarin iradesi disinda ortaya cikan ve
ongoriillemez ve karst konulamaz bir bigimde borcun mutlak ve kaginilamaz
sekilde ihlaline/ifa edilmesine engel olan olaganiistii bir olay olarak
tanimlanmaktadir.?? Bu kapsamda miicbir sebebin de ifa imkansizliginm bir tiirii
oldugu kabul edilmelidir.® Bunun yaninda hangi hallerin miicbir sebep
sayilacaginin s6zlesmede tahdidi bigimde sayilmasi durumunda bunlar disinda

2L Fikret Eren Borg¢lar Hukuku, Genel Hiikiimler (Yetkin Yaymlari, 2022), 584; Selahattin Sulhi
Tekinay, G. Sermet Akman, Haluk Burcuoglu Atilla Altop, Bor¢lar Hukuku Genel Hiikiimler
(Filiz Kitabevi, 1993) 1002; Haluk Tandogan, Tiirk Mes uliyet Hukuku (Akit Disi ve Akdi
Mesuliyet) (1961 Basisindan tipki Basi, Vedat Kitapgilik, 2010) 463-468; Kemal Oguzman,
Turgut Oz, 418.

22 Fikret Eren, 584; Kemal Oguzman, Turgut Oz, C. I, 418; Selahattin Sulhi Tekinay, G. Sermet
Akman, Haluk Burcuoglu Atilla Altop, 1002; Haluk Tandogan, 463-468.

2 Tandogan, 468.
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kalan hallerin artik miicbir sebep olarak kabul edilmemesi gerektigi de doktrinde
ileri siiriilmektedir.?* Ancak bdyle bir durumda sézlesmede sayilmamis miicbir
sebebin igeriginin TBK 136. madde uyarinca ifa imkansizligina yol agip
agmadiginin yine de degerlendirilmesi gerektigi kabul edilmelidir.?® Ayrica
miicbir sebebin ortaya ¢ikmasi durumunda borglunun borgtan sorumlu olmaya
devam edecegi halinin de sézlesme ile kararlastirilmasi miimkiindiir.?® Fakat
boyle bir durumda miicbir sebebin TBK 136. madde uyarinca ifa imkansizligina
yol agmadig: hallerde, bor¢lunun borcunu ifa etmekle miikellef kalmaya devam
edecegi kabul edilmelidir. Bunun yaninda miicbir sebep, TBK 137. madde
uyarinca kismi ifa imkansizligina yol agryor ise; bor¢lunun kalan kisim i¢in ifaya
devam etmekle sorumlu olacagi da yine ifade edilmelidir.

Bu kapsamda ifa imkansizliginin ifay1 degil ancak borcun zamaninda ifasin
imkéansiz hale getirmesi bir diger ifadeyle bor¢lunun temerriide diismesine sebep
olmasi sonucunu dogurmasi ihtimali de burada ele alinmalidir. Boyle bir
durumda TBK madde 118 hiikmiiniin uygulama alan1 bulacagi kabul edilmeli ve
temerriide diismekte kusuru olmadigini ispat eden bor¢lunun borcun geg
ifasindan dolayr alacaklinin ugradigr zarart gidermekle yikiimlii olmayacag:
kabul edilmelidir. Benzer bigimde burada beklenmedik halden dolay1 temerriide
diisen borglunun kusursuzlugunu ispatlamasi durumunda TBK 119. madde
uyarinca alacaklinin dogacak zararindan sorumlu tutulamayacagi hilkkmiiniin de
burada uygulama alan1 bulacagini kabul etmek gerekmektedir.?’

Burada son olarak TBK 138. madde uyarinca asiri ifa giigliigii dolayisiyla
sozlesmelerin degisen sartlara uyarlanmasi hususu da ele alinmalidir.
So6zlesmeler hukukunda ahde vefa ilkesinin karsisinda yer alan sézlesmenin
degisen sartlara uyarlanmasi teorisi mevcut TBK yiiriirliige girene kadar
Yargitay kararlari eli ile TMK madde 2 tahtinda uygulanmis olup, mevcut TBK
diizenlemesinde 138. maddede karsiligini bulmustur.® Buna gore sozlesme

24 Tandogan, 468.

%5 Bu hususta daha ayrintili degerlendirmeler i¢in bkz. Basak Baysal, Sézlesmenin Uyarlanmast,

BK m. 138 Asirt Ifa Giigliigii (Oniki Levha Yaynlari, Kastm 2020) 199-200.

% Tandogan, 468.

27 Burada her ne kadar madde metni beklenmedik hal ifadesini kullanmaktaysa da bunun miicbir
sebebi de kapsayacak sekilde genis bigimde anlasilmasi gerektigi doktrinde kabul
edilmektedir. Bu hususta bkz. Kemal Oguzman, Turgut Oz, C.1, 500-502.

28 Baysal, 117-149, 161-448. Bu hususta Yargitay kararlarina 6rnek olarak 11 H.D. 12.12.1994,
E 1994/5786, K 1994/9585, 13 H.D. 06.04.1995, E 1995/145, K 1995/3339, 11 H.D.
01.04.2002, E 2001/10794, K 2002/2870, <https://karararama.yargitay.gov.tr/>s.e.t. 13 Aralik
2025.
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yapilirken ongoriillemeyen ve ongorillmesi de beklenmeyecek olaganiistii bir
durumun ortaya ¢ikmasi halinde, bu durum borgludan da kaynaklanmiyor ve bu
durumdan 6tiirli borglunun borcu ifasi, diirtistliik kuralina aykirilik olusturacak
sekilde zorlagmissa, borcun ifa edilmemis olmasi ya da haklarin sakli tutularak
ifa edilmis olmast halinde so6zlesmenin degisen sartlara uyarlanmasi
mahkemeden talep edilebilir. Burada uyarlama miimkiin degilse, ancak bu halde
sozlesmeden donme s6z konusu olur. Siirekli edimli sézlesmeler acisindan
donme degil sézlesmenin feshinin séz konusu olabilecegi de maddede agikca
diizenlenmistir.

4. ingiliz Hukukunda Sézlesmenin Tek Tarafli Sona Erdirilmesi Kavram

Isbu calismanin giris kisminda da kisaca ifade edilmeye calisildigs iizere ingiliz
hukuku deniz ticaret sozlesmeler, Ozellikle burada asil konuyu olusturan
yolculuk carteri sozlesmeleri uygulamasinda siklikla taraflarca tercih edilen
hukuk olmaktadir. Bu sebeple de uygulamanin ihtiyaglar1 dogrultusunda
olusturulan tip sézlesmeler ve tip sdzlesme klozlar1 da ¢ogu kez ingiliz hukuku
dikkate alinarak diizenlenmektedir. Tiim bu sebeplerle bu c¢alisma kapsaminda
Ingiliz hukuku ile Tiirk hukuku mukayeseli bicimde ele alinmak istenmis; bu
ama¢ dogrultusunda da burada net bir mukayese yapabilmek icin Ingiliz
hukukunda s6zlesmenin tek tarafli sona erdirilmesi kavraminin agiklanmasi
gerekmistir.

Ingiliz sézlesmeler hukuku sisteminde, sézlesmenin hakl1 sebeplerle feshi Kita
Avrupa’st hukuk sistemine kiyasla ¢ok daha istisnai hallerde s6z konusu
olmaktadir. Hukukumuzdan farkl1 bigimde ingiliz hukukunda bir tarafin edimini
ifa etmemesi karsi tarafa sdzlesmeyi dogrudan sona erdirme veya kendi edimini
ifadan kaginma (6demezlik def’i) imkan1 vermemektedir. Boyle bir durumun
kars1 tarafa edimini ifadan kaginma veya sozlesmeyi sona erdirme hakki
verebilmesi igin, bu ifa etmeme halinin Ingiliz hukuku uyarinca sdzlesmenin
esasina iliskin (substantial) olmas1;?® bununla beraber bu ifa etmeme halinin
sO0zlesmenin daha agik bir ifadeyle sdzlesmedeki igslem temelinin esasindan ihlali

29< http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-

glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/> set. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.
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niteliginde de olmasi1 gerektigi (repudiatory breach) kabul edilmektedir*° Bu
dogrultuda s6zlesmede ongoriilen edimin, agik olmasa da zzimni bigimde, esash
edim olarak ongoriilmiis oldugunun kabul edilmesi durumunda, bunun yerine
getirilmemesinin karsi tarafa da kendi edimini ifadan kaginabilme imkan
tanimakta oldugu ifade edilmelidir.3!

Dolayistyla Ingiliz hukuk sisteminde gogu kez s6zlesmelerin sona erme ya da
fesih sebepleri sozlesmede ayrintili bigimde sayilmakta; sayilmayan durumlarda
ise hukukumuzdaki ifa imkansizligi kurumuna benzeyen, imkénsizlik teorisi
olarak dilimize ¢evrilebilecek olan frustration teorisi karsimza ¢ikmaktadir.®

Bu kapsamda imkéansizlik teorisi tanim olarak hukukumuzdaki ifa
imkansizigina benzemektedir. Imkansizlik teorisine basvurabilmek icin
so0zlesmenin akdedilmesinden sonra, dnceden ongdriilemeyen ve sézlesmeden
dogan edimlerin ifasim fiziken veya ticari olarak imkénsiz hale getiren ya da
sozlesmenin kurulusundaki duruma kiyasen bu edimlerin niteligini tamamen
degistiren bir halin ortaya ¢ikmasi gerekmektedir. S6zlesme bdyle bir durumun
ortaya ¢ikmas1 halinde sona erdirilebilecektir.®® Dolayisiyla, taraflarin sézlesme

30< http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-

glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/> s.et. 06  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

81 Baysal, 80-81; Treitel Guenter, Frusturation and Force Majeure (Thomson Sweet & Maxwell,
2014), 19-009-19-041; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-
contract-law-at-a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-
force-majeure/> s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-
b021-46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.e.t. 6 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/> set. 6 Nisan 2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

% Bu  hususta  ayrntih agiklamalar ~ igin  bkz. <http://www.adid.org/wp-
content/uploads/2016/10/A41D-english-contract-law-at-a-glance.pdf> s.e.t. 6 Nisan 2023;
Ulgener, <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25> s.e.t. 6 Nisan
2023, 2-4

3 Baysal, 79-80; Ulgener, <https:/www.ulgener.com/ingiliz-hukukunda-muchir-sebep-i25>
s.e.t. 6 Nisan 2023, 2-3; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-
contract-law-at-a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.hfw.com/Strike-Impact-on-
Shipping-June-2013> s.e.t. 6 Nisan 2023; https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
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ile somutlasan ortak niyetlerini bosa ¢ikartacak ve sozlesme akdedilirken
ongoriillemeyen beklenmedik bir durumun ortaya ¢ikmasi halinde de bu teorinin
uygulanmasi s6z konusu olabilecektir.®*

Ancak taraflardan birinin kusuru ile imkéansizlik teorisi kapsaminda
degerlendirilebilecek bir durumun ortaya c¢ikmasi halinde imkansizlik
teorisinden ve buna bagli olarak da sézlesmeyi sona erdirme imkanindan sz
etmek miimkiin degildir.*®

Benzer sekilde, imkansizlik teorisi olarak degerlendirilebilecek durum
sozlesmede hiikiim altina alinmis ise artik imkansizlik teorisi uygulama alani
bulamayacaktir,

Burada son olarak miicbir sebep kavramini incelemek gerekirse; Ingiliz
hukukunda miicbir sebep, sozlesme taraflarindan biri veya taraflarinin her

46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.e.t. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/> s.et. 06  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

34 Baysal, 80-81; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-
law-at-a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.e.t. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  set. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

35 Ulgener <https://www.ulgener.com/ingiliz-hukukunda-muchir-sebep-i25> s.e.t. 6 Nisan
2023,3-4; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-
a-glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00al14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/>  set. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.

% <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-
glance.pdf> s.e.t. 6 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 6 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 6 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/> set. 6  Nisan  2023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 6 Nisan
2023.
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ikisinin da makul kontrolii disinda ortaya ¢ikan, sézlesmenin akdi esnasinda
ongoriillemeyen ve sdzlesmenin tarafinin/taraflarinin edimini/edimlerini ifa
etmesine engel olan bir durum olarak tanimlanmakla bu doktrininde de miicbir
sebebin sozlesmenin akdedilmesi asamasinda 6ngdriillemez olmasi aranmaktaysa
da; bu hukuk sisteminde miicbir sebebin ortaya ¢ikmasi durumuna sonug
baglayan sozlesme hiikiimlerinin 6ngoriilmesi gerektigi de ifade edilmektedir.
Daha agik bicimde ifade etmek gerekirse, Kita Avrupa’si hukukundan farkli
bicimde, s6zlesmenin akdedilmesi esnasinda Ongdriilemeyen ve taraflarin
kontrolii disinda ortaya ¢ikan miicbir sebep durumuna sézlesme ile bir sonug
baglanmasi gerekmektedir. Aksi halde, yukarida ele alinan imkansizlik teorisinin
uygulama alam bulmasi disinda, miicbir sebebe dayanarak Ingiliz hukukunda
sozlesmeyi sona erdirmek miimkiin degildir. Bu dogrultuda Ingiliz hukukuna
tabi bir¢cok sozlesmede miicbir sebep klozlarmin mevcut oldugu ve bu
diizenlemelerin de ¢ok dikkatle incelenmesi gerektigi ifade edilmelidir.

Tiim bu aciklamalar kapsaminda Ingiliz hukukunda szlesmelerin hakl sebeple
feshine dair genel bir degerlendirme yapmak gerekirse taraflarin/taraflardan
birisinin makul kontrolii disinda ortaya c¢ikan durum ayni zamanda
sOzlesmenin/sdzlesmedeki edimlerin ifasin1 imkansiz hale getiriyorsa bu halde
imkansizlik teorisi uygulama alani bulabilir ve sdzlesme bu teorinin uygulamasi
kapsaminda hakli sebeple sona erdirilebilir. Bunun disinda sézlesmede agikca
sona erdirme sebepleri sayilmis ise (6zellikle miicbir sebep olarak) bu sebeplerin
gerceklesmesi durumunda da soézlesmenin hakli sebeple feshi s6z konusu
olacaktir.

II. MEVCUT YAPTIRIM/YAPTIRIMLARIN YOLCULUK CARTERI
SOZLESMESINDE TEK TARAFLI SONA ERDiRME SEBEBI
OLUSTURUP OLUSTURMAYACAGINA DAIR ANALIZ

1. Yolculuk Carteri Sozlesmesi Akdedildikten Sonra Ortaya Cikan
Yaptirnm

Rusya’ya uygulanan yaptirimlarin uluslararasi nitelikte olmadigi; sadece
ulusal/bolgesel etkiler doguracak sekilde ilgili devletler/AB tarafindan alindig1
yukarida agiklanmistir. Dolayisiyla, bu hususta agiklamalara gegmeden once
yukarida da incelenen bir hususun burada tekrar altinin ¢izilmesi gerekmektedir.
Hukuki anlamda Ttiirkiye Cumhuriyeti’ni Rusya’ya kars1 yaptirim uygulamaya
zorlayan herhangi bir uluslararas1 diizenleme mevcut olmadigi gibi; Tirkiye
Cumbhuriyeti tarafindan ulusal diizeyde alinmig bir karar da mevcut degildir.
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Ancak burada sunu da ifade etmek gerekir ki s6z konusu yaptirimlara
uymamanin ciddi ticari sonuglar1 mevcuttur. Daha somut bi¢imde
orneklendirmek gerekirse bir Tiirk sirketinin yaptirima tabi bir Rus sirketi ile
ticari iliski i¢erisinde oldugunun tespit edilmesi, s6z konusu Tiirk sirketinin hatta
bu sirketin gercek kisi ortaklarinin AB ve ABD’deki (varsa) malvarliklarinin
dondurulmasi, bu sirketin AB ve ABD sirketleri ile ticaret yapmasinin
yasaklanmas1 hatta gercek kisi ortaklarnin AB ve ABD’ye girisinin
engellenmesine kadar gidebilecek olumsuz sonuglar dogurabilecektir.®” Burada
ayrica hukukumuzda tiizel kisilik perdesi teorisi® olarak var olan ve tiizel
kisilerin  kendilerini olusturan ger¢ek kisilerden bagimsiz  bicimde
degerlendirilmesi gerektigi teorisinden farkli bir yaklasimi iceren son faydalanan
kisi (ultimate beneficiary owner — UBO) mevzuatindan da kisaca s6z etmek
yerinde olacaktir. Bu mevzuat, 6zellikle kara para aklama ile terdr finansmant
hususlarinda 6nlem alinmasi i¢in yiriirlige konulmus olup tiizel kisileri
olusturan gergek kisilerin de bu anlamda dikkate alinmasi ve tiizel kisilerin onlari
olusturan gercek kisilerden bagimsiz degerlendirilmemesi gerektigi temel fikri
etrafinda olusturulmustur.®® Daha somut bir érnekle agiklamak gerekirse, UBO
mevzuati uyarinca, yolculuk carteri sozlesmesini akdeden tasitan sirketin son
faydalanan kisisi yani sirketin kontrol ve denetimini elinde bulunduran biiyiik
veya tek pay sahibi gercek kisinin yaptirim listesinde olmasi, sirket yaptirim
listesinde olmasa dahi AB ve ABD mevzuati uyarinca yaptirima tabi bir
sozlesme olarak degerlendirilebilecektir.

% AB ve ABD yaptirnmlart ve bunlara uymamanin  sonuglari  igin  bkz.
<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-
providers/> s.et. 24 Ekim 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip_25 2491> s.e.t. 24 Ekim 2025;
<https://www.sanctionsmap.eu/#/main> s.e.t. 24 Ekim 2025; https://www.congress.gov/crs-
product/R48052> s.et. 25 Ekim 2025;
<https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-Ukrainian_War>
s.e.t. 25 Ekim 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-sanctions-
against-russia-making-difference> s.e.t. 25 Ekim 2025;
<https://home.treasury.gov/news/press-releases/jy1298> s.e.t. 25 Ekim 2025.

Tiizel kisilik perdesi teorisi hakkinda ayrintili agiklamalar i¢in bkz. Oguzman Kemal, Seligi
Ozer, Oktay Ozdemir Saibe, Kisiler Hukuku (Filiz Kitabevi 2012), 239-272; Serozan Rona,
Medeni Hukuk Genel Béliim Kisiler Hukuku (Vedat Kitapgilik 2011), 439-448.

Bu hususta ayrintili agiklamalar igin bkz <https://www.swift.com/risk-and-compliance/know-
your-customer-kyc/ultimate-beneficial-owner-ubo> s.e.t. 16 Aralik 2025;
<https://sumsub.com/blog/ubo-ultimate-beneficial-owner/> s.e.t. 16  Aralik  2025;
<https://www.moodys.com/web/en/us/kyc/solutions/ultimate-beneficial-owners.html>  s.e.t.
16 Aralik 2025.
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Yukaridaki genel agiklamalar 1s1ginda bir yolculuk carteri sézlesmesinin
akdedilmesinden sonra, soOzlesmenin taraflarindan  birinin;  Ozellikle
tagitan/gonderilen gibi sézlesme ilgilisinin veya bunun son faydalanan kisisinin
yaptirim listesine alinmas1 durumunda yolculuk ¢arteri s6zlesmesinin akibetinin
ne olacagi hususu bu kisimda ele alinacaktir.

Taraflar sdzlesmeyi akdederlerken var olmayan ve sdzlesmenin akdi sirasinda
ongoriillemeyen yaptirim kararmin hukukumuz agisindan ifa imkansizlig
olusturup olusturmayacaginin oncelikle degerlendirilmesi gerekirse, bir dnceki
kisimda kisaca agiklanan ifa imkansizliginin her seyden once ifay1 imkansiz hale
getirmesi gerekmektedir. Bu dogrultuda aliman yaptirim kararmin yolculuk
carteri sOzlesmesinin ifasini, bir diger ifadeyle geminin veya bir kisminin yiike
tahsis edilerek tasinmasini engellemeyecegi asikardir. Bu sebeple sézlesme
akdedildikten sonra ortaya ¢ikan yaptirimin ifay1 imkansiz hale getirmediginden
hareketle TBK 136-137 anlaminda borgluya sézlesmeyi tek tarafli hakli fesih
sebebi vermeyecegi aciktir.

Boyle bir durumun TBK 138. madde uyarinca degisen bir sart olarak
degerlendirilebilip degerlendirilemeyecegi de burada ele alinmalidir. Bu
kapsamda s6zlesme akdedilirken ortada olmayan bir yaptirimin sonradan ortaya
c¢ikmasi, her ne kadar bor¢lunun ifasim1 imkansizlagtirmamigsa, zora
sokmaktadir. Zira borglu, yaptirma ragmen séz konusu sozlesmedeki
yiikiimliiliiklerini yerine getirirse kendisinin de yaptirim listesine alinmasi ve
ticari anlamda gelecegini kaybetme riski ile karsi karsiya kalabilecektir. Daha
somut bi¢cimde ifade etmek gerekirse sdzlesme akdedilirken sefer yapilabilecek
limanin sdzlesmenin akdinden sonra yaptirim listesine dahil edilmesi veya
sozlesmenin kargi tarafi tagitanin veya bu tasitanin biiylik/tek pay sahibinin
sonradan yaptirim listesine alinmasi durumlarinda tagiyan, isbu sézlesmeyi ifa
etmeye devam ederse, Onceki paragraflarda da agiklanmis oldugu tizere AB ve
ABD nezdindeki yaptirnmlara maruz kalma riski ile karsilasabilecektir. Hal
boyle iken, kanimizca ticari gelecegi bu kadar biiylik bir risk altina girmis olan
bor¢ludan yolculuk carterinden dogan yiikiimliiliiklerini yerine getirmesini
istemek, her seyden once diiriistliik kurali ile bagdasmaz. Bu sebeple boyle bir
durumda borcunun ifas1 zorlagan carter sézlesmesi bor¢lusunun mahkemeden
sozlesmenin uyarlanmasini talep edebilecegi kabul edilmelidir. Boyle bir
uyarlama talebi karsisinda mahkeme durumun niteligine gore sozlesmeyi
degisen sartlara uyarlayabilir. Bu uyarlama kararinin ne sekilde olabilecegine
dair somut 6rnekle agiklama yapmak gerekirse, yolculuk carteri sdzlesmesindeki
yiikleme/bosaltma limanlarindan biri veya ikisi yaptinm kapsamindaysa
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yaptirim kapsaminda olmayan yakin limanlarda yilikleme/bosaltma yapilmasi
karar1 verebilir. Ancak soOzlesmeyi uyarlamak miimkiin degilse, mesela
sOzlesmenin taraflarindan birisi yaptirim listesinde ise, bu halde mahkeme
yolculuk carteri sdzlesmesinin sona ermesine karar verebilir.

Konuyu ingiliz hukukundaki imkansizlik doktrini agisindan ele almak gerekirse,
burada aslinda sozlesmeden dogan edimlerin ifasini ticari olarak imkansiz hale
getiren bir durum s6z konusu ise bu halde ifas1 imkansiz hale gelen tarafin Ingiliz
hukukunda da sézlesmeyi sona erdirebilecegi kabul edilmektedir. Ancak Ingiliz
hukukundaki imkansizlik doktrini uyarinca sézlesmenin sona erdirilebilmesi i¢in
ortaya ¢ikan imkansizligin dogdugu tarafta edimi tamamen farkli hale getirmesi
gerekmektedir. Burada ayrica imkansizlik doktrini agisindan sézlesme
taraflarmin ongoriilemeyen riskleri sozlesme akdedilirken iistlenmis olduklar
kabul edilmekle beraber, son alinan Catalan Sea karar1 1g18inda ifas1 imkansiz
hale gelen tarafin 6zen yiikiimliiliiglinlin; bir diger ifadeyle yolculuk carteri
akdedilirken yaptirimin ortaya ¢ikabilme ihtimalinin olup olmadigini aragtirma
yiikiimliiliigiiniin ¢cok agirlasmus oldugunu belirtmek gerekmektedir.*’ Karar
burada ayrintili bigimde agiklamak gerekirse karara konu olan olayda Rusya’nin
Ukrayna’yr isgalinden o6nce (Kasim 2021°de) akdedilen yolculuk carteri
sozlesmesi uyarinca Ust Luga limanindan Primorsk limanina tasima
yapilacaktir. Gemi yiikleme limanina gelip hazirlik ihbar1 yaptiktan sonra
kendisine iletilen yiikleme belgelerinde gonderen sirketin Birlesik Krallik ve AB
yaptirim listesinde olan bir kisi ile baglantisini tespit edip UBO mevzuat1 ve
sozlesmede bulunan agik hiikkme dayanip cartererlerden alternatif emir
vermelerini talep etmis; cartererler burada sdzlesmedeki yaptirim klozuna
dayanilabilecek bir durum olmadigima gemi maliklerini ikna etmek igin
kendilerine g¢esitli belgeler sunmusglar ancak gemi malikleri bu belgeler
sonucunda ikna olmadiklar1 i¢in cartererler sonrasinda gemi maliklerinin
yiiklemeyi haksiz yere reddettikleri iddiasiyla s6zlesmeyi hakli sebeple sona
erdirme haklarmi kullandiklarini iddia ederek sozlesmeyi sona erdirmislerdir.
Gemi malikleri sdzlesmenin sona erdirilmesinin haksiz oldugu iddiasiyla dava

4 By hususta ayrintilt aciklamalar igin Catalan Sea karar1 bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.e.t. 13 Kasim 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> s.et. 13  Kasim 2025; <https://vlex.co.uk/vid/tonzip-maritime-Itd-v-
1045233853> s.e.t. c¢evrimigi, 13 Kasim 2025; <https:/dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025; asagida para I11/3.
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acmislardir. Kararda so6zlesmede bulunan savas klozu ayrintili bigimde
tartisilmakla beraber taraflarin 6zen yiikiimliiliikleri de ayrintili bicimde ele
almmustir. Mahkeme carter sdzlesmesi yapilirken gemi malikinin sézlesmenin
kars1 tarafindaki kisinin yaptirim listesinde olup olmadigini arastirmakla
yiikiimlii olmakla beraber bu arastirma yiikiimliiliigiinii mevcut bulunan internet
siteleri eliyle basit bir bicimde yapmamasi gerektigini, ozellikle gartererler
tarafindan kendisine sunulan ek belgeleri de incelemekle yiikiimlii oldugunu
hiikiim altina almistir.**Bu kapsamda mahkeme, s6zlesme akdedildikten sonra
ortaya ¢ikan yaptirim kararina dayanarak yolculuk carterini sona erdirmek
isteyen tarafin (somut olayda tasiyan/gemi malikinin) 6ncelikle s6zlesmeyi sona
erdirmek istedigi anda mevcut bulunan ve giivenilir kaynaklardan elde edilmis
objektif, somut delillere dayanan yaptirim kararina dayanarak bunu
yapabilecegi; yiizeysel arastirmalarla elde edilen verilere dayanilarak verilmis
olan sozlesmeyi sona erdirme kararimin makul tasiyan/gemi maliki karar
olmadigini belirterek sozlesmenin sona erdirilmesinin tagiyan tarafindan haksiz
oldugu sonucuna varmugtir.*?

2. Yolculuk Carteri Sozlesmesi Akdedilmeden Once Mevcut Olan
Yaptirim

Yolculuk ¢arteri akdedilmeden 6nce mevcut olan yaptirmmin Tiirk hukuku
agisindan ifa imkansizligi olusturmayacagi; zira bir Onceki kisimda da
aciklandigi tizere Tiirkiye Cumhuriyeti agisindan ifayr imkansiz hale getirecek
herhangi bir uluslararasi ya da ulusal hukuki bir yaptirim kararinin bulunmadigi
agikardir.

4 Konu hakkinda ayrintih agiklamalar i¢in bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.e.t. 13 Kasim 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> s.et. 13 Kasim 2025; <https://vlex.co.uk/vid/tonzip-maritime-Itd-v-
1045233853> s.e.t. 13 Kasim 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025.

2 Bu hususta ayrintilt aciklamalar igin Catalan Sea karart bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.e.t. 13 Kasim 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> s.et. 13  Kasim 2025; <https:/vlex.co.uk/vid/tonzip-maritime-Itd-v-
1045233853> s.e.t. 13 Kasim 2025; https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025; asagida para 111/3.
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Burada s6zlesme akdedilmeden 6nce var olan bir yaptirim kararinin TBK 138.
madde uyarinca sozlesmenin uyarlanmasi imkanini da dogurmayacagi
diisiiniilebilir. Zira yaptirim s6zlesme akdedilirken mevcut oldugundan, bagkaca
ek bir durumun sozlesme akdedildikten sonra ortaya cikmamasi halinde,
sozlesme akdedildikten sonra degisen bir sart s6z konusu olmayacagindan,
sOzlesmenin degisen sartlara uyarlanmasi talebinde bulunmak da miimkiin
olmayabilir. Ancak burada akla gelen bir ihtimal, somut olarak sdzlesme
akdedilirken mevcut olan yaptirimin sézlesmenin akdinden sonra degismesi
durumudur. Somut bigimde Orneklendirmek gerekirse, sozlesme akdedilirken
tasiyan halen daha yaptirima tabi yolculuk ¢arteri sézlesmesinin ifas1 i¢in sigorta
teminati1 tedarik edebiliyorken sézlesmenin akdedilmesinden sonra alinan bir
karar ile bu sigorta teminatini temin edemez veya navlun iicretinden ¢ok daha
yiiksek bir primle temin edebilir hale geldiyse; bu halde de sdzlesmenin Tiirk
hukuku uyarinca degisen sartlara uyarlanmasinin kabul edilmesi gerektigi
diisiiniilmektedir. Daha genel bir ifadeyle, sdzlesme akdedilmeden 6nce var olan
bir yaptirnm kararinin TBK 138. madde uyarinca sozlesmenin uyarlanmasi
imkanin1 dogurup dogurmayacagina, somut olayin sartlarin1 degerlendirerek
karar vermek ¢ok daha isabetli olacaktir.

Ingiliz hukukundaki imkansizlik doktrini agisindan ise durum ¢ok nettir. Burada
sozlesme akdedildikten sonra ifay1r imkansiz hale getiren bir durumun ortaya
cikmadigl ve sozlesmenin tarafi tagiyanin sdzlesme akdedilirken bu yaptirrm
riskini iistlendigi kabul edildiginden bu halde imkansizlik doktrinine dayanarak
sOzlesmenin tek tarafli sona erdirilemeyecegini kabul etmek gerekmektedir ki bu
durum sozlesme akdedilmeden onceki inceleme yiikiimliiliigiiniin, yukarida
aciklanmaya caligilan Catalan Sea karar1 ile bu kadar genisletilmis olmasinin
151g¢1nda kanimizca artik tartigma gotiirmez bir agikliktadir.

3. Sozlesmede A¢ik Hiikiim Bulunmasi Hali

Sozlesmeler hukukunun temel prensiplerinden olan irade 0zgiirliigii prensibi
geregi kanunun emredici hiikiimlerinden sonra taraflarin iradesine iistiinlilk
taninmasindan hareketle sozlesmede yaptirim ve/veya savas ya da silahli catigma
halinde sézlesmenin akibetini diizenleyen agik hiikiim bulunmasi durumunda
gerek Tiirk gerekse de Ingiliz hukuku agisindan bu hiikmiin éncelikle uygulama
alam bulacagi aciktir.

Bu kapsamda agiklamalara gegmeden Once ayrica sunu da ifade etmek gerekir ki
yolculuk c¢arteri sozlesmelerinde kullanilan tip sdzlesmeler igerisinde ya da
sozlesmelerden ayri diizenlenmis miicbir sebep veya savas/i¢ savas/silahli
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catisma klozlarina rastlanmakta; bu klozlar cogu kez s6z konusu miicbir sebep,
savag/i¢c savas/silahli catismanin belirli bir siireden uzun siirmesi halinde
taraflarin/ilgili tarafin sozlesmeyi sona erdirebileceklerini/erdirebilecegini
diizenlemektedir.*®

Oncelikle Tiirk hukuku agisindan bir degerlendirme yapmak gerekirse, yukarida
yapilan agiklamalar 1s181nda gerek ifa imkansizlig1 gerekse de asirt ifa giigliigiine
dair TBK diizenlemelerinin yedek yiikiimler oldugu agiktir. Daha ag¢ik bigimde
ifade etmek gerekirse, burada yolculuk c¢arteri sozlesmesinde savas/ic
savag/silahli catigsma veya miicbir sebebin ortaya ¢ikmasi durumlarina dair agik
diizenlemeler mevcut ise bu halde bu diizenlemelere 6ncelik taninacak; bu
diizenlemelerin sonu¢ baglamadigi durumlarda TBK 136, 137 ve 138. maddeler
Oziine uygun diistiigii 6lgiide somut olaya uygulanacaktir. Ancak her durumda
sozlesmedeki klozlar1 yorumlarken Tiirk hakiminin temel ilke olan TMK 2.
maddedeki diirtstliik kuralini da her asamada dikkate almasi gerektigi ifade
edilmelidir.

Konuyu Ingiliz hukuku agisindan ele almak gerekirse, Ingiliz sdzlesmeler
hukuku agisindan da irade Ozgiirliigii ilkesinin gegerli olmasindan hareketle
sozlesmede Ongoriilen agik hiikmiin, imkansizlik teorisi de dahil hemen tiim
diizenlemelerden 6ncelikle uygulanacagi kabul edilmektedir. Bu kapsamida
onceki paragraflarda agiklanan Catalan Sea kararina burada tekrar geri donmek
gerekmektedir. Zira karar, sozlesmede bulunan agik yaptirnm klozunun
uygulanma sartlarina da agiklik getirmektedir. Bu dogrultuda mahkeme
oncelikle 6zel nitelikli klozlarin net bigimde diizenlenmesi gerektigini; agiklik
olmayan hallerde bu klozlarin contra proferentem yani buna dayanan taraf
aleyhine delil teskil edecegini belirtmistir.** Akabinde mahkeme yaptirima
maruz kalmak (“exposure to sanction”) teriminin hic¢bir bigimde taraflardan
birinin yaptirimlari deldigi ya da delecegi anlamina gelmedigini ifade etmistir.*

4 Bu hususta ayrintih bilgi ve uygulamada siklikla kullanilan GENCON ‘94 &megi ve tip

Voywar klozu icin bkz. <https://www.bimco.org/contractual-affairs/bimco-
contracts/contracts/gencon-1994/> s.e.t. 13 Kasim 2025; <https://ulgener.com/rusyanin-
ukraynayi-isgalinin-sozlesmeler-uzerindeki-hukuki-etkileri-savas-ve-yaptirim-klozlari-i45>
s.et. 13 Kasim 2025; <https://www.bimco.org/contractual-affairs/bimco-clauses/current-
clauses/war risks_clause for voyage charter parties 2025/> s.e.t. 13 Kasim 2025.

4 <https://dwfgroup.com/en/news-and-insights/insights/2025/10/courts-decision-addresses-the-
construction-and-operation-of-sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025.

4% Konu hakkinda ayrmtili agiklamalar i¢in bkz.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> s.et. 13 Kasim 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
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Devaminda da mahkeme, onceki paragraflarda da ifade edilmis oldugu iizere,
yaptirim kararia dayanabilmek igin yapilacak olan arastirmanin objektif 6zen
yiikiimii kapsaminda ayrintili bicimde yapilmasi ve somut deliller 1s1ginda
yaptirim klozuna dayanilmasi gerektigi sonucuna varmistir. Bu karar1 da dikkate
alarak bir sonuca varmak gerekirse, Ingiliz hukuku agisindan da yolculuk carteri
sozlesmesinde herhangi bir tereddiide yer birakmayacak sekilde acik bir yaptirim
diizenlemesi olmasi halinde bunun O&ncelikle uygulanacagi, ancak bu
diizenlemenin uygulanmasi agisindan somut veri/delillerle dayanilmasi gerektigi
ifade edilmelidir.

SONUC

Bu calismada, uluslararas1 yaptirimlarin ve 6zellikle Rusya-Ukrayna savasi
baglaminda uygulanan ekonomik ve ticari kisitlamalarin, yolculuk carteri
sozlesmelerinde hakli nedenle fesih imkani saglayip saglamadig Tiirk ve Ingiliz
hukuku perspektifinden karsilagtirmali olarak incelenmistir. Analizler hem
ulusal hem de uluslararas1 hukuk kaynaklari, giincel yarg: kararlari, doktrin ve
uygulama ornekleri 1s181nda yiiriitiilmiistiir.

Bu kapsamda gerek Tiirk gerekse de Ingiliz hukuk sistemi agisindan yolculuk
carteri akdedilmeden 6nce var olan bir yaptirim kararinin, istisnai durumlar harig
sOzlesmenin taraflarina sozlesmeyi hakli sebeple fesih imkan1 vermeyecegi
belirtilmistir.

Ancak durum sozlesme akdedilmeden oOnce var olmayip yolculuk carteri
yapildiktan sonra ortaya ¢ikan yaptirim karari ile sdzlesmede bulunan agik
savag/icsavag/miicbir sebep klozlarmin uygulanmasi agisindan o kadar net
degildir. S6zlesme yapildiktan sonra ortaya ¢ikan yaptirim karari, carterdeki
yiikiimliiliiklerini yerine getiren tagiyanin ticari gelecegini risk altina sokabilecek
nitelikteyse bu halde s6zlesmeyi degisen sartlara uyarlama; uyarlamak miimkiin
degilse sozlesmeyi hakli sebeple sona erdirme hakkinin tasiyana taninmasi
gerektigi Tiirk hukuku agisindan diriistlik kurali ve TBK 138. madde 1s1ginda
kabul edilmelidir. Konu Ingiliz hukuku agisindan son verilen Catalan Sea karari
kapsaminda tartigmali nitelikte olup, bu karar dogrultusunda tasiyanin sézlesme
akdedilmeden 6nce var olmayan yaptirim kararina dayanabilmesi i¢in kendisi

shipowners> s.eit. 13  Kasim 2025;  <https://vlex.co.uk/vid/tonzip-maritime-Itd-v-
1045233853> s.et. 13 Kasim  2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> s.e.t. 13 Kasim 2025.
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acisindan ediminin ifasinin tamamen nitelik degistirdigini ve bu degisikligi
6zenli bigcimde yapmis oldugu ayrintili arastirmalara ragmen Ongdérmesinin
miimkiin olmadigini ispatlamasi gerekmektedir. Tiirk ve Ingiliz hukuk sistemleri
arasindaki bu farkliliga iliskin olarak uygulamanin ihtiyaclarini karsilamak
acisindan bir degerlendirme yapmak gerekirse; her ne kadar Tiirk hukukunun
uyarlama doktrininin esnekligi sayesinde somut olayin sartlarina uygun ve
hakkaniyetli bir ¢oziim getirmesinin yerinde oldugu diisiiniilse de; ticari anlamda
net ve somutluk getiren Ingiliz hukukundaki imkansizhik (frustration)
doktrininin deniz ticaretinin ihtiyaclarini karsilamak acisindan daha uygun
olacagi ifade edilebilir.

Bu kapsamda son olarak yaptirimlarin yolculuk garteri s6zlesmelerinde hakli
nedenle fesih hakki dogurup dogurmayacaginin, soézlesmenin akdedildigi
zamandaki Ongoriilebilirlik, sozlesme hiikiimleri ve ilgili hukuk sisteminin
yaklagimina gore degisecegi degerlendirilmektedir. Bu sebeple uygulamada,
s0zlesme metinlerinin dikkatle hazirlanmasi, gilincel hukuki gelismelerin ve
yargl kararlarmin yakindan takip edilmesi biiylik 6nem tasimaktadir. Ayrica
taraflarin, sozlesmelerine agik ve kapsamli yaptirim/miicbir sebep klozlari
ekleyerek, olasi riskleri en aza indirebilecekleri de belirtilmelidir.
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In this context, when the issue is examined under Turkish and English law, it may be
accepted that if a sanction measure arises after the conclusion of a voyage charterparty,
and if such measure was unforeseeable at the time of contracting and renders the debtor’s
performance excessively onerous to an extent that it can no longer reasonably be
expected, then a unilateral right of termination may arise.

However, reliance on sanctions that already existed prior to the conclusion of the contract
cannot justify unilateral termination.

Furthermore, where the voyage charterparty contains an explicit clause addressing the
matter, both legal systems generally give precedence to the parties’ autonomy; therefore,
the issue must be assessed primarily within the framework of the contractual provision
in question.

Keywords: *Russia Sanctions s\VVoyage Charterparty <Unilateral Termination Right of
VVoyage Charterparty

0z

Denizyolu ile yapilan tasimalarda kullanilan s6zlesme tiirlerinden belki de en temelini
olusturan geminin bir kismi veya tamaminin bir veya birden ¢ok sefer i¢in yiike tahsis
edildigi sozlesme tiirii olan yolculuk carteri sozlesmeleri Rusya-Ukrayna savasi

dolayisiyla konulmus olan yaptirimlardan etkilemekle bunun tek tarafli sézlesmeyi sona
erdirme hakki verip vermeyecegi ise hukuken tartisilmaktadir.

Bu kapsamda konu Tiirk ve Ingiliz hukuklar1 agisindan degerlendirildiginde yolculuk
carteri sOzlesmesi akdedildikten sonra ortaya c¢ikan yaptirim karari sdzlesme
akdedilirken ongoriilemez ve sdzlesmenin borglu tarafinin borcunu ifasini kendisinden
beklenemeyecek 6l¢iide zorlastirtyorsa, bu halde sozlesmeyi tek tarafli sona erdirme
hakk: verecegi kabul edilebilmektedir. Ancak, s6zlesme akdedilmeden 6nce var olan
yaptirima dayanarak s6zlesmenin tek tarafli sona erdirilmesi miimkiin olamayacaktir.

Ayrica burada yolculuk garteri sdzlesmesi i¢erisinde konuya dair agik diizenleme var ise,
her iki hukuk diizeni agisindan da taraflarin iradelerine oncelik taninacagindan, bu
diizenleme kapsaminda konunun degerlendirilmesi gerektigi kabul edilmektedir.

Anahtar Kelimeler: sRusya Yaptirimlar1 eYolculuk Carteri eYolculuk Carterini Tek
Tarafli Sona Erdirme Hakki

INTRODUCTION

Voyage charterparties that is an agreement where a part or all of the vessel is
allocated to cargo for one or more voyages and perhaps the most fundamental
type of contract used in maritime transport having a significant portion on global
trade, are affected by crises arising internationally. Crises and wars whose effects
are particularly manifested in the field of international maritime transportation,
as well as international decisions adopted in connection therewith—especially
those imposing restrictions through sanctions—may significantly impede or
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render impossible the performance by the parties to a voyage charterparty of their
contractual obligations

In this context, with the outbreak of the Russia-Ukraine War comprehensive
economic and trade sanctions against Russia were imposed by the United States,
the United Kingdom, the European Union, and several other countries which is
also the subject of this study. These sanctions include but not limited measures
such as prohibiting the export of certain goods and services, blocking access to
certain ports, restricting shipping operations, and imposing sanctions on financial
transactions. These sanctions have a direct impact on the performance of contract
of carriage, seriously complicating or even making it impossible for the parties
to fulfill their obligations arising from contract of carriage.

Accordingly, this study seeks to address the question of whether the specific
factual circumstances arising from such sanctions may be regarded as a justified
ground for the termination of voyage charterparties.

In seeking the answer to this question, the aim is to conduct a comparative study
between English law, as frequently governing law of the charterparties, and
Turkish law, by revealing the similarities and differences between the two legal
systems in this regard. The choice of English law for comparison is not
coincidental. In maritime law practice, English law is often preferred as the
governing law for contract of carriage, and for this reason, the standard
provisions used in contracts are generally determined based on the logic of the
English legal system. For these reasons, while the question of whether the
concrete circumstances arising from sanctions constitute a justified ground for
termination of voyage charterparties is examined from the perspective of Turkish
law, it is also considered appropriate to take into account English law—which
has increasingly been the subject of judicial assessment in practice—and to
conduct a comparative analysis between the two legal systems.

Within this framework, the study will first address, under the heading of general
explanations concerning the relevant concepts, the notion of sanctions and the
international legal validity of the sanctions currently in force. Subsequently, with
specific reference to voyage charterparties, general explanations will be provided
regarding the types of contracts used in carriage of goods by sea, followed by an
outline of the grounds for termination for just cause under Turkish law and
English law.
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Following the general explanations, the final section will separately address
whether sanctions constitute grounds for termination of the contract under both
legal systems in three distinct scenarios. In this respect, the first subheading will
examine whether a sanction imposed after the conclusion of a voyage
charterparty may constitute a ground for termination of the contract, while the
second subheading will assess the effects of a sanction that existed prior to the
conclusion of the contract. The final subheading will address situations in which
voyage charterparties contain specific contractual provisions governing such
circumstances.

I. GENERAL INFORMATION

1. The Concept of Sanctions and the Nature of Sanctions Imposed in
Connection with the Russia-Ukraine War

The term “sanction” refers to the imposition of restrictive measures by a state or
group of states against another state or non-state actor, prohibiting specific or
general financial and/or commercial activities.*

In international law, the term “sanctions” encompasses all restrictions, including
embargoes, and is understood to cover all such measures. The fundamental
reason for this lies in Article 41 of Chapter VII of the United Nations (UN)
Charter, which forms the basis for the concept of sanctions. According to Article
41,

“The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may
call upon the Members of the United Nations to apply such measures.
These may include complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means of
communication, and the severance of diplomatic relations.”

Pursuant to this article, the Security Council may decide to impose economic
and/or diplomatic sanctions against a state without resorting to military force.
The most widely applied and most legitimate sanctions in international law are
those imposed as a result of decisions taken by the UN Security Council under
this article. Pursuant to Article 41 of the UN Charter, for such a sanction decision

1 For detailed information and explanation on this matter, see. Jean Combacau and Serge Sur,
Droit International Public (6th edn, Montchrestien, 2004), 27-28, 211-212, 724-725; Hiiseyin
Pazarci, Uluslararast Hukuk (3rd edn, 2005), 6-10, 399-400.
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to be made, the Security Council must be convened and a decision in this regard
must be taken.

In addition, organizations formed as a result of regional integration between
states at the international level (European Union - EU) or certain states may also
impose sanctions. However, such decisions are not international sanctions
imposed by the UN Security Council but are only regional/national decisions that
are binding on the relevant state or states.?

In this regard, if the sanctions imposed on Russia after the Russia-Ukraine war
broke out, following Russia’s military intervention in Ukraine, on February 27,
2022 should be evaluated, the UN Security Council adopted Resolution
S/RES/2623 and initiated the Council’s emergency special session.® However,
Russia vetoed this call as it is a permanent member of the UN Security Council;
China, India, and the United Arab Emirates abstained from voting, and although
the call for a meeting remains on the agenda, it has not yet taken place.*
Therefore, there is currently no sanctions resolution against Russia issued by the
UN Security Council in the international arena.

The question that naturally comes to mind here is what the term “Russian
sanctions,” which is frequently discussed in practice, means in legal terms. In
this context, as sought to be explained in the foregoing paragraphs, it is evident
that decisions adopted not under the auspices of the United Nations but by
individual states or regional organizations are considered as sanctions imposed
within the scope of national sovereignty.

In this regard, it is observed that the sanctions effectively applied against Russia
in the international arena are those imposed by the EU, the United Kingdom, and

2 For detailed information and explanation on this matter, see. Jean Combacau and Serge Sur,
27-28, 211-212, 724-725; Hiiseyin Pazarci, 6-10, 399-400.

8 For detailed explanations on this subject, see.
<https://en.wikipedia.org/wiki/United_Nations_Security_Council_Resolution_2623>
accessed 16 October 2025; <https://docs.un.org/en/S/IRES/2623(2022)> accessed 16 October
2025.

4 For detailed explanations on this subject, see.
<https://en.wikipedia.org/wiki/United_Nations_Security_Council_Resolution_2623>
accessed 16 October 2025; <https://docs.un.org/en/S/RES/2623(2022)> accessed 16 October
2025.
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the United States (US).° To briefly explain these sanctions, following Russia’s
intervention in Ukraine’s Donetsk region, the EU adopted Council Regulation
(EU) No 269/2014 on March 17, 2014, against interventions threatening or
violating Ukraine’s independence, sovereignty, and territorial integrity;
subsequently renewed or amended several times through published packages,
expanding the scope of the sanctions.® EU sanctions, on the one hand, include
lists of designated legal and natural persons, and on the other hand prohibit trade
with Russia in numerous sectors—most notably in the military field—while
permitting trade solely for the purposes of meeting essential needs. These
sanctions are binding on all Member States and must be applied directly by them
without the need for transposition of the Regulation into national law.” Although
the consequences of non-compliance with these sanctions are not explicitly
stipulated in the regulations, it has been observed in practice that individuals and
institutions that fail to comply might be included in the prohibited list.

Similarly, the US has also imposed sanctions in this regard. In this context, the
first set of measures was introduced by way of a presidential decree following
the intervention in Ukraine in 2014, and within this initial wave of sanctions,
Russian banks, financial institutions, the energy sector, and products with a
strong military end-use dimension were specifically targeted.® These sanctions
were elevated to the level of law in 2017,° however, the main sanctions were

5 Of course, there are sanctions imposed by other countries as well, but since most of these
sanctions have been observed to follow those of the EU and the US, the sanctions of other
countries have not been examined here.

6 In this context, the latest Package 19 was published on October 23, 2025. For detailed
information on the subject and the content of the package and sanctions, see.
<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-
providers/> accessed 24 October 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip_25 2491 24 October 2025;
<https://www.sanctionsmap.eu/#/main> accessed 24 October 2025.

7 For detailed explanations on the direct applicability and direct effect of EU law sources, see.
Mehmet Hanifi Bayram, Avrupa Birligi Hukuku Dersleri (4th edn, Seckin Yayinlari, 2019),
174 —189.

8 For more detailed information, see. <https://www.state.gov/division-for-counter-threat-
finance-and-sanctions/ukraine-and-russia-sanctions>  accessed 25  October  2025;
<https://www.visualcapitalist.com/history-us-sanctions-on-russia/?utm> accessed 25 October
2025.

® For more detailed information, see. <https://www.congress.gov/crs-product/R480527>
accessed 25 October 2025;
<https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-Ukrainian_War?>
accessed 25 October 2025.
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imposed after 2022, particularly through presidential decrees known as
Executive Orders.’® The sanctions imposed after 2022, which have been
expanding day by day, have targeted the finance, energy, technology, and
defense industries in particular, with thousands of individuals and companies
being added to the sanctions list, severely restricting Russia’s access to the dollar
system and global financial transactions.!

In conclusion, for the purposes of this section, the sanctions imposed against
Russia cannot be characterized as an international sanctions regime based on a
decision adopted under the auspices of the United Nations, nor as a regime
amounting to the exercise of a right of direct enforcement under international
law. In other words, this sanctions regime is not a binding sanctions regime in
the sense of international law, but rather constitutes “economic measures” taken
individually by sovereign states such as the US and the UK, or by unions of
member states such as the EU, within the scope of their own foreign policies, to
be used as a means of “economic and financial pressure.” Accordingly, such
measures do not have binding force under international law vis-a-vis states that
have not adopted them through the exercise of their own sovereign authority. To
put it more clearly, the sanctions imposed by both the EU and the US against
Russia have no binding effect on our country unless they are accepted in
accordance with our Constitution and related legislation.

2. General Overview of Contract Types Used Carriage of Goods by Sea
and Voyage Charterparties

In carriage of goods by sea, various types of contracts are employed depending
on the preferences of the party interested in the cargo and the carrier on the other
side.

10 For more detailed information, see. <https://www.congress.gov/crs-product/R480527>
accessed 25 October 2025;
<https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-Ukrainian_War?>
accessed 25 October 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-
sanctions-against-russia-making-difference> accessed 25 October 2025;
<https://home.treasury.gov/news/press-releases/jy1298> accessed 25 October 2025.

' For more detailed information, see. <https://www.congress.gov/crs-product/R48052?>
accessed 25 October 2025;
<https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-Ukrainian_War?>
accessed 25 October 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-
sanctions-against-russia-making-difference> accessed 25 October 2025.
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Within this framework, the first type of contract encountered under the Turkish

Commercial Code (TCC) regulation is the bareboat charterparty, in which the
entire transportation process is carried out under the control of the charterer.

In this context, the first one encountered in the Turkish Commercial Code (TCC)
regulation is the bareboat charterparty, in which the entire transportation process
is carried out under the control of the charterer.'?’* As well as bareboat
charterparties (with crew) than charterparties by demise (with crew), are
accepted as a type of lease of movable property both in doctrine and pursuant to
the law, and TCC article 1130 accordingly stipulates that in cases where there is
no provision in the TCC, the ordinary lease provisions of the Turkish Code of
Obligations (TCO) shall also apply to bareboat charterparties to the “extent that
their nature permits .4

Unlike the bareboat charter/charter by demise, in cases where the person to
whom the vessel is allocated does not take over the technical control and
operation of the ship but only assumes the commercial control, the contract must
be characterized not as a ship lease but as a time charterparty. As defined in
Acrticle 1131 of the Turkish Commercial Code (TCC), time charterparties, unlike
ship lease agreements, are contracts under which only the commercial
employment and management of the vessel are placed at the disposal of the
charterer, while the technical management and navigation of the vessel remain
with the party allocating the vessel.*®

Contracts of carriage by sea, namely freight contracts concluded between the
carrier and the shipper, are regulated under the Turkish Commercial Code (TCC)

2 In carriage by sea, it is accepted that the contract of carriage is established between the carrier
and the shipper, and the shipper constitutes the counterparty to the contract. In this context, the
shipper may be the owner of the cargo or may be one of various other persons such as the
seller, freight forwarder, or buyer. For detailed explanations on this matter, see Tahir Caga and
Rayegan Kender, Deniz Ticareti Hukuku Il (10th edn, XII Levha Yayinlari, 2010), 3-6; Biilent
Sozer, Deniz Ticareti Hukuku | (6th edn, Vedat Kitapeilik, 2022), 360-363; Rayegan Kender,
Ergon Cetingil and Emine Yazicioglu, Deniz Ticareti Hukuku (15th edn, Filiz Kitabevi, 2020),
333-340; Deniz inci Kaner, Deniz Ticareti Hukuku (2nd edn, Filiz Kitabevi, 2014), Vol. 11, 4;
Hac1 Kara, Deniz Ticareti Hukuku (Oniki Levha Yayinlari, 2020), 190-193.

For detailed explanations regarding bareboat charterparty, see. Biilent Sozer, 399-407;
Rayegan Kender, Ergon Cetingil and Emine Yazicioglu, 313-322; Haci Kara, 149-1609.
Biilent Sozer, 363-367; Rayegan Kender, Ergon Cetingil and Emine Yazicioglu, 313-314; Haci
Kara, 149.

For detailed explanations regarding time charterparties, see. Biilent Sozer, 370-398; Rayegan
Kender, Ergon Cetingil and Emine Yazicioglu, 322-326; Deniz inci Kaner, Vol. Il, 10-12; Haci
Kara, 170-181.

13
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under two distinct categories: liner (general cargo) contracts and voyage
charterparties.

In this context, the liner carriage contracts may be defined as agreement where
the contractual relationship is generally documented by a bill of lading, under
which the carrier retains full control over the vessel and its commercial
employment, and the shipper’s obligations are limited to delivering the cargo in
accordance with the carrier’s schedule.®

Unlike all of the aforementioned types of contracts of carriage, where the shipper
or charterer seeks to have a part of the vessel or the vessel as a whole allocated
to its cargo, the contractual form preferred is the voyage charterparty, which
constitutes another form of the contract of affreightment. In a voyage charter, the
charterer assigns all or part of the ship; one or more voyages of the ship to its
cargo and, in return, undertakes to pay the freight.}” In a voyage charterparty,
since the vessel is allocated in whole or in part to the cargo, the loading and
discharging dates'® and ports are determined by the charterer. Consequently,
unless otherwise expressly agreed in the contract or unless the circumstances fall
within situations protected by the general provisions of the law, it is accepted—
both under statutory regulations and in standard form charterparty clauses
commonly used in practice, as well as in legal doctrine and judicial decisions—
that the charterer must bear the risks arising in particular at the ports.*®

To elaborate further on the voyage charterparty, which constitutes the foundation
of the present study, under such a contract, once the vessel arrives at the
anchorage area designated pursuant to Article 1142 of the Turkish Commercial

16 For detailed information on the contract of carriage of goods, see. Tahir Caga and Rayegan
Kender, 6-9; Biilent Sozer, 364-3-67; Rayegan Kender, Ergon Cetingil and Emine Yazicioglu,
330, 355, 360; Deniz inci Kaner, Vol. 1, 1-46; Hac1 Kara, 186.

17 For detailed information about the voyage charterparty, see Tahir Caga and Rayegan Kender,
6-65; Biilent Sozer, 371-398; Rayegan Kender, Ergon Cetingil and Emine Yazicioglu, 329-
361; Deniz Inci Kaner, Vol. II; Hact Kara, 181-282.

18 Due to the nature of carriage of goods by sea, loading and unloading dates are not set as exact
dates; instead, approximate date ranges are specified here. For detailed explanations on this
matter, see Tahir Caga and Rayegan Kender, 23-53; Biilent Sozer, 422-433, 435-438; Rayegan
Kender, Ergon Cetingil and Emine Yazicioglu, 344-359; Deniz inci Kaner, Vol. Il, 22-32, 39-
41; Haci1 Kara, 195-205, 206-208.

19 For detailed explanations on this matter, see. Banu Bozkurt, “6102 Sayili Tiirk Ticaret Kanunu
Hiikiimleri Dogrultusunda Hazirlik Thbari, Bekleme Siireleri and Limanda Olsun Olmasin
(WIPON)/ Rihtimda Olsun Olmasin (WIBON) Kaydinin Degerlendirilmesi”, 2016, 32 (2),
177-207.
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Code (TCC), a notice of readiness is given in accordance with Article 1152 of
the TCC. Such notice is not subject to any formal requirements and is deemed
effective solely upon receipt by the consignee. Unless otherwise stipulated in the
contract, in accordance with TCC Article 1153, if loading has not commenced
earlier, the loading period (namely laytime) shall commence on the first calendar
day following the receipt of this notice by the consignee. The laytime may be
fixed by the contract. Where it has not been expressly agreed, pursuant to Article
1152(2) of the TCC, the laytime shall be calculated on the basis of the time that
would be required for loading to be completed by “twenty-four hours of
continuous working,” taking into account the loading port, the vessel employed
for the carriage, the loading facilities and equipment, the nature of the cargo, as
well as the regulations of the port of loading and local customs. Upon the
expiration of the laytime, where agreed between the parties either at the time of
the conclusion of the contract or thereafter, the period of demurrage commences
pursuant to Article 1154 of the TCC. The demurrage period is a time subject to
remuneration, which may be fixed by the contract; where it has not been
determined therein, pursuant to Article 1155 of the TCC, the carrier’s necessary
and useful expenses are deemed to be covered by the demurrage remuneration.
Upon the expiration of the demurrage period, the carrier is not obliged to wait
any longer, as expressly provided under Article 1160 of the TCC. However,
under the same provision, should the carrier nevertheless wait beyond this
period, it may claim compensation for the expenses incurred and for the loss
suffered as a result of such additional waiting.

The voyage charterparty ends with the completion of the carriage, in other words,
after the ship arrives at the port of destination, reaches the anchorage point in
accordance with TCC Article 1166 just as in the case of loading, tenders the
notice of readiness in accordance with Article 1168, and the cargo is then
delivered to the consignee within the discharging and demurrage periods
pursuant to the provisions of TCC Articles 1169 et seq., or by depositing the
cargo at a place of deposit or having it sold in accordance with the provisions of
default of the creditor?® pursuant to TCC Article 1174.

In addition to the completion of the carriage, a voyage charterparty may also be
terminated, pursuant to Article 1159 of the TCC, by way of termination of the
contract where loading has not been effected despite the expiration of the laytime

2 For detailed explanations regarding creditor default, see. Kemal Oguzman, Turgut Oz, Bor¢lar
Hukuku, Genel Hiikiimler VVol. | (Filiz Kitabevi, 2022), 361-366.



BOZKURT 111

and the demurrage period, provided that written notice is given to the charterer.
This mechanism operates in parallel with the provisions of the Turkish Code of
Obligations (TCO) governing the termination of synallagmatic contracts.
Similarly, the legislator provides that, after the completion of loading, the
charterer may, in certain circumstances and subject to covering the relevant
expenses, terminate the contract. Furthermore, the TCC stipulates that, where
discharge is not carried out within the prescribed period, the carrier may
terminate the contract of carriage by depositing the cargo, or the proceeds
obtained from its sale, in accordance with Articles 107 to 109 of the TCO, upon
giving notice to the charterer and/or the consignee, as indicated above. Finally,
beyond these explicit provisions set forth in the TCC, it must be noted that, given
that the TCC forms an integral part of the Turkish Civil Code (TCCiv) system
and, by extension, of the TCO, the termination of a voyage charterparty is also
possible pursuant to the general provisions of the TCCiv and the TCO.

3. The Concept of Unilateral Termination of Contract under Turkish Law

Under Turkish law, the unilateral termination of a contract may arise on the basis
of various justified grounds. The primary ground is the other party’s failure to
duly and fully perform the contractual obligation assumed.

However, the justified grounds forming the subject matter of the present study
arise, at a general level, in the form of impossibility of performance. Within this
framework, under the present heading, impossibility of performance and
excessive hardship will be outlined in their general aspects.

First, it is considered necessary to define the concept of impossibility of
performance. Article 136 of the Turkish Code of Obligations (TCO) defines
impossibility of performance as the situation where performance of the
obligation becomes impossible due to reasons for which the debtor cannot be
held responsible; Article 137, in turn, regulates cases where not the entire
obligation but only part thereof has become impossible, characterizing such
situations as partial impossibility of performance. Pursuant to the common
framework of both provisions, where impossibility of performance occurs, the
debtor is released from its obligation; however, in the case of synallagmatic
contracts, the debtor is required to return what has been received on the basis of
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the rules on unjust enrichment, and is further obliged to notify the creditor of the
impossibility of performance without delay.?

The second sentence of Article 137 of the Turkish Code of Obligations (TCO),
which regulates partial impossibility of performance, underscores the
significance attributed to the parties’ intention at the time of the formation of the
contract by providing that, where it is clear that the contract would not have been
concluded had the partial impossibility of performance been foreseeable at the
time of contracting, the entire obligation shall be extinguished. Furthermore,
pursuant to the second paragraph of the same article, in synallagmatic contracts,
where partial impossibility of performance arises, the remaining part of the
obligation may be performed and the counter-performance may be rendered
proportionately, provided that performance of the remaining part is possible and
the creditor consents to such partial performance; however, where the obligation
is indivisible or the creditor does not consent to partial performance, a case of
total impossibility of performance shall be deemed to exist.

Perhaps the most concrete manifestation of impossibility of performance is force
majeure. The concept of force majeure is defined in Turkish legal doctrine as an
extraordinary event arising beyond the control of the parties, which is
unforeseeable and insurmountable, and which absolutely and inevitably prevents
the breach/performance of the obligation.? In this context, force majeure should
also be considered a type of impossibility of performance.? In addition, it is
argued in doctrine that if the circumstances constituting force majeure are
enumerated in a restrictive manner in the contract, circumstances not falling
within this enumeration should no longer be considered as force majeure.?
However, even in such a case, it must be accepted that an assessment is still
required as to whether a force majeure event not expressly enumerated in the
contract gives rise to impossibility of performance within the meaning of Article

2L Fikret Eren Borg¢lar Hukuku, Genel Hiikiimler (Yetkin Yaymlari, 2022), 584; Selahattin Sulhi
Tekinay, G. Sermet Akman, Haluk Burcuoglu Atilla Altop, Bor¢lar Hukuku Genel Hiikiimler
(Filiz Kitabevi, 1993) 1002; Haluk Tandogan, Tiirk Mes uliyet Hukuku (Akit Dis1 ve Akdi
Mesuliyet) (Facsimile Edition of the 1961 Edition, Vedat Kitapgilik, 2010) 463-468; Kemal
Oguzman, Turgut Oz, 418.

2 Fikret Eren, 584; Kemal Oguzman, Turgut Oz, Vol. |, 418; Selahattin Sulhi Tekinay, G. Sermet
Akman, Haluk Burcuoglu Atilla Altop, 1002; Haluk Tandogan, 463-468.

23 Tandogan, 468.

24 Tandogan, 468.
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136 of the TCO.?® Furthermore, it is also possible for the parties to agree by
contract that the debtor shall remain liable for the obligation even in the event of
the occurrence of force majeure.?® However, in such a case, where the force
majeure event does not give rise to impossibility of performance within the
meaning of Article 136 of the TCO, it must be accepted that the debtor remains
obliged to perform the obligation. In addition, if force majeure causes partial
impossibility of performance in accordance with TCO Atrticle 137, it should also
be stated that the debtor will be responsible for continuing to perform the
remaining part.

Within this framework, the possibility must also be addressed that the
impossibility of performance may not render performance itself impossible, but
merely make timely performance impossible, in other words, that it may result
in the debtor falling into default. In such a case, it should be accepted that Article
118 of the TCO will apply, and that a debtor who proves that it is not at fault in
falling into default shall not be liable to compensate the creditor for the loss
suffered as a result of the late performance of the obligation. Similarly, it must
be accepted that, where the debtor falls into default due to an unforeseen event,
the provision of Article 119 of the Turkish Code of Obligations (TCO) shall also
find application, pursuant to which the debtor, upon proving the absence of fault,
cannot be held liable for the damage suffered by the creditor.?’

Finally, in this context, the issue of adaptation of contracts to changed
circumstances on the grounds of excessive hardship pursuant to Article 138 of
the TCO must also be explained. In the law of contracts, the theory of adaptation
of contracts to changed circumstances, which stands in contrast to the principle
of pacta sunt servanda, was applied under Turkish law through the case law of
the Court of Cassation on the basis of Article 2 of the TCCiv until the entry into
force of the current TCO; this theory has now found its statutory expression in
Article 138 of the TCO.?® Accordingly, where an extraordinary circumstance that

%5 For more detailed assessments on this matter, see. Basak Baysal, Sozlesmenin Uyarlanmasi,

BK m. 138 Asir1 Ifa Giigliigii (Oniki Levha Yaynlar, Kastm 2020) 199-200.

% Tandogan, 468.

27 Although the text of the article uses the term unforeseen circumstances, it is accepted in
doctrine that this should be broadly interpreted to include force majeure. See, in this regard,
Kemal Oguzman, Turgut Oz, Vol:1, 500-502.

28 BAYSAL, 117-149, 161-448. As an example of Supreme Court decisions on this matter 11th
C.C. 12.12.1994, M. 1994/5786, D. 1994/9585; 13th C.C. 06.04.1995, M. 1995/145, D.
1995/3339; 1ith C.C.  01.04.2002, M.  2001/10794, D.  2002/2870.
<https://karararama.yargitay.gov.tr/> accessed 13.12.2025.
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was unforeseeable and could not reasonably have been foreseen at the time of
the conclusion of the contract subsequently arises, provided that such
circumstance is not attributable to the debtor and has rendered performance of
the obligation excessively onerous for the debtor in a manner contrary to the
principle of good faith, the debtor may request the court to adapt the contract to
the changed circumstances, either where the obligation has not yet been
performed or where it has been performed with an express reservation of rights.
Where adaptation is not possible, only in such a case the court could decide to
the rescission of the contract. The provision further expressly stipulates that, in
respect of contracts involving continuous performance, termination rather than
rescission shall be applicable.

4. The Concept of Unilateral Termination of Contract Under English Law

As briefly indicated in the introductory part of this study, English law is
frequently the governing law chosen by the parties in maritime commercial
contracts, particularly in the practice of voyage charterparties, which constitute
the main subject matter of the present work. For this reason, standard form
contracts and standard contractual clauses developed in line with the needs of
commercial practice are very often drafted with reference to English law. That
is why, this study seeks to examine Turkish law and English law in a comparative
manner; accordingly, in order to enable a clear and structured comparison, it has
become necessary to explain the concept of unilateral termination of contracts
under English law.

In English contract law, termination on the basis of justified grounds is
recognized in considerably more limited and exceptional circumstances than in
Continental European legal systems. Unlike Turkish law, English law does not
recognize a general right whereby a party may, solely by reason of the other
party’s non-performance, directly terminate the contract or suspend performance
of its own obligation.

For such a situation to entitle the other party to suspend performance or to
terminate the contract, the non-performance must, under English law, be of a
substantial nature;?® moreover, it must amount to a repudiatory breach, that is, a

2 http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-
glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> set. 06 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
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breach going to the root® of the contract or, more precisely, to the foundation of
the contractual bargain. In this regard, where it is accepted that the contractual
obligation in question—whether expressly or implicitly—constitutes a
fundamental obligation, its non-performance entitles the other party to withhold
its own performance.

Accordingly, within the English legal system, the grounds for termination or
discharge of contracts are in most cases set out in detail within the contract itself;
where such grounds are not expressly stipulated, the doctrine of frustration—
which may broadly be translated into Turkish as a theory of impossibility and
bears resemblance to the concept of impossibility of performance under Turkish
law—comes into consideration.®2

In this context, the doctrine of frustration is similar in definition to the
impossibility of performance in our law. In order to invoke the doctrine of
frustration, it is necessary that, after the conclusion of the contract, a situation
arises that is unforeseeable and renders the performance of the obligations arising
from the contract physically or commercially impossible, or completely changes
the nature of these obligations compared to the situation at the time of the

frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

30 http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-
glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> set. 06 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

31 Baysal, 80-81; Treitel Guenter, Frusturation and Force Majeure (Thomson Sweet & Maxwell,
2014), 19-009-19-041; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-
contract-law-at-a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-
force-majeure/> s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-
b021-46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.e.t. 06 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/> s.e.t. 06 Nisan 2023;
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

8 For detailed explanations on this matter, see.  <http://www.adid.org/wp-
content/uploads/2016/10/A41D-english-contract-law-at-a-glance.pdf> s.e.t. 06 Nisan 2023;
Ulgener, <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25> s.e.t. 06 Nisan
2023 2-4.
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conclusion of the contract. The contract may be terminated if such situations
arise.3® Therefore, this theory may apply in cases where an unforeseen
circumstance arises that could frustrate the parties” mutual intent as embodied in
the contract and could not have been anticipated at the time the contract was
entered into.**

However, where a situation that would otherwise fall within the scope of the
doctrine of frustration arises as a result of the fault of one of the parties, it is not
possible to invoke the doctrine of frustration and, consequently, the possibility
of terminating or discharging the contract..®

Similarly, where a situation that could otherwise be characterised as falling
within the scope of the doctrine of frustration has been expressly regulated by
the contract, the doctrine of frustration will no longer find application.®

3 Baysal, 79-80; ULGENER, <https://www.ulgener.com/ingiliz-hukukunda-mucbir-sebep-i25>
s.e.t. 06 Nisan 2023 2-3; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-
contract-law-at-a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.hfw.com/Strike-Impact-on-
Shipping-June-2013> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.e.t. 06 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

34 Baysal, 80-81; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-
law-at-a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-
majeure/> s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-
46e7-81e6-d096a213800f/woe5613_frustration-force_majeure_web.pdf> s.et. 06 Nisan
2023; <https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-
and-frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

35 Ulgener <https://www.ulgener.com/ingiliz-hukukunda-muchir-sebep-i25> s.e.t. 06 Nisan
2023 3-4; <http://www.adid.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-
a-glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> set. 06 Nisan 2023;
<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.

3% <http://www.a4id.org/wp-content/uploads/2016/10/A41D-english-contract-law-at-a-
glance.pdf> s.e.t. 06 Nisan 2023; <https://www.nepia.com/articles/what-is-force-majeure/>
s.e.t. 06 Nisan 2023; <https://www.westpandi.com/getattachment/59a00a14-b021-46e7-81e6-
d096a213800f/woe5613_frustration-force_majeure_web.pdf> set. 06 Nisan 2023;
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Finally, turning to the concept of force majeure, under English law force majeure
is defined as an event arising beyond the reasonable control of one or both of the
contracting parties, which was unforeseeable at the time of the conclusion of the
contract and which prevents the party or parties from performing their
contractual obligations. While, under this doctrine, the unforeseeability of the
force majeure event at the time of contracting is likewise required, it is also
emphasized within this legal system that contractual provisions must expressly
stipulate the legal consequences to be attached to the occurrence of a force
majeure event. More explicitly, unlike in Continental European legal systems,
under English law it is necessary for the contract itself to attach legal
consequences to a force majeure event that was unforeseeable at the time of the
conclusion of the contract and arose beyond the control of the parties. Failing
such contractual regulation, it is not possible under English law to terminate the
contract on the basis of force majeure, except insofar as the doctrine of
frustration, as discussed above, may apply.In this regard, it should be emphasized
that force majeure clauses are commonly incorporated into contracts governed
by English law, and that such provisions must be examined with particular care.

Within the scope of all these explanations, if a general assessment is to be made
regarding the termination of contracts for justified grounds under English law, if
a situation arises beyond the reasonable control of the parties/one of the parties
and at the same time renders the performance of the contract/contractual
obligations impossible, then the theory of frustration may apply and the contract
may be terminated for justified ground under this theory. Other than that, if the
reasons for termination are explicitly listed in the contract (especially force
majeure), termination of the contract for justified grounds may also be possible
in case of the occurrence of those reasons.

<https://www.ukdefence.com/insights/march-2022-stuck-in-the-middle-force-majeure-and-
frustration-issues-from-a-charterers-perspective-157129/ (06.04.02023);
<https://www.steamshipmutual.com/publications/articles/forcemajeure0211> s.e.t. 06 Nisan
2023.
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Il. ANALYSIS OF WHETHER CURRENT SANCTION/SANCTIONS
CONSTITUTE(S) GROUNDS FOR UNILATERAL TERMINATION OF
THE VOYAGE CHARTERPARTY

1. Sanction Arising After the Conclusion of the Voyage Charterparty

It has been explained above that the sanctions imposed on Russia are not
international in nature; they have been adopted by the relevant states/EU in a
manner that will only have national/regional effects. Therefore, before
proceeding to the explanations on this matter, it is necessary to reiterate a point
that has already been examined above. Legally speaking, there is no international
regulation that compels the Republic of Tiirkiye to impose sanctions against
Russia, nor is there a decision taken at the national level by the Republic of
Tirkiye. However, it should also be noted that failure to comply with these
sanctions has serious commercial consequences. To give a more concrete
example, the determination that a Turkish company maintains commercial
relations with a sanctioned Russian entity may give rise to severe adverse
consequences, including the freezing of the Turkish company’s assets—and,
where applicable, those of its individual shareholders—Iocated in the European
Union and the United States, the prohibition of the company from engaging in
trade with EU and US entities, and even the denial of entry of its individual
shareholders into the EU and the United States.*” At this point, it is also
appropriate briefly to address the concept of the ultimate beneficial owner
(UBO), which reflects an approach differing from the doctrine of the corporate
veil® recognized under Turkish law, whereby legal persons are assessed
independently from the natural persons constituting them. The UBO legislation,
which has been enacted primarily as a preventive measure against money

8 For EU and US sanctions and the consequences of non-compliance with them, see
<https://www.consilium.europa.eu/en/press/press-releases/2025/10/23/19th-package-of-
sanctions-against-russia-eu-targets-russian-energy-third-country-banks-and-crypto-
providers/> accessed 24 October 2025;
<https://ec.europa.eu/commission/presscorner/detail/en/ip_25 2491> accessed 24 October
2025; <https://www.sanctionsmap.eu/#/main>  accessed 24 October  2025;
<https://www.congress.gov/crs-product/R480527> accessed 25 October  2025;
<https://en.wikipedia.org/wiki/International_sanctions_during_the_Russo-Ukrainian_War?>
accessed 25 October 2025; <https://www.cfr.org/in-brief/three-years-war-ukraine-are-
sanctions-against-russia-making-difference> accessed 25 October 2025;
<https://home.treasury.gov/news/press-releases/jy1298> accessed 25 October 2025.

For detailed explanations on the corporate veil theory, see. Oguzman Kemal, Seli¢i Ozer,
Oktay Ozdemir Saibe, Kisiler Hukuku (Filiz Kitabevi, 2012), 239-272; Serozan Rona, Medeni
Hukuk Genel Boliim Kigiler Hukuku (Vedat Kitapeilik, 2011), 439-448.
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laundering and terrorist financing, is founded upon the core idea that the natural
persons behind legal entities must also be taken into account and that legal
persons should not be assessed entirely independently of those individuals.*
More concretely, pursuant to UBO regulations, where the ultimate beneficial
owner of a charterer company entering into a voyage charterparty—namely, the
natural person who holds control over the company as a majority or sole
shareholder—is included on a sanctions list, the contract may be regarded as a
sanctioned transaction under EU and US law, even if the company itself is not
formally designated.

In light of the general explanations set out above, this section will examine the
fate of a voyage charterparty where, following the conclusion of the contract,
one of the contracting parties—particularly a contract-related party such as the
charterer or the consignee, or the ultimate beneficial owner thereof—is placed
on a sanctions list.

If, first, it is necessary to assess whether a sanctions decision that did not exist
and could not have been foreseen at the time of the conclusion of the contract
gives rise to impossibility of performance under Turkish law, it must be recalled,
as briefly explained in the preceding section, that impossibility of performance
requires, above all, that performance itself becomes impossible. In this respect,
it is evident that the imposition of sanctions does not, as such, prevent the
performance of a voyage charterparty, namely the carriage of cargo by allocating
the vessel, or a part thereof, to such cargo. Accordingly, since a sanction imposed
after the conclusion of the contract does not render performance impossible, it is
clear that it does not confer upon the debtor a right of unilateral termination for
just cause within the meaning of Articles 136 and 137 of the TCO.

It must also be examined whether such a situation may be regarded as a change
of circumstances within the meaning of Article 138 of the TCO. In this context,
the subsequent emergence of a sanction that did not exist at the time of the
conclusion of the contract, while not rendering performance impossible,
nevertheless renders performance excessively onerous for the debtor. This is
because, should the debtor perform its contractual obligations despite the

3 For detailed explanations on this matter, see <https://www.swift.com/risk-and-
compliance/know-your-customer-kyc/ultimate-beneficial-owner-ubo> 16 December 2025;
<https://sumsub.com/blog/ubo-ultimate-beneficial-owner/> 16 December 2025;
<https://www.moodys.com/web/en/us/kyc/solutions/ultimate-beneficial-owners.html> 16
December 2025.
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sanctions, it may face the risk of being placed on a sanctions list itself and,
consequently, of losing its commercial future. To put it more concretely, if the
port of call becomes subject to sanctions after the contract is concluded, or if the
counterparty to the contract, the carrier, or the major/sole shareholder of this
carrier is subsequently added to the sanctions list, the carrier may face the risk
of being subject to sanctions by the EU and the US if it continues to perform this
contract, as explained in the previous paragraphs, the carrier may face the risk of
being subject to sanctions by the EU and the US. In such circumstances, in our
opinion, demanding that the debtor, whose commercial future is exposed to such
a significant risk, fulfill their obligations arising from the voyage charterparty is,
above all, incompatible with the principle of good faith. Accordingly, it should
be accepted that, in such cases, the debtor under the voyage charterparty whose
performance has become excessively onerous may request the court to adapt the
contract to the changed circumstances. Faced with such a request, the court may,
depending on the nature of the case, adapt the contract accordingly. By way of a
concrete example, where one or both of the loading and/or discharging ports
specified in the voyage charterparty fall within the scope of sanctions, the court
may order that loading and/or discharge be carried out at alternative nearby ports
not subject to sanctions. However, where adaptation of the contract is not
possible—for instance, where one of the parties to the contract is itself included
on a sanctions list—the court may decide to terminate the voyage charterparty.

If we consider the issue from the perspective of the doctrine of frustration in
English law, if a situation arises that makes the performance of obligations
arising from the contract commercially impossible, it is accepted that the party
whose performance has become impossible may also terminate the contract
under English law. However, under the doctrine of frustration in English law, for
the contract to be terminated, the impossibility must have rendered the obligation
entirely different for the party where it arose. It should also be noted in this
context that, although under the doctrine of frustration the parties to a contract
are generally deemed to have assumed unforeseeable risks at the time of
contracting, recent Catalan Sea decision demonstrates that the standard of due
diligence expected from the party whose performance has become impossible
has been significantly heightened. In other words, it must be acknowledged that
the standard of due diligence has been substantially expanded, requiring parties,
at the time of entering into a voyage charterparty, to investigate whether there
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exists a potential risk of sanctions materializing.*> To explain the decision in
greater detail, the facts of the case concerned a voyage charterparty concluded
prior to Russia’s invasion of Ukraine (in November 2021), pursuant to which a
carriage was to be performed from the port of Ust-Luga to the port of Primorsk.
After the vessel arrived at the loading port and tendered its notice of readiness,
the shipowners identified, on the basis of the loading documents submitted to
them, that the shipper company was linked to an individual included on the
United Kingdom and European Union sanctions lists. Relying on the applicable
UBO regulations and on an express contractual provision, the shipowners
requested alternative orders from the charterers. The charterers, in turn, sought
to persuade the shipowners that the sanctions clause contained in the contract
was not engaged in the circumstances, submitting various documents for this
purpose. However, as the shipowners were not satisfied by these documents, the
charterers subsequently purported to terminate the contract for just cause,
alleging that the shipowners had wrongfully refused to load the cargo. The
shipowners then commenced proceedings, asserting that the termination of the
contract was unjustified. While the court examined in detail the war clause
contained in the charterparty, it also undertook an extensive analysis of the
parties’ respective duties of due diligence. The court held that, although the
shipowner was under an obligation, at the time of entering into the charterparty,
to investigate whether the contractual counterparty was included on a sanctions
list, this obligation could not be discharged merely by conducting a superficial
inquiry through publicly available internet sources. In particular, the shipowner
was required to examine carefully the additional documentation submitted by the
charterers. In this context, the court concluded that a party seeking to terminate
a voyage charterparty on the basis of sanctions imposed after the conclusion of
the contract (in the present case, the carrier/shipowner) may do so only by relying
on objective and concrete evidence, derived from reliable sources and existing
at the time the decision to terminate is taken. A decision to terminate based on
information obtained through cursory or superficial investigations does not
constitute the decision of a reasonable carrier or shipowner. Accordingly, the

40 For detailed explanations on this matter, see the Catalan Sea
decision.<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-
evidence-control-james-shirley-tom-griffiths> accessed 13 November 2025;
<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> accessed 13 November 2025; <https://vlex.co.uk/vid/tonzip-maritime-Itd-v-
1045233853> accessed 13 November 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> accessed 13 November 2025.
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court held that the termination of the voyage charterparty by the carrier was
unjustified.*

2. Sanction Existing Before the Conclusion of the Voyage Charterparty

A sanction that already existed prior to the conclusion of a voyage charterparty
does not constitute impossibility of performance under Turkish law, since, as
explained in the preceding section, it is evident that, from the perspective of the
Republic of Tiirkiye, there is no international or national legal sanction in force
that would render performance impossible.

It may be argued that a sanction decision already in force prior to the conclusion
of the contract would likewise not give rise to the possibility of adaptation of the
contract under Article 138 of the TCO. This is because, where the sanction
existed at the time of contracting, and no additional circumstance arises
thereafter, there would be no change of circumstances occurring after the
conclusion of the contract, and thus no basis for requesting adaptation of the
contract to changed circumstances. However, a further possibility must be
considered, namely a situation in which a sanction that was already in force at
the time of contracting subsequently changes after the conclusion of the contract.
To illustrate this more concretely, where, at the time of concluding the contract,
the carrier was still able to procure insurance cover for the performance of a
voyage charterparty subject to sanctions, but, following a subsequent decision
adopted after the conclusion of the contract, is no longer able to obtain such
insurance cover, or can only do so at a premium far exceeding the agreed freight,
it is submitted that adaptation of the contract under Turkish law should also be
considered permissible.More generally, whether a sanction decision that existed
prior to the conclusion of the contract may give rise to the possibility of
adaptation under Article 138 of the TCO should be determined by assessing the
specific circumstances of the individual case.

From the perspective of the doctrine of frustration in English law, the situation
is very clear. In circumstances where no event has arisen after the conclusion of

41 For detailed explanations on this matter, see the Catalan Sea decision.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> accessed 13 November 2025;
<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> accessed 13 November 2025; <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> accessed 13 November 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> accessed 13 November 2025; below para I11/3.
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the contract that renders performance impossible, and where it is accepted that
the carrier, as a party to the contract, assumed the risk of sanctions at the time of
contracting, it must be concluded that the contract cannot be unilaterally
terminated on the basis of the doctrine of frustration. In our view, in light of the
significant expansion of the pre-contractual duty of due diligence, as articulated
in the The Catalan Sea decision discussed above, this conclusion is now beyond
serious dispute.

3. The Existence of an Express Contractual Provision

Pursuant to the principle of freedom of contract, which constitutes one of the
fundamental principles of contract law, and in light of the precedence accorded
to the parties’ intention subject to the mandatory provisions of the law, it is
evident that, where the contract contains an express provision governing the fate
of the contract in the event of sanctions and/or war or armed conflict, such
provision shall take precedence and find primary application under both Turkish
law and English law.

In this context, prior to proceeding with further analysis, it should also be noted
that voyage charterparties frequently incorporate standard clauses—either within
standard form contracts or as separately agreed provisions—relating to force
majeure or war/civil war/armed conflict. Such clauses commonly provide that,
where the relevant force majeure event or war/civil war/armed conflict persists
beyond a specified period, the parties, or the relevant party, shall be entitled to
terminate the contract.*?

Turning first to an assessment from the perspective of Turkish law, it is clear in
light of the explanations set out above that the provisions of the TCO concerning
both impossibility of performance and excessive hardship constitute default
rules. Put more explicitly, where a voyage charterparty contains express
provisions governing the consequences of war, civil war, armed conflict or force
majeure, priority shall be given to the application of such contractual provisions;
only in cases where those provisions do not regulate the relevant consequences

42 For detailed information on this matter and the GENCON ‘94 example and Voywar clause
commonly wused in practice, see <https://www.bimco.org/contractual-affairs/bimco-

contracts/contracts/gencon-1994/> accessed 13 November 2025;
<https://ulgener.com/rusyanin-ukraynayi-isgalinin-sozlesmeler-uzerindeki-hukuki-etkileri-
savas-ve-yaptirim-klozlari-i45> accessed 13 November 2025;

<https://www.bimco.org/contractual-affairs/bimco-clauses/current-
clauses/war_risks_clause_for_voyage_charter_parties_2025/> accessed 13 November 2025.
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shall Articles 136, 137 and 138 of the TCO be applied to the specific case, to the
extent that their requirements are met. In any event, it must be emphasized that,
when interpreting such contractual clauses, the Turkish judge is required at all
stages to take into account the principle of good faith enshrined in Article 2 of
the TCCiv, which constitutes a fundamental guiding principle.

Turning to the issue from the perspective of English law, it is likewise accepted,
on the basis of the principle of freedom of contract prevailing in English contract
law, that an express contractual provision takes precedence over almost all other
doctrines, including the doctrine of frustration. In this context, it is necessary to
return once again to the Catalan Sea decision discussed in the preceding
paragraphs, as that judgment provides important clarification regarding the
conditions for the application of an express sanctions clause contained in the
contract. In this regard, the court first emphasized that clauses of a special nature
must be drafted in clear and precise terms, and that, in the absence of such clarity,
such clauses would be interpreted contra proferentem, that is, against the party
relying on them.*®* The court further held that the term “exposure to sanctions”
does not, in any way, imply that one of the parties has breached or will breach
sanctions.*The court went on to conclude, as also noted in the earlier analysis,
that any investigation undertaken in order to rely on a sanctions decision must
be carried out in a detailed manner within the scope of an objective duty of due
diligence, and that reliance on a sanctions clause must be based on concrete and
objective evidence. Taking this decision into account, it may therefore be
concluded that, under English law as well, where a voyage charterparty contains
a sanctions clause drafted in sufficiently clear and unambiguous terms, such a
clause shall take precedence and be applied primarily; however, the invocation
of that clause must be supported by specific and reliable data or evidence

4 <https://dwfgroup.com/en/news-and-insights/insights/2025/10/courts-decision-addresses-the-
construction-and-operation-of-sanctions-clauses-in-charterparties> accessed 13 November
2025.

4 For detailed explanations on the subject, see.
<https://www.quadrantchambers.com/news/catalan-sea-sanctions-clauses-and-evidence-
control-james-shirley-tom-griffiths> accessed 13 November 2025;

<https://www.wr.no/en/news/court-decision-reshapes-sanctions-risk-assessment-for-
shipowners> accessed 13 November 2025; <https://vlex.co.uk/vid/tonzip-maritime-ltd-v-
1045233853> accessed 13 November 2025; <https://dwfgroup.com/en/news-and-
insights/insights/2025/10/courts-decision-addresses-the-construction-and-operation-of-
sanctions-clauses-in-charterparties> accessed 13 November 2025.
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CONCLUSION

This study has examined, from a comparative perspective under Turkish law and
English law, whether the economic and commercial sanctions imposed on Russia
due to Russia—Ukraine war give rise to a right of termination for justified ground
in voyage charterparties. The analysis has been conducted in light of national
and international legal sources, recent judicial decisions, legal doctrine, and
practical applications.

Within this framework, it has been established that, under both Turkish law and
English law, a sanction decision that existed prior to the conclusion of a voyage
charterparty does not, save for exceptional circumstances, confer upon the
parties a right to terminate the contract for justified ground.

The position is, however, less clear where a sanction did not exist at the time of
contracting but emerged after the conclusion of the voyage charterparty,
particularly in relation to the application of express war, civil war, or force
majeure clauses contained in the contract. Where a sanction imposed after the
conclusion of the contract is of such a nature as to place the commercial future
of the carrier—who continues to perform its contractual obligations—at
significant risk, it should be accepted under Turkish law, in light of the principle
of good faith and Article 138 of the TCC, that the carrier must be granted the
right to request adaptation of the contract to changed circumstances, and, where
adaptation is not possible, to terminate the contract for justified ground.

From the perspective of English law, the issue remains controversial in light of
the recent Catalan Sea decision. In accordance with that judgment, a carrier
seeking to rely on a sanction decision that did not exist at the time of contracting
must demonstrate that the performance of its obligation has undergone a radical
transformation and that, despite having conducted detailed and diligent
investigations, it was not possible for such change to have been foreseen.

In assessing this divergence between Turkish law and English law from the
standpoint of meeting the needs of commercial practice, it may be observed that,
while the flexibility of the doctrine of adaptation under Turkish law allows for
equitable solutions tailored to the circumstances of the individual case, the
doctrine of frustration under English law—Dby providing greater commercial
certainty and predictability—may be considered more compatible with the
practical requirements of maritime commerce.
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In conclusion, whether sanctions give rise to a right of termination for justified
ground in voyage charterparties depends on factors such as the foreseeability of
the sanctions at the time of contracting, the specific contractual provisions agreed
by the parties, and the approach adopted by the applicable legal system. For this
reason, careful drafting of contractual terms, close monitoring of legal
developments and judicial decisions, and the inclusion of clear and
comprehensive sanctions and force majeure clauses in voyage charterparties are
of paramount importance in commercial practice.
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Deniz Seviyesi Yiikselmelerinin Deniz Yetki Alani Sinirlandirmalarina Etkisi:
132 Antlagmalar Hukuku, Uluslararas: Yargi ve Devlet Uygulamalari Isiginda Bir Inceleme

Bu calismada, yiiriirlikteki pozitif hukuk bakimindan normal esas hattin hareketli
(ambulatuar) niteliginin korundugu, Birlesmis Milletler Genel Sekreteri (BMGS)
nezdindeki aleniyet kazandirma & tevdi etme (deposit & publicity) pratiginin bazi
cografyalarda fiill bir sabitleme (fixing) etkisi dogurabildigi; bununla birlikte deniz
simirlandirma antlagmalarinin Viyana Antlagmalar Hukuku Soézlesmesi (VAHS) m.
62/2(a) uyarinca rebus sic stantibus’a kapali oldugu tezi smanmaktadir. Bulgular,
hareketli rejimin lex lata olarak stirdiigiini; idari-teknik kayit ve ilan mekanizmalarinin
normatif tadil olusturmadigini; mevcut sinirlandirma antlagsmalarinin nihailiginin ise
korunmas: gerektigini gostermektedir.

Anahtar Kelimeler: sEsas Hatlar eHareketli Esas Hatlar *Aleniyet Kazandirma & Tevdi
Etme *Deniz Yetki Alanlari « VAHS m. 62/2(a)

ABSTRACT

The implications of sea-level rise for maritime boundary delimitations established under
international law have become increasingly apparent. Since such boundaries are
inherently dependent on coastal geography, they are directly affected by the physical
changes driven by climate change. In this context, the doctrine of “rebus sic stantibus” -
fundamental change of circumstances - as codified in the law of treaties, has reemerged
as a central question regarding the validity of maritime delimitation agreements. This
article offers a comprehensive assessment of the concept of baselines under the United
Nations Convention on the Law of the Sea (UNCLOS) as well as the legal stability of
treaties, state practice, and the jurisprudence of international courts and tribunals. It
further discusses the future of existing delimitation arrangements in light of the need to
safeguard international peace and legal certainty.

This article argues that the ambulatory character of the normal baseline remains the lex
lata, that the deposit & publicity practice before the UN Secretary-General may produce
a de facto fixing effect in certain settings, yet maritime delimitation treaties remain
insulated from rebus sic stantibus under VCLT art. 62(2)(a). The findings indicate that
administrative recording does not amount to normative change and that the finality of
existing delimitation treaties should be preserved.

Keywords: <Baselines sAmbulatory Baselines sDeposit & Publicity *Maritime Zones
*VCLT art. 62(2)(a)

GIRIS
Kiiresel 6l¢ekte deniz seviyesindeki yilikselmelerin, deniz yetki alanlarinin tesisi
ve sinirlandirilmasina iligkin mevcut hukuki mimari iizerinde yapisal sonuglar

dogurdugu goriilmektedir. Deniz alanlarinin belirlenmesinde “karanin denize
hakimiyeti” ilkesinin esas oldugu;! normal esas hatlarin (Birlesmis Milletler

1 John Cooper, ‘Delimitation of the Maritime Boundary in the Gulf of Maine Area’ (1986) 16(1)
Ocean Development & International Law 59-90.
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Deniz Hukuku Sozlesmesi (BMDHS) m. 5)? kiy1 ¢izgisinin hukuki izdiistimii
olarak islev gordiigli ve bu cercevede kiyr morfolojisindeki degisimlerin deniz
yetki alanlarmin dis siirlarina yansiyabildigi kabul edilmektedir. Bu kabuller
cercevesinde, literatiirde “hareketli (ambulatory) esas hat” yorumu uzun siire
baskin bir konumda bulunmus, bununla baglantili olarak deniz seviyesindeki
yiikselmelerin esas hat—dis sinir iligskisinde siireklilik arz eden etkiler
dogurabilecegi degerlendirilmistir. S6z konusu etkinin 6zellikle kiy1 seridinin
gerilemesi, algak su ¢izgisinin yer degistirmesi ve buna bagh dis smir
kaymalarina iliskin tartismalar1 giindeme tasidig1 goriilmektedir. Ayn1 baglam,
giincel literatiirde hareketli esas hat yaklasimin dayanaklar: ile bu yaklagimin
sinirlarina iligkin tartismalarin birlikte ele alinmasim gerekli kilmaktadir.®

Deniz seviyesindeki yiikselmelerin, antlagmalarla tesis edilen deniz
sinirlandirmalarinin akibeti bakimindan antlagsmalar hukukunda yer alan “esash
degisiklik” (rebus sic stantibus) kurumunu yeniden giindeme getirdigi de tespit
edilmektedir. Bununla birlikte, sinir ¢izen antlagsmalarin Viyana Antlagmalar
Hukuku Sézlesmesi* (VAHS) m. 62/2(a) uyarinca sinir antlasmalar1 istisnasi
kapsaminda 6zel bir statiiye tabi tutuldugu; bu nedenle, deniz sinirlandirma
antlagmalarinin sirf ¢evresel/fiziksel degisiklikler gerekge gosterilerek sona
erdirilmesinin veya tek tarafli olarak gézden gegirilmesinin hukuki bakimdan
yiiksek esiklere baglandig1 yoniindeki yaklagimin o6gretide ve giincel
calismalarda agirlik kazandigr goriilmektedir. Sinirlandirma diizenlemelerinin
istikrar1, hukuki giivenlik ve barisin korunmasi gibi gerekgelerle s6z konusu
istisnanin deniz siir antlagmalarini da kapsadigi; ayrica m. 62°nin genel
sartlarinin (6ngoriilemezlik, temelden sarsma, degisikligin antlagmanin esash
temelini etkilemesi vb.) somut olayda siki yorumlandig1 vurgulanmaktadir. Bu
cerceve, deniz yetki alan1 sinirlandirmalarinin ¢evresel doniisiim karsisinda dahi
istikrarmin korunmasi lehine yorumlarin giiglendigini gostermektedir.®

2 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into
force 16 November 1994) 1833 UNTS 3.

3 Alfred Soons, ‘Some Observations on the ‘Ambulatory’ Nature of the Normal Baseline’ (2024)
1 Portuguese YB L Sea 5, 5,9,11.

4 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331.

5 Vasiliki Lampiri, ‘The Law of Treaties as a Safeguard for the Viability of Maritime
Delimitation Agreements in the Face of Sea-Level Rise’ (2025) 12(1) Journal of Territorial
and Maritime Studies 93, 93; Ugur Bayillioglu, ‘Deniz Seviyelerinin Yiikselmesi ve Esas
Hatlar Uzerindeki Etkileri: Yeni Bir Tiirk—Yunan Uyusmazligina Dogru Mu?’ (2022) 17(1)
Erciyes Universitesi Hukuk Fakiiltesi Dergisi 97, 117.
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Uluslararas1 yargisal ve yari-yargisal platformlarda deniz seviyesindeki
yiikselmelerin deniz hukukuna yansimalar1 giderek daha agik bicimde ele
almmugstir. Uluslararasi Deniz Hukuku Mahkemesi’nin (UDHM (ITLOS)) 21
Mayis 2024 tarihli damgma goriisiinde,® iklim degisikligi baglaminda deniz
cevresinin korunmasi ve muhafazasi yoniinden BMDHS hiikiimlerinin i¢erdigi
yiikiimliiliiklerin kapsami ayrintili bicimde degerlendirilmis; deniz seviyesindeki
yiikselme olgusunun da bu baglamda dikkate alinacagi belirtilmistir. S6z konusu
goriis, her ne kadar dogrudan deniz sinirlandirmasi antlagsmalarinin gecerliligine
hiikmetmemekte ise de taraf devletlerce iklim kaynakli etkilerin deniz cevresi
hukukunun genel cergevesi iginde gozetilmesi gerektigini vurgulamasi
bakimindan 6nem tasimaktadir. Bu degerlendirmelerin, ilerleyen bdliimlerde
antlagsmalarin istikrar1 ve yorumuna iligkin analizler i¢in baglamsal bir arka plan
sundugu kabul edilmektedir. Ayrica, anilan danisma goriisiine eslik eden
beyanlarda diger uluslararasi yargi mercilerinde yiiriitiilen siireglerle etkilesim
imkanina isaret edilmis; bdylelikle iklim kaynakli deniz olgularinin genel
uluslararas1 hukuk igtihadina yansima kanallar1 ortaya konulmustur.’

Tiirkge literatiirde, Oncelikle deniz alanlarinin sinirlandirilmasi, daha sonra da
deniz seviyesindeki yiikselmelerin esas hat—dis simr iliskisi ve deniz yetki
alanlarmin sinirlandirilmas iizerindeki etkileri ayrmntili bigimde tartigilmig;®
hareketli nitelik ile sabitleme (fixing) egilimleri arasindaki gerilim, devlet
uygulamalar1 ve uluslararas: orgiitsel caligmalar 15181nda irdelenmistir. Esas hat
kavramimin adalar ve adaciklar bakimindan belirlenmesinde karsilasilan
sorunlar; cezir yliksekliklerinin hukuki statiisii, yapay miidahalelerin
siirlandirmaya etkileri ve bolgesel 6rneklerde (Dogu Akdeniz dahil) yontemsel

6 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Advisory Opinion, 21 May 2024) ITLOS Case No 31.

7 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law, 6, para 2 <https://www.itlos.org> s.e.t. 4 Eyliil 2025;
ITLOS, ITLOS/PV.23/C31/1/Rev.1, 18, 29.

Bayillioglu, 97-139; Deniz Tekin Apaydin, ‘Diiz esas hatlarin belirlenmesinde adalarin rolii:
Adalar sacag1 bilmecesi’ (2019) 25(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk
Aragtirmalart Dergisi 565-589; Berkant Akkus, ‘Yapay Adalarin Uluslararast Deniz
Hukukundaki Statiisii’ (2024) 14(1) Siileyman Demirel Universitesi Hukuk Fakiiltesi Dergisi
465-511; Ahmet Ulutas, ‘Deniz Seviyesinin Yiikselmesinin Uluslararast Hukuk Bakimindan
Etkileri ve BM Uluslararas1 Hukuk Komisyonunun Calismalari® (2023) 31(1) Selguk
Universitesi Hukuk Fakiiltesi Dergisi 325, 325-393; Omer Mira¢ Sali, ‘Deniz Yetki
Alanlarinm Simirlandiriimasinda Dogu Akdeniz Adalar1® (2022) 5(1) Uluslararast Tliskiler ve
Diplomasi 38, 38—61; Sami Dogru, ‘Dogu Akdeniz’de Hidrokarbon Kaynaklari ve Uluslararasi
Hukuka Gore Bolgedeki Kita Sahanligt ve Miinhasir Ekonomik Boélge Alanlariin
Sinirlandirilmasi’ (2015) 119 TBB Dergisi 503.
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tercihlerin sonuglari da ayri basliklar halinde incelenmistir. Bu birikimin,
caligsmanin ilerleyen kisimlarinda antlagmalar hukukuna iliskin analizle birlikte
kullanilacag belirtilmelidir.

Uluslararast diizeyde kurumsal ¢alismalarin (6rnegin Birlesmis Milletler
Uluslararas1 Hukuk Komisyonu (UHK) baglaminda) deniz seviyesindeki
yiikselmelerin deniz hukuku, devletligin unsurlart ve kisilerin korunmasi
alanlarinda ortaya ¢ikardigi meseleleri tematik olarak ele aldigi; deniz hukuku
bakimindan esas hatlarn niteligi, deniz alanlarinin siirlandirilmasinin istikrari
ve buna bagli yorum sorunlarina iligkin materyallerin derlendigi goriilmektedir.
Bu zeminde, ¢aligmanin yontemi olarak; i) BMDHS nin ilgili hiikiimlerinin ve
esas hat kavraminin sistematik yorumu, ii) deniz simirlandirma antlagmalarinin
VAHS m. 62 gergevesinde degerlendirilmesi ve sinir antlagmalari istisnasi, iii)
uluslararasi yargi igtihadi ve danigma goriislerinin baglamsal etkisi, iv) devlet
uygulamalarinin ve Tirkce literatiirde Onerilen yontemlerin karsilagtirmall
analizi benimsenmistir.°

Mevcut yazinda, normal esas hattin hareketli (ambulatuar) niteligi ile sabitleme
egilimleri ¢ogunlukla ayr1 kulvarlarda ele alimmus; idari-teknik ilan/tevdi
stirecleri ile antlagsmalar hukukunun nihailik rejimi arasindaki etkilesim sinirli
Olciide tartisilmistir. Bu ¢alisma, hareketli esas hat rejimi ile sabitleme egilimi
arasindaki gerilimi, aleniyet kazandirma & tevdi etme (deposit & publicity)
uygulamasinin hukuki sinirlar1 ve VAHS m. 62/2(a) istisnasinin deniz sinirlarina
yansimasi lizerinden birlikte sinamaktadir. Bu gercevede ileri siiriilen temel tez,
hareketli rejimin lex lata olarak korundugu; aleniyet kazandirma & tevdi etme
pratiginin bazi baglamlarda fiili bir sabitleme etkisi tiretebildigi; ancak deniz
siirlandirma antlagmalarinin VAHS m. 62/2(a) uyarinca rebus sic stantibus’a
kapali oldugu yoniindedir. Yontem olarak, BMDHS ve VAHS hiikiimlerinin
sistematik yorumu, uluslararasi yargi igtihadi ve danigma gorisleri ile devlet
uygulamalarmin karsilastirmali analizi benimsenmistir. izleyen béliimlerde
sirasiyla, hareketli yaklagimin dogmatik zemini, aleniyet kazandirma & tevdi
etme rejimi ve uygulamadaki sabitleme oriintiileri, VAHS m. 31 ve m. 62
baglaminda simirlandirma antlagsmalarinin nihailigi ve uluslararas1 yargi
pratikleri ele alinacak; sonugta bulgular derlenecektir.

9 Claudio Grossman Guiloff, ‘Developments at the United Nations International Law
Commission on Sea-Level Rise’ (2024) 39(4) American University International Law Review
709, 741; Lampiri, 101.
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I. REJIMIN LEX LATA NiTELiGi: ESAS HAT-DIS SINIR iLiSKiSi

Deniz seviyesindeki yiikselmeler, 6zellikle kiiciik ada devletleri ile kiyr seridi
diisiik bolgelerde yer alan devletler bakimindan, Birlesmis Milletler nezdinde
uluslararasi baris ve giivenligin yani sira hukuki istikrar agisindan da yiiksek risk
doguran bir olgu olarak degerlendirilmektedir.’® Deniz seviyesindeki
yiikselmeler, yalnizca devletlerin mevcut sinirlar {izerinde degil, ayn1 zamanda
insan topluluklarinin varhigi tizerinde de dogrudan etkilere sahiptir. Deniz
seviyesinin yiikselmesinden kaginilmaz olarak etkilenecek devletler ile deniz
seviyesine yakin adalarda yasayan topluluklarin, topraklarini kaybetmeleri
halinde zorunlu olarak gé¢ etmek durumunda kalacaklar1 agiktir. Bu durum,
uluslararast hukuk bakimindan ‘zorunlu go¢’ ve ‘iklim miilteciligi’ tartismalarini
giindeme getirmektedir.™!

Ayrica deniz seviyelerinin yiikselmesi sonucunda kiy1 seridinin geri ¢ekilmesi
ya da tamamen yok olmasi, devletlerin karasular1 iizerindeki haklarinin
zedelenmesine yol agabilecektir. Bu baglamda, kara parcalarinin tamamen sular
altinda kalmasi, hem devletlerin egemenlik alanlarin1 hem de uluslararasi deniz
hukukunun mevcut diizenini tehdit eden en biiyiikk sorunlardan biri olarak
karsimiza ¢ikmaktadir.

Bu boliimde, BMDHS m. 5 ve ilgili igtihat baglaminda normal esas hattin algak
su c¢izgisiyle birlikte hareket eden niteliginin yiiriirliikkteki hukuktaki konumu
sistematik yorumla tespit edilmektedir.

1. Normal Esas Hat ve Hareketli Nitelik (BMDHS m. 5)

Normal esas hattin BMDHS m. 5 uyarinca kiy1 seridinin hukuki izdiisiimii olarak
tesis edildigi, i¢ sularin dig smirt ve karasularinin baslangic noktasi iglevi
gordiigii kabul edilmektedir; bu nedenle esas hattaki degisimlerin deniz yetki
alanlarinin  tliretilmis dig  smirlarina  zincirleme etki  dogurabilecegi
belirtilmektedir. Ayrica literatlirde m. 5’in tamimlayici ¢ergevesi, esas hat
noktalarinin harita/koordinatla gésterimi ve Uluslararasi Hukuk Dernegi (UHD)
Esas Hatlar Komitesi’nin normal esas hattin algak su ¢izgisiyle birlikte hareket
ettigi, degistirilebilir oldugu yoniindeki tespiti hatirlatilmistir.*?

10 Samuel Pyeatt Menefee, ‘Half Seas Over: The Impact of Sea Level Rise on International Law
and Policy’ (1990) 9 UCLA Journal of Environmental Law and Policy 175-218.

11 Menefee, 216.

12 Hatice Kiibra Ecemis Yilmaz, ‘Uluslararasi deniz hukuku boyutuyla deniz seviyelerindeki

yiikselmeler ve esas hattin belirlenmesi iizerine etkisi’, Nuran Koyuncu and Abdiilkadir Yildiz
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Soons makalesinde, mevcut hukuk bakimindan normal esas hattin hareketli
nitelikte oldugu agik¢a ifade edilmekte; buna karsilik, deniz seviyesindeki
yiikselmeler baglaminda mevcut hatlarin muhafazasini 6ngoren bir egilimin
devlet uygulamalarinda belirmeye basladigi; ancak bu egilimin hukukun
degistigi sonucunu doguracak oOlgiide yeknesak ve kararli bir uygulamaya
doniisiip doniismedigi konusunda heniiz kesin bir kanaate varilamadigi
vurgulanmaktadir.*®* Soons, m. 5 kapsaminda g¢izilen normal esas hattan
hesaplanan dis sinirlarin, esas hattin anlamli 6l¢lide yer degistirmesi halinde
BMDHS’ye uygunluk bakimindan itiraza agik kalacagini da belirtmektedir.'4

Tiirkge literatiirde normal esas hat tanimi ve hareketli nitelik, hem temel tanim
yazininda hem de giincel uygulama tartigmalarinda teyit edilmistir: “normal esas
hat, kiy1 boyunca uzayan en diisiik cezir hattidir” ifadesi, yerlesik tanimi
yansitmakta; diiz esas hatlarin ise ancak cografyanin izin verdigi istisnal
durumlarda uygulanabilecegi belirtilmektedir.®® Ayrica, Bayillioglu tarafindan
kaleme alinan ¢aligma ile Ulutag’in degerlendirmelerinde, deniz seviyesindeki
yiikselmenin esas hat—dis sinir iligkisini dogrudan etkiledigi; bu etkinin bolgesel
uyusmazliklara yansiyabilecegi vurgulanmistir.'®

2. Diiz Esas Hat, Adalar ve Teknik Yansimalar: Istisnai Yontem ve
Sinirlari

Diiz esas hat (BMDHS m. 7) yonteminin istisnai nitelikte oldugu; kiy1 seridinin
derin girintili—¢cikintili olmasi veya kiyr boyunca yakinda bir adalar dizisinin
bulunmas: gibi siki cografi kosullar arandigi kabul edilmektedir. Tiirkce
literatiirde, adalarin diiz esas hatta ve sinirlandirmaya etkileri ayrintilandirilmas;

(editdrler), Necmettin Erbakan Hukuk Arastirmalar: — Kamu Hukuku (NEU Basimevi 2021)
399-400.

13 Soons, 8-9.

14 Soons, 9.

15 Hakki Aydim, ‘Karasularmm Simrlarmin Tespiti ve I¢ Sularm Hukuki Rejimi’ (2003) 7(1)
Cumhuriyet Universitesi Ilahiyat Fakiiltesi Dergisi 61, 61,63. Aydin’in 2003 tarihli bu
makalesinde “ambulatuar/ambulatory” terimi agik¢a kullanilmamaktadir; burada teyit edilen
husus normal esas hattin algak su ¢izgisi olarak tanimi ve diiz esas hatlarin sadece girintili—
cikintili kiy1 cografyasinda uygulanabilecegi yoniindeki istisnal ¢ercevedir. Ambulatuar
(hareketli) nitelik tartismasi, Soons ve Uluslararas1 Hukuk Dernegi gibi kaynaklarda
mevcuttur. International Law Association, ‘Sydney Conference Report of the Committee on
International Law and Sea Level Rise’ (2018) para 15-25 <https://ila.vettoreweb.com> s.e.t. 4
Eyliil 2025.

16 Bayillioglu, 97-99; Ulutas, 328.
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“adalar sagag1” gibi teknik kavramlarin yontemsel sinirlar ¢izilmistir.!” Bu
sinirliliklar, diiz esas hatlarin genellestirilmis kullanimina yonelen itirazlar
hukuki bakimdan gerek¢elendirmektedir. Bdlgesel uygulama ve igtihat
Ozetlerinde, adalarin sinirlandirmadaki rolii, tam-—kismi etki ayrimlari ve
hakkaniyet ilkesiyle uyumlandirma mekanizmalari iizerinden incelenmistir.®

Hareketli normal esas hattin siirekli 6l¢iim/gilincelleme gerektiren teknik boyutu,
pratikte harita/pafta kullamimina yansimakta; Soons’un belirttigi iizere, dis
sinirlarin haritalarda gosterilmesi ve BM Genel Sekreteri’ne tevdi edilmesi, s6z
konusu ¢izimlerin itiraza kapali oldugu anlamina gelmemektedir. Normal esas
hattin anlamli Olclide geriye c¢ekilmesi hélinde, bu dis smirlar BMDHS
hiikiimlerine aykirilik gerekgesiyle diger devletlerce tartismaya acilabilecektir.
Bu tespit, normal esas hattan tiireyen EEZ/kita sahanligi simirlarinin da, esas
hattaki kaymalara duyarli bir hukuki/teknik hassasiyet tasidigini ortaya
koymaktadir.

3. Antlasmalar Hukuku Cercevesi: Esash Degisiklik ve Simir Antlasmalari
istisnasi

Deniz seviyesindeki yiikselmelerin, deniz sinirlandirma antlagmalar
bakimindan VAHS m. 62°deki rebus sic stantibus kurumunu giindeme tasidigi
goriilmektedir. Ancak Lampiri’nin eserinde, bu hiikmiin siki1 kosullar
(6ngoriilemezlik; rizanin esash temelinin ortadan kalkmasi; yiikiimliiliiklerin
radikal doniistimii) yaninda, m. 62/2(a) smir antlagmalar1 istisnasi
vurgulanmakta ve sinirlandirma antlagmalarinin nihai/istikrarli diizenlemeler
olarak ele alindig1 belirtilmektedir. Lampiri, sinirlandirma antlagmalarinin
sonlandirilmasi veya revizyonu lehine ileri siiriilen arglimanlar1 adim adim
¢oziimleyerek, VAHS m. 31 ve m. 62 ekseninde yiiksek esik degerlendirmesine
ulagmaktadir. Ayn1 calismada, devlet ve antlagma uygulamasi ile doktrinde,
sinirlandirma antlasmalarinin nihailik/istikrar karakterinin alt1 ¢izilmekte; m.
62’ye basvuru i¢in 6ngoriilen kiimiilatif sartlarin deniz seviyesindeki yiikselme
baglaminda ispatinin fevkalade gii¢ oldugu; bu nedenle deniz sinirlandirma
antlagsmalarinin vaa’d ettigi istikrarin antlagmalar hukuku kurallar1 tarafindan

17 Apaydin, 565, 567-568.
8 Dolunay Ozbek, ‘Deniz  Alanlarinin  Sirlandirlmasinda  Adalarm  Etkisinin
Degerlendirilmesi’ (2019) 2(1) DEHUKAM Journal of the Sea and Maritime Law 111, 140-
141, 143-144; Berat Lale Akkutay, ‘Ege Karasulart Siirlandirmasinda Adalarin Etkisinin
Uluslararas1 Hukuk Bakimindan Degerlendirilmesi’ (2018) 33 Tiirkiye Adalet Akademisi
Dergisi 193,199,203,206.

19 Soons, 10.
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zayiflatilmadigy, bilakis korundugu sonucuna varilmaktadir.?’ Buna paralel bir
cizgi Tiirkge literatiirde de izlenmekte; normal esas hattin tanimi/iglevi ile diiz
esas hattin istisnailigi baglaminda, siirlandirma diizenlemelerinin hukuki
giivenlik ve baris amaclariyla degisime direngli kurgulandig1 goriilmektedir. 2

4. UDHM Damisma Gériisii (21 Mayis 2024) ve UHK Cahsmalari:
Baglamsal Etki ve Uygulama

Iklim Degisikligi ve Uluslararass Hukuk Hakkinda Kiigiik Ada Devletleri
Komisyonu (Commission of Small Island States on Climate Change and
International Law -COSIS) basvurusu tizerine UDHM tarafindan 21 Mayis 2024
tarihinde verilen Danmisma Goriisiinde, iklim degisikligi kaynakli etkilerin
(okyanus 1sinmasi, deniz seviyesinin yiikselmesi, asitlesme) deniz ¢evresinin
korunmasi ve muhafazasina iliskin BMDHS’den dogan yiikiimliiliiklerin
yorumunda dikkate alinmasi gerektigi belirtilmistir. Goriisiin  baglayict
olmamakla birlikte uluslararast1 hukukun gelisimine etki eden ikna giicii
vurgulanmis; yargisal yetki ve bagvurunun kapsami degerlendirilmistir. Bu
cerceve, dogrudan deniz smirlandirma antlasmalarimin  gecerliligine
hiikmetmemekle beraber, deniz seviyesindeki yiikselme olgusunun deniz
hukuku normlarinin yorumuna sistemik entegrasyonu bakimindan baglamsal bir
dayanak olusturmaktadir.??

Ote yandan, Birlesmis Milletler UHK nezdinde 2019°dan bu yana yiiriitiilen
calismalarda, deniz hukuku—devletlik—kisilerin korunmas: eksenlerinde deniz
seviyesindeki yiikselmenin etkileri tematik raporlarla islenmis; hukuki istikrar,
hakkaniyet ve hareketli esas hat tartigmalar1 bir arada degerlendirilmistir. UHK
Calisma Grubu’nun birinci/ikinci mesele raporlari, ek kagitlar1 ve 2024 tarihli
Sekretarya Muhtirasi ile giincel birikimin hukuki istikrar ve isbirligi ilkelerine
yaslandigi gozlemlenmektedir. Bu miiktesebat, hareketli yorum-sabitleme
egilimi geriliminde, kisa vadede mevcut sinirlandirma metinlerinin evrimsel
yorumla ayakta tutulmasi ve c¢evresel ylikiimliiliklerin BMDHS Part XII
cercevesinde yerine getirilmesi yoniinde bir yakinsama sergilemektedir.?

20 Lampiri, 93, 97.
2L gali, 38-61; Fuat Aksu, “Tiirkiye-Yunanistan iliskilerinde Deniz Yetki Alam1 Uyusmazhklar1’®
(2024) 13(2) Avrasya incelemeleri Dergisi 89-122.

22 Arooba Mansoor, ‘The International Tribunal for the Law of the Sea Advisory Opinion on
Climate Change and International Law’ (2024) 2024 RSIL L Rev 172, 174-175.

2 Guiloff, 716-719.
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Tiirkge literatiirde, s6z konusu uluslararast gelismelerin ulusal/bolgesel
uyusmazliklara etkileri; esas hat—dis smnir iligkisinin metodolojisi; adalarin
sinirlandirmadaki tam/kismi etki sorunlari; yapay adalarin statiisii ve harita/pafta
bildirimlerinin hiikm1 niteligi lizerinden izlenmistir. Degerlendirmelerde, deniz
seviyesindeki ylikselmenin Tiirkiye—Yunanistan baglamindaki olas1 yansimalari
ve stratejik dikkat gerektiren yonleri de ayrica ele alimmustir.?*

Tespitler 15181nda, mevcut pozitif hukukta normal esas hattin hareketli niteliginin
korundugu; buna karsilik mevcut hatlarin muhafazasim telkin eden egilimlerin
devlet uygulamasinda emareler gosterdigi; ancak bunun heniiz 6rf—adet veya
ardil uygulama yoluyla zimni tadil seviyesinde kesinlesmedigi goriilmektedir.?®
VAHS m. 62°deki yiiksek esik ve sinir antlagmalari istisnasi sebepleriyle, deniz
sinirlandirma  antlagmalarinin  toplu  halde esasli degisiklik iddiasiyla
sarsilmasinin hukuken uzak bir ihtimal oldugu; buna karsilik evrimsel yorum ve
teknik giincellemeler yoluyla mevcut sinirlandirmalarin istikrarinin korunacagi
ongoriilmektedir. UDHM Danisma Goriisii ve UHK birikimi ise, deniz
seviyesindeki yilikselmenin deniz ¢evresi yiikiimliiliikleri ve igbirligi ekseninde
sistemik bigimde gozetilmesini gerektiren bir yorum zemini saglamaktadir.?
Bu boliimde, normal esas hattin hareketli niteliginin yiiriirliikteki hukukta
korundugu; diiz esas hatlarin istisnal bir teknik oldugu ve esas hat—dis siur
zincirlemesinin hukuken gegerli oldugu tespit edilmistir. Bir sonraki boliimde,
aleniyet kazandirma & tevdi etme rejimi ile devlet uygulamalarinin sabitleme
iddiasina nasil zemin teskil ettigi incelenecektir.

Il. ALENIYET KAZANDIRMA & TEVDIi ETME VE SABITLEME
TEZININ UYGULAMADAKI GORUNUMLERI

Birlesmis Milletler Okyanus Isleri ve Deniz Hukuku Dairesi (Division for Ocean
Affairs and the Law of the Sea — BMOIDHD), deniz yetki alanlarina iliskin harita
ve koordinatlarin tevdi ve ilan siirecini yiiriitmektedir. Bu siirecin temel islevi,
devletlerin tek tarafli bildirimlerini goriiniir kilmak ve seffaflik saglamaktir.
Ancak, bu kayit ve ilan islemlerinin, antlasma hukuku bakimindan normatif bir
degisiklik dogurmadigi, yalnizca fiili bir istikrar etkisi yaratabilecegi kabul
edilmektedir. Uluslararasi1 Adalet Divan1 (UAD) da, Qatar v Bahrain davasinda,

24 Bilge Sena Erdem, ‘iklim Miiltecilerinin Hukuki Statiisii Meselesi: Deniz Seviyesinin
Yiikselmesi ve Ada Ulkelerinde Yasayanlarin Durumu’ (2023) 5(2) DEHUKAM Journal of
the Sea and Maritime Law 25-103; Akkus, 465 vd.; Bayillioglu, 97 vd.

2 Soons, 8,9,11.
26 Mansoor, 173,177,181.
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harita ve belgelerin tek basina baglayici nitelik tasimadigini, ancak devlet
uygulamasini teyit eden yardimc1 kamitlar olabilecegini vurgulamgtir.?’

Benzer sekilde, literatirde BMOIDHD nezdinde yapilan tevdi islemlerinin,
devletler arasindaki simir uyusmazliklarini ¢ozme yetkisi bulunmadigi ve bu
nedenle baglayict hukuki sonu¢ dogurmadig belirtilmektedir.?® Bununla birlikte,
s0z konusu kayitlarmn uluslararasi toplum nezdinde yarattig1 aleniyetin, fiili bir
istikrar ve devlet uygulamalari arasinda dolayli bir uyum tegvik edici etki
yarattig1 kabul edilmektedir.?®

1. BMOIDHD Aleniyet Kazandirma & Tevdi Etme Mekanizmasi:
Harita/Koordinat Sunumlari, Due Publicity ve Uygulamadaki Isleyis

1982 BMDHS, esas hatlarin ve dig sinirlarin hukuki gecerliliginin yalnizca i¢
hukukta ilanla degil, belirli aleniyet kazandirma ile tevdi etme usulleriyle
pekistirilmesini 6ngérmektedir. Esas hatlar (m. 16/2), takimada esas hatlar1 (m.
47/9), karasular1 (m. 16), MEB (m. 75/2) ve kita sahanlig1 dig sinirlar1 (m. 76/9;
m. 84/2) i¢cin BM Genel Sekreterine harita veya cografi koordinat listelerinin
tevdi edilmesi ve due publicity (geregi gibi ilan) yiikiimliligi diizenlenmistir.
BMOIDHD tarafindan vyiiriitiilen aleniyet kazandirma & tevdi etme pratigi;
devletlerin tevdi yazismalarinin alinmasi, Deniz Yetki Alanlarma Iliskin
Bildirimler (Maritime Zone Notifications DYAIB) yoluyla iiye devletlere
duyurulmast ve ilgili dokiimanlarin ¢evrimi¢i erisime agilmasi seklinde
isletilmektedir.®*® Ayrica, teknik rehberler ve kurum raporlari, tevdi edilecek
belgelerin Olgek, datum ve koordinat gerekliliklerini ayrintilandirmakta;

27 1CJ, Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v
Bahrain) [2001] ICJ Rep 40, para 89.

28 Clive Schofield, ‘Departures from the Coast: Trends in the Application of Territorial Sea
Baselines under the Law of the Sea Convention’ (2012) 27(4) International Journal of Marine
and Coastal Law 723, 739.

29 Barbara Kwiatkowska, ‘Baselines in the Law of the Sea: The Role of the Division for Ocean
Affairs and the Law of the Sea’ (1990) 21(3) Ocean Development & International Law 195,
200

30 United Nations — Division for Ocean Affairs and the Law of the Sea, Deposit and Publicity of
Charts or Lists of Geographical Coordinates
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/depositpublicity.htm> s.e.t.
4 Eylil 2025; United Nations Convention on the Law of the Sea (UNCLOS), signed 10
December 1982, entered into force 16 November 1994, 1833 UNTS 3, arts 16(2), 47(9), 75(2),
76(9), 84(2) (UN Treaty Series, No 31363).
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mevzuat veya sinirlandirma antlagmasinin tek basina due publicity yerine
gegmedigi vurgulanmaktadir.3!

Devlet uygulamasinda, bu mekanizmanin sistematik kullanildig1 goriilmektedir.
Ornegin Cook Adalar1, 2024’te hem esas hatlara hem de dis simnirlara iliskin
koordinat listelerini tevdi ederken, iklim kaynakli degisimlere ragmen
giincelleme ylkimliliigi dogmadigi yolundaki yorumunu da bildirimine
eklemistir.> Benzer sekilde, Meksika dahil bir¢ok iilkenin devlet dosyalari
altinda giincel tevdi/bildirimlerinin toplandigi resmi sayfalar, uygulamanin
siirekliligini gdstermektedir.

Bu bildirim sistemi, doktrinde hareketli esas hat kuralinin yarattigi pratik
belirsizliklerin  idari/teknik  araclarla  asgarlye indirilmesi  seklinde
degerlendirilmistir. Soons’un klasik c¢alismasi, deniz seviyesindeki fiziki
degisimlerin esas hatt1 cografi olarak hareketli kildigi;* dolayisiyla mevzuatin
ve bildirim/usull adimlarin zamanl giincellenmemesi halinde yetki alanlarmin
de facto kaymasina yol acabilecegi uyarisini erken tarihte yapmstir.® Bu
cercevede harita/koordinat tevdiinin yalniz teknik degil, hukuki belirlilik
fonksiyonu icra ettigi kabul edilmektedir.

3L International Hydrographic Organization (IHO), International Association of Geodesy (IAG)
and Intergovernmental Oceanographic Commission (IOC) — Advisory Board on the Law of
the Sea (ABLOS), A Manual on Technical Aspects of the United Nations Convention on the
Law of the Sea (TALOS Manual) (5th edn, IHO, Monaco 2006)
<https://www.gc.noaa.gov/documents/geil iho tech aspects los.pdf> s.e.t. 4 Eyliil 2025.

32 International Hydrographic Organization (IHO), Resolutions of the International
Hydrographic Organization (M-3) (updated July 2024, IHO Monaco 2024)
<https://iho.int/uploads/user/pubs/misc/M3-E-2024 July.pdf> s.e.t. 4 Eylil 2025; Cook
Islands — Division for Ocean Affairs and the Law of the Sea, Circular Communication M.Z.N.
153.2021.LOS: Deposit of lists of geographical coordinates of points concerning baselines
and maritime limits (16 August 2021, United Nations, New York)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/mzn_s/mzn_15
3 cook islands.pdf> s.e.t. 4 Eyliil 2025; Cook Islands — Division for Ocean Affairs and the
Law of the Sea, State File: COK (deposits & publicity)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/STATEFILES/COK.htm>
s.e.t. 4 Eyliil 2025.

3 Mexico — Division for Ocean Affairs and the Law of the Sea, State File: MEX (deposits &
publicity) (30 June 2025)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/STATEFILES/MEX.htm>
s.e.t. 4 Eyliil 2025.

34 Soons, 9.

% Guiloff, 733,734,737.
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2. Devlet Uygulamalar ve Sabitleme Oriintiileri

Son on yilda, 6zellikle Pasifik Adalart Forumu (Pacific Islands Forum — PAF)
bolgesinde, iklim kaynakli deniz seviyesi yiikselmesi kargisinda “maritime zones
shall be maintained without reduction” (deniz yetki alanlar1 azaltilmaksizin
muhafaza edilecektir) anlayisini agik¢a benimseyen sabitleme yoniinde bolgesel
bir siyasal-hukuki tutum olusmustur. 6 Agustos 2021 tarihli PAF Bildirisi,
So6zlesme’ye uygun bigimde tespit edilip Birlesmis Milletler Genel Sekreteri
(BMGS)’ne bildirilen deniz alan1 dis sinirlarinin, deniz seviyesindeki
degisiklikler nedeniyle azaltilmayacagini ve gézden gecirilmeyecegini beyan
etmektedir.®® Bu tutum, bélgesel ve kiiresel platformlarda genis destek gormiis;
cesitli devlet bildirileri ile teyit edilmistir.3” Uygulamada, Cook Adalari’nin tevdi
belgesine ekledigi gozlemler ve bazi Pasifik devletlerinin i¢ hukuk/regiilasyon
adimlari, sabitleme yoniindeki agik pratik ornekleri arasinda zikredilmektedir.®®

Doktrinde, hukuki istikrar, glivenlik ve ongoriilebilirlik ilkeleri sabitlemenin
baslica dayanaklar1 olarak gosterilmektedir. UHK siirecine atif yapan
degerlendirmeler, devletlerin gilincellememeyi tercih etmesi gibi olumsuz
davranig-bi¢imlerinin dahi zaman i¢inde sonraki uygulama (subsequent practice)
veya tarihsellegsmis konsolidasyon (historical consolidation) seklinde etkiler
dogurabilecegini tartismistir.*® Bu ¢izgi, hareketli kural ile sabitleme arasindaki
gerilimi, mevcut sinirlar korunurken yeni haklarin genisletilmemesi ve

3% Ppacific Islands Forum, Declaration on Preserving Maritime Zones in the Face of Climate
Change-related Sea-Level Rise (adopted 6 August 2021, PIF Secretariat, Suva)
<https://forumsec.org/publications/declaration-preserving-maritime-zones-face-climate-
change-related-sea-level-rise> s.e.t. 4 Eyliil 2025.

37 Declaration on Preserving Maritime Zones in the Face of Climate Change-related Sea-Level
Rise.

3 BMDHS m. 16/2,47/9,75/2 ve 84/2 gergevesindeki aleniyet kazandirma & tevdi etme (deposit
& publicity) rejimi kapsaminda devlet beyanidir. Bu beyan, deniz seviyesi yiikselse dahi
mevcut resmi tevdiye konu deniz yetki alanlarmi “gdzden gecirme/yenileme yikiimliiligi
bulunmadig1” anlayisini kayda gecirerek “sabitleme (fixing)” egilimini agik¢a ortaya koyar.
Cook Islands, Observations appended to the deposit of charts/lists of geographical coordinates
of points under the United Nations Convention on the Law of the Sea (MZN No 153) (5 May
2021, DOALOS, UN OLA)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/DEPOSIT/040
bservationsEng.pdf> s.e.t. 6 Eyliil 2025; Federated States of Micronesia, Written Statement to
ITLOS, Case No 31 (COSIS AO) (2023-2024); Federated States of Micronesia, Submission to
the International Law Commission: Sea-level rise in relation to international law (2021-);
Clive Schofield and David Freestone, ‘Options to Protect Coastlines and Maritime Zones from
the Impacts of Climate Change and Sea Level Rise: The Situation in the Pacific Region’ (2016)
32 The International Journal of Marine and Coastal Law 135-164.

39 Lampiri, 93; Soons, 9-11.
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bildirimli/tescilli ~ ¢izgilerin hukuki istikrarinin  gdzetilmesi ilkeleriyle
uzlastirmay1 amaglamaktadir. Nitekim siirekli degisen esas hatlarin hem idari
hem de uyusmazlik ¢6ziimii bakimindan 6ngoriilemezlik iiretecektir.*

Yargisal olarak, Bay of Bengal (Banglades/Hindistan) 2014 tahkiminde
gelecekteki fiziki degisimlerin simirlandirmaya yansitilmadigi, mahkemenin
somut tarihteki cografi veriler {izerinden adil ¢o6ziim testini yiriittigi
goriilmiistiir.** Bu o6rnek, c¢izilmis dis smrlarin sonradan kendiliginden
erimeyecegi ve mahkeme/heyetin dinamik cografyay1 temkinle ele aldig
yoniindeki degerlendirmeleri desteklemistir. UDHM nin 21 Mayis 2024 tarihli
Iklim Degisikligi Damigma Goriisii ise esasen BMDHS XII. Kistm kapsanmindaki
cevresel yiikiimliliikleri due diligence standardi altinda netlestirmis, esas hat/dig
sinir meselesini dogrudan ele almamustir.*? Bu bulgular, BMOIDHD nezdindeki
bildirim/tevdi rejiminin, harita ve koordinatlarin ilan1 yoluyla idari-teknik
ongoriilebilirlik ve belirli dlgiide fiill istikrar iiretebildigini gostermektedir.
Bununla birlikte, s6z konusu kayit-ilan islemleri mahiyetleri geregi hukuki
normun igerigini kendiliginden doniistirmemekte; orf-adet veya zimni tadil
doguracak nitelikte sayllmamaktadir. Bu nedenle deniz smirlandirma
antlagsmalariin kalicilig1 ve degisime kapaliligi, aleniyet kazandirma & tevdi
etme pratiginden ziyade antlagsmalar hukukunun istisna rejimi, bilhassa VAHS
m. 62/2(a) tarafindan belirlenmektedir. Bir sonraki boliimde, bu ayrim VAHS m.
31 ve m. 62 hiikiimleri 15181nda sistematik olarak incelenecektir.

40 Ecemis Yilmaz, 409-410.

4 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and India
(Bangladesh/India), Award (Permanent Court of Arbitration, 7 July 2014) XXXII RIAA 1,
paras 212-217, 399 <https://legal.un.org/riaa/cases/vol_XXXI1/1-182.pdf> s.e.t. 4 Eyliil 2025.

42 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Advisory Opinion) (ITLOS, Case No 31, 21 May
2024) paras 149, 196-204, 235-243, 388
<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05
.2024_orig.pdf> s.e.t. 4 Eyliil 2025; Commission of Small Island States on Climate Change
and International Law (COSIS), Legal Briefing Note: ITLOS Case No 31 — Key Points for the
ICJ AO Process (2024) <https://www.cosis-ccil.org/images/media/COSIS-
Briefing%20Note_ITLOS%20A0%20points%20relevant%20t0%20the%201CJ%20A0.pdf>
s.e.t. 4 Eyliil 2025.
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3. Kita Sahanh@ Simirlar1 Komisyonu (Commission on the Limits of the
Continental Shelf — KSSK) ile Etkilesim (m. 76/8 Tavsiyeleri —m. 76/9, m.
84/2 Tevdi)

Kita sahanliginin dis sinirlarina iliskin siireg, KSSK tavsiyeleri (m. 76/8) ile
BMGS’ye tevdi (m. 76/9, m. 84/2) arasindaki iki asamali bir semaya
dayanmaktadir. Devletler, KSSK tavsiyelerini aldiktan sonra kesin ve baglayici
nitelikteki dis sinirlarini tesis etmekte; akabinde harita/koordinat ve jeodezik
verileri BMGS’ye tevdi etmekte, BMOIDHD da bunlara due publicity
saglamaktadir.*®* KSSK’nin teknik/dnerisel rolii ile BMOIDHD nin sekretarya
fonksiyonu, prosediiriin ayrik fakat tamamlayici niteligini ortaya koymaktadir.

Iklim kaynakli deniz seviyesi yiikselmesi, dogrudan kita sahanhigmin dis
sinirlarinin (6zellikle jeomorfolojik dlciitlere dayali 200 deniz milinin tesi) de
jure durumunu degistirmemektedir; zira bu smnirlar deniz yiizeyi degil, deniz
tabam kriterleriyle belirlenmektedir. Bu husus, kita sahanligina iliskin pozitif
hukukun tanimsal yapisindan ve KSSK uygulamasinin sistematiginden
anlagilmaktadir.** Yani, kita sahanlimin dig sinirlart deniz yiizeyindeki
degisimlere degil, deniz tabani/jeomorfolojiye (BMDHS m. 76’daki teknik
formiiller ve kisit ¢izgiler) dayanir; ayrica KSSK tavsiyeleri esas alinarak tescil
edilen dig sinirlar kesin ve baglayici niteliktedir. Dolayisiyla, deniz seviyesindeki
yikkselme kita sahanliginin dig sinirlarinin de jure durumunu dogrudan
degistirmez; bu, hem tanimin (seabed & subsoil) niteliginden hem de KSSK
stirecinin kurumsal sistematiginden ¢ikar. Ayrica konuya iliskin, KSSK ’nin rolii
ve dig smirlarin  tevdi/duyurulma sartlari, iklim etkileri baglaminda
dzetlenmistir.*®

4 BMDHS m. 76(8)—(9) ve m. 84(2); Charlotte Salpin, ‘Establishing the Outer Limits of the
Continental Shelf: The Role of the Commission on the Limits of the Continental Shelf’
(International Seabed Authority, 2022), 3-5 <https://www.isa.org.jm/wp-
content/uploads/2022/12/Salpin-2.pdf> s.e.t. 4 Eyliil 2025.

4 Hilde Woker, ‘Disagreements between the Commission on the Limits of the Continental Shelf
and Submitting Coastal States’ (2024) 39(2) The International Journal of Marine and Coastal
Law 252, 254.

4% Ydhan Naidoo, ‘The Maintenance of Territorial Sovereignty after Submergence’ (2025)
Oxford University Undergraduate Law Journal 134,149-152; International Hydrographic
Organization (IHO), International Association of Geodesy (IAG) and Intergovernmental
Oceanographic Commission (IOC) — Advisory Board on the Law of the Sea (ABLOS), A
Manual on Technical Aspects of the United Nations Convention on the Law of the Sea (TALOS
Manual) (5th edn, IHO Monaco 2006) vol 2 ‘Publicity and Deposit” <https://docs.iho.int>s.e.t.
4 Eyliil 2025.
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Bununla birlikte, teskil edici belgelerin (sinirlandirma antlagmalari, KSSK
sonrast de jure dis smir haritalari, DYAIB’ler) arsivlenerek ilan edilmesi,
sabitleme tezinin usuli dayanaklarin1 giiclendirmektedir. Zira due publicity ve
resmi kayit sayesinde, devletlerin giincellememeyi veya siirdiirmeyi tercih ettigi
sinirlar delil degeri kazanmakta; iddia edilen normatif istikrar pratikle
desteklenmektedir.

4. Bolgesel Goriiniim: Dogu Akdeniz I¢in iImkén ve Riskler

Dogu Akdeniz’de, deniz seviyesindeki yilikselmenin esas hatlar ve dis sinirlar
iizerindeki muhtemel etkileri {izerine Tiirkce literatiirde erken uyar1 niteliginde
calismalar kaleme alinmistir. Bayillioglu, deniz yetki alanlarinin baslangic
noktast olan esas hatlarin iklim etkileriyle hareketli hale gelebilecegini ve bunun
Tiirk—Yunan uyusmazliklar1 baglaminda yeni sorun alanlar1 dogurabilecegini
belirtir.* Dogu Akdeniz’de diiz esas hatlarin ve “adalar sagag1” kavraminin
kotiiye  kullanilmasimin  sinirlandirma  ihtilaflarina  orantisiz  etkiler
dogurabilecegi yoniindeki uyarilar da hatirlatilmalidir.*’

Bolge devletlerinin bir kismi (6r. Misir—-GKRY, GKRY-Israil, Yunanistan—
Misir gibi) sinirlandirma antlagmalari ile dis sinirlarini tespit etmis; Tiirkiye ise
Libya ile imzaladigt Mutabakat Muhtirasi araciligiyla uluslararasi hukuka
uygun, mesru ve dengeleyici nitelikte haklarini koruyan bir adim atmistir. Bu
durumda, sabitleme yoniinde Pasifik’te goriilen kolektif ve agik beyan tarzi bir
yaklasim heniiz kurumsallasmis degildir. Ancak hukuki istikrar ve
ongoriilebilirlik igin harita/koordinat tevdiinin ve DYAIB duyurularmin
sistematiklestirilmesi, bdlge icin asgari miisterek bir uygulama zemini
saglayabilir. Bu tespit, hareketli kural ile sabitleme tezinin belgeye dayali istikrar
ekseninde uzlagtirilabilecegine isaret eder.

Ote yandan, yargisal egilim, sinirlandirmada karar tarihindeki cografi ve
hukuksal fotograf iizerinden hareket etmektedir. Banglades/Hindistan kararinda
oldugu iizere, ileride meydana gelebilecek fiziki degisimlerin 6ngdrii yoluyla
bugiinden tasarlanmasi genel olarak kaginilmig; bu yaklasim sabitleme
bahanesiyle genisletici yorum riskini frenlemektedir. UDHM’nin 21.05.2024
tarihli Danigsma Goriisii ise, deniz ¢evresinin korunmasi ve muhafazasi
baglaminda siki bir due diligence standardini teyit etmis; iklim etkileri (okyanus
1sinmasi, deniz seviyesi ylikselmesi, asitlesme) karsisinda ozel tedbir

4 Bayillioglu, 100-101.
47 Apaydin, 580-581.
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yiikiimliiliklerini somutlastirmistir. Bu ¢erceve, bolgesel pratikte emisyon
azaltimu, uyum/adaptasyon ve ekosistem temelli tedbirleri
sinirlandirma/sabitleme tartismalarindan normatif olarak ayirarak ele almay1
gerektirir.

Bu bulgular, BMOIDHD nezdindeki aleniyet kazandirma & tevdi etme
rejiminin, harita ve koordinatlarin ilan1 ile BMGS’ye tevdi yoluyla idari-teknik
ongoriilebilirlik ve delil degeri sagladigimi gostermektedir. Bununla birlikte, s6z
konusu kayit—ilan iglemlerinin kendi bagina 6rf-adet hukuku tesis etmedigi veya
yiriirliikteki kurallarda zimni tadil meydana getirmedigi; sabitleme etkisinin
normatif degil pratik nitelikte seyrettigi tespit edilmistir. Deniz sinirlandirma
antlagsmalarimin kaliciligr ve degisime kapaliligi, aleniyet kazandirma & tevdi
etme uygulamasindan ziyade antlasmalar hukukunun istisna rejimi (VAHS m.
62/2(a)) tarafindan belirlenmektedir. Bir sonraki boliimde, bu ayrim VAHS m.
31 ve m. 62 hiikiimleri 1s181nda sistematik olarak incelenecektir.

111. NIHAILIK VE REBUS SIC STANTIBUS: VAHS M. 62/2(A)
CERCEVESI

Bu kisimda, rebus sic stantibus’a getirilen sinir antlagmalar1 istisnasinin kapsami
ve deniz sinirlandirmalarina etkisi, amag¢ ve sistematik biitiinliik iginde
¢ozlimlenmektedir. UAD, Gabcikovo—Nagymaros davasinda rebus sic
stantibus’un dar yorumlanmasi gerektigini ve 6zellikle sinir antlagsmalarinda
uygulanamayacagmi agikga belirtmistir.*® Benzer sekilde, Burkina Faso/Mali
Swmir Uyusmazhigr kararinda da Divan, smur antlagsmalarmin nihailigini
vurgulamustir.*

Antlagmalarin nihailigi ilkesi, VAHS m. 62/2(a) hiikmii ile koruma altina
almmustir. Buna karsilik, idari nitelikteki kayit ve ilan siiregleri farkli bir hukuki
diizlemde islemekte; bu siiregler, devlet uygulamasini goriiniir kilmakla birlikte,
zimni tadil sonucunu dogurmamaktadir.®*® Bu baglamda, VAHS m. 31’in yorum
ilkeleri ile m. 62 ekseninde ortaya ¢ikan ¢ergeve, deniz sinirlandirmalarinin iklim
degisikligi gibi olaganiistii kosullarda bile hukuki istikrarimi giivence altina
almaktadir.%

48 ICJ, Gabctkovo-Nagymaros Project (Hungary/Slovakia) [1997] ICJ Rep 7, para 104.
4 1CJ, Frontier Dispute (Burkina Faso v Mali) [1986] ICJ Rep 554, para 25.

50 Qliver Dérr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties: A
Commentary (2nd edn, Springer 2018) 1071.

51 Anthony Aust, Modern Treaty Law and Practice (3rd edn, CUP 2013) 212-215.
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1. VAHS m. 62’nin Sartlar1 ve Smir Antlasmalar Istisnasi

Antlagsmalarin nihailigi ile idari kayit-ilan siireclerinin islevi farkli hukuki
katmanlardadir: ilki VAHS m. 62/2(a) istisnasinca korunur, ikincisi ise
uygulamayr gorlinlir kilar fakat zimni tadil sayilmaz. Bu nedenle, deniz
sinirlandirma antlasmalarinin  kaderi, aleniyet kazandirma & tevdi etme
pratiginden ziyade rebus sic stantibus’un sinir antlagmalarina kapali yapisi
tarafindan belirlenir. VAHS 62. maddesi, ancak 6ngoriilmeyen ve taraflarin bagl
olma iradesinin esasli dayanagini ortadan kaldiran degisikliklerde ve ifa
yiikiimliiliiklerinin kapsamini radikal bicimde doniistiiren hallerde antlasmadan
doniilmesine izin verecek sekilde tasarlanmistir. Bununla birlikte m. 62/2(a),
sinir tespit eden antlasmalar bakimindan bu yolu agikca kapatmistir. Bu
diizenlemenin travaux préparatoires’u, smir rejiminde istikrar ve kesinligin
korunmasi amacini vurgulamus; sinir antlagsmalarinin rebus sic stantibus’a
dayanilarak feshedilmesinin barigcil degisim aracini tehlikeli siirtiigme
kaynagima ¢evirecegi diisiincesi Ozellikle kayda gecirilmigtir. Ayni siirecte,
istisnanin kapsaminin sinir tesis eden antlagmalarla sinirli olmadigi, sinir1 tespit
eden, sabitleyen antlagmalarin da buna dahil oldugu belirtilmis; dogal olaylarla
(talveg, su boliimii ¢izgisi vb.) sinir yerinin degismesi ihtimaline bagli ilave bir
istisna Onerisi ise, meselenin fesih degil, degisen cografi vakialara gore
antlasmanin dogru yorumu ve uygulanmasi problemi oldugu gerekgesiyle
benimsenmemistir.>

Devlet uygulamasi ve uluslararasi yargi ictihadi da bu yaklagim
desteklemektedir: Temple of Preah Vihear kararinda UAD, iki tilke arasinda
saptanan sinirin bagat amacinin istikrar ve kesinlik oldugu, sinirin varliginin onu
kuran antlasmanin devam eden mevcudiyetine bagli bulunmadigi yoniinde
hiikiim tesis etmistir. Bu istikrar ilkesi, deniz alanlarma iliskin smir
diizenlemelerinde de uluslararasi barig ve giivenligin gerekleri baglaminda teyit
edilmektedir.*®

2. Stmir Kavramimin Deniz Sinirlarim da Kapsamasi

VAHS m. 62/2(a)’daki boundary/sinir ibaresinin, karasulart, miinhasir ekonomik
bolge (MEB) ve kita sahanligi smirlandirmalarini da  kapsadigr kabul

52 Guiloff, 471.

58 Virginie Blanchette-Seguin, ‘Preserving Territorial Status Quo: Grotian Law of Nature,
Baselines and Rising Sea Level’ (2017) 50(1) New York University Journal of International
Law and Politics 227, 251; Temple of Preah Vihear (Cambodia v Thailand) (Merits, Judgment,
15 June 1962) [1962] ICJ Rep 6, 34.
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gormektedir. Miizakere kayitlar1 ve doktrin, sinir teriminin yalniz kara siirlarini
degil, bir devletin yetkilerini cografi olarak sinirlayan farkli hatlar1 (6rnegin
karasular1 dis sinir1) da ifade edebilecegini ortaya koymustur. Nitekim devlet
uygulamasinda ikili deniz yetki alani antlagmalarinda basliktan metne kadar
“maritime boundary/frontiére maritime” terminolojisinin yerlesik bicimde
kullanildigy, igtihatta da (6r. Grisbddarna tahkimi, 1909; 1969 Kuzey Denizi Kita
Sahanlig davalar1) sinir kavraminin bu anlamda kullanildig1 goriilmektedir.>*

Birlesmis Milletler Deniz Hukuku Sozlesmesi (BMDHS) de uyumlu bir dil
kullanmakta; m. 298/1(a)(i)’de deniz alanlarmm  sinirlandirilmasina
(delimitation of boundaries) iliskin uyusmazliklar1 baglayici kararlara yol acan
usullerin disinda birakma imkanini diizenlemekte, Ek II m. 9’da ise Kita
Sahanligi Sinirlar1 Komisyonu’nun faaliyetlerinin sinirlarin sinirlandirilmasina
halel getirmeyecegini vurgulamaktadir. Bu metinler, deniz sinirlandirmalarinin
uluslararast hukukta sinir kategorisi iginde gorildiigiine iligkin onemli bir
baglamsal unsur teskil etmektedir. Bu ¢ergevede, devletlerin altinci komitedeki
beyanlarinda deniz simirlarmin da m. 62/2(a) kapsamina girdigi acik¢a
belirtilmig; Kamerun ve Maldivler gibi devletler, deniz simirlarinin kara
siirlartyla ayn1 hukuki istikrara sahip oldugu ve smir antlagmalari istisnasi
kapsamina dahil bulundugu gériisiinii kayda gegirmistir.>®

3. Pacta Sunt Servanda, Nihailik ve Devlet Uygulamasi

Deniz sinir1 antlagsmalari, VAHS m. 26°daki pacta sunt servanda kuralinin bir
goriiniimii olarak taraflar1 baglar; ancak bu baglayicilik klinik izolasyon iginde
degil, hiikiimsiizliik/sona erme rejimiyle birlikte anlagilmalidir. Bu rejim ig¢inde
deniz seviyesindeki yiikselmenin, VAHS m. 62 kapsaminda esasl degisiklik
iddiasina dayanak yapilmasi, yiiksek ispat esigi ve m. 62/2(a)’min sinir
antlagsmalarina getirilen ag¢ik yasak nedeniyle pratikte miimkiin olmamaktadir.

Devlet uygulamasi ve yargi i¢tihadi, deniz sinir1 antlagmalarinin kaliciligini teyit
etmektedir. Singapur, Birlesik Krallik ve ABD uygulamalarinda, deniz siniri
antlagmalarinin kalic1 oldugu ve degisiklige imkéan taninmadig1 kabul edilmistir.
Daimi Tahkim Mahkemesi’nin Banglades/Hindistan (Bay of Bengal)
sinirlandirmasi kararinda da, deniz siirlandirmalarinin uzun vadede barisgi

54 Grisbadarna Arbitration (Norway v Sweden) (Award, 23 October 1909) XI RIAA 147, 151,
156, 165-166; North Sea Continental Shelf (Federal Republic of Germany v Denmark;
Federal Republic of Germany v Netherlands) (Judgment, 20 February 1969) [1969] ICJ Rep
3,6-7, 13, 18, 86.

5 Lampiri, 97-98.
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iligkileri temin edecek sekilde istikrarli ve kesin olmas1 gerektigi ifade edilmistir.
Bu genel yaklagim, deniz seviyesindeki ylikselme sebebiyle sinirlandirmalarin
bastan miizakereye agilmasiin hukuki istikrar1 zedeleyecegi yoniindeki UHK
calismalariyla da drtiigmektedir.>®

Tiirk literatiiriinde, normal esas hatin tanim1 ve diiz esas hatlarin ¢izimi (6zellikle
girinti ve korfez kapamis hatlar) ayrintili bigimde ele alinmis; esas hat
kavraminin deniz yetki alanlarinin hukuki dayanagi oldugu, dolayisiyla
sinirlandirma sonuglar ile yakin baglantis1 vurgulanmistir. Bu igerik, deniz
sinirlarinin nihailigi ile esas hat metodolojisi arasindaki baga iliskin yerli
doktrindeki yerlesik kavrayis1 gostermektedir.®’

4. Hareketli Esas Hat Tartismasi ile m. 62/2(a) Istisnasimin Etkilesimi;
UDHM 2024 Damisma Goriisii’niin Baglamsal Degeri

Esas hatlarin hareketli (algak su hattiyla birlikte cografi hareketi takip eden)
niteligi yoniindeki klasik yorum, Soons’un ¢alismasinda, yiiriirliikteki hukukun
mevcut hali olarak teyit edilmis; buna karsilik son donemde bazi devlet
beyanlarinda ve yazinda® BMDHS m. 5’in biiyiik 6lgekli resmi haritalar
atfindan hareketle fiili alcak su c¢izgisinden bagimsiz, kayit temelli bir
dondurma/sabitleme yorumuna gecis yoniinde egilimlerin gorildiigi
belirtilmistir. Soons, bu egilimin lege ferenda bir ¢oziim olarak ortaya ¢iktigini;
mevcut pozitif hukuk bakimindan normal esas hattin hareketli niteliginin
korundugunu, buna karsilik devlet uygulamasindaki bildirim ve harita
giincellemelerini durdurarak dondurma egiliminin bir zzmni tadil tezine zemin
teskil ettigini kaydetmektedir.>®

Uluslararast literatiirde deniz seviyesinin ylikselmesi karsisinda devletlerin deniz
yetki alanlarmin kaderi konusunda farkli yaklagimlar1 yansitmaktadir. Bazi

% Guiloff, 738; Bay of Bengal Maritime Boundary Arbitration (Bangladesh v India) (Award, 7
July 2014) PCA Case No 2010-16, para 216; Temple of Preah Vihear (Cambodia v Thailand)
(Judgment, 15 June 1962) [1962] ICJ Rep 6, 34.

Ibrahim Demir, ‘Dogu Akdeniz’de Tiirkiye ve Yunanistan Arasindaki Deniz Yetki Alanlart
Uyusmazhgr® (2024) 2(1) Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi Dergisi 71,75;
Merve Erdem Burger, ‘Adalarin Deniz Alanlarinin Sinirlandirilmasindaki Rolii: Uluslararasi
Adalet Divani1 ve Uluslararast Deniz Hukuku Mahkemesi Pratigi’ (2019) 2(1) DEHUKAM
Journal of the Sea and Maritime Law 21, 23, 25.

58 Kate Purcell, ‘UNCLOS and the ‘Ambulatory Thesis’ Geographical Change and the Law of
the Sea (OUP 2019) 44-48; Riidiger Wolfrum, ‘Remarks by Riidiger Wolfrum’ (2020)
Proceedings of the ASIL Annual Meeting 387-389.

5 Soons, 8.

57
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devletler —6rnegin Mikronezya, Fransa, Almanya ve Maldivler— kiy1 ¢izgilerinde
meydana gelebilecek degisikliklerin, daha once tesis edilmis olan deniz yetki
alanlarim etkilememesi gerektigini savunmaktadir.®® Almanya, 6zellikle, bir
devletin esas hattin1 ve buna bagli olarak deniz alami simirlarini bir kez
belirlemesi halinde, bu sinirlarin sabitlenmis kabul edilmesi gerektigini ileri
siirmektedir.®* Bu yaklagim, siirlarin cografi degisikliklerden bagimsiz olarak
kaliciligini vurgular.

Maldivler bakimindan ise bu goriis hayati bir 6nem tagimaktadir; zira ada
devletlerinin kara pargalarinin iklim degisikligi nedeniyle kismen veya tamamen
sular altinda kalma riski vardir. Maldivler, bu sebeple, kara parcalarinin kayb1
sebebiyle deniz alanlarinin da azalmasinin uluslararasi hukuk agisindan kabul
edilemez oldugunu, aksi halde devletlerin varliginin tehlikeye girecegini ifade
etmektedir. Bu ¢er¢evede Maldivler, uluslararasi hukukun ozellikle istikrar ve
adalet ilkelerine dayanmasi gerektigini vurgulamaktadir.

Ayni dogrultuda, bir¢ok Pasifik ada devleti de, BMDHS nin devletlere deniz
seviyesindeki degisikliklere bagli olarak esas hatlarini veya deniz alani sinirlarin
stirekli giincelleme yiikiimliiliigii getirmedigini savunmaktadir. Kolombiya ve
Yeni Zelanda da bu goriise paralel olarak, resmi kayitlara gegmis olan esas
hatlarin1 ve sinirlarin1 deniz seviyesindeki degisikliklerden bagimsiz bigimde
muhafaza edeceklerini beyan etmektedir.5

UHK ve UHD ¢alismalarinda, devletlerin BMDHS nin harita/bildirim sistemini
kullanarak mevcut esas hat ve dis sinir bildirimlerini giincellememek suretiyle
fiili sabitleme egiliminde olduklari; bunun da deniz yetki alanlarinin gerilemesini
onlemeye doniik bir opinio juris/practice birikimi olusturdugu tespit edilmistir.5

Ne var ki, hareketli esas hat tartismasi nasil sonug¢lanirsa sonuglansin, VAHS m.
62/2(a) kapsaminda smirlandirma antlagsmalar1 zaten rebus sic stantibus
iddiasina kapalidir. Bu nedenle, esas hatlarin cografi hareketi veya devletlerin
sabitleme pratigi, daha ziyade antlasma dis1 deniz alanlari sinirlarinin (6r. tek

60 Mara R Wendebourg, ‘Interpreting the Law of the Sea in the Context of Sea-Level Rise: The
Ambulatory Thesis and State Practice’ (2023) 35(3) Journal of Environmental Law 499-507.

61 Wendebourg, 505.

62 Frances Anggadi, ‘A Collective Answer: Small States, Sea-Level Rise and the Interpretation
of UNCLOS’ (Centre for International Law (CIL) Blog, National University of Singapore, 19
July 2023) <https://cil.nus.edu.sg/a-collective-answer-small-states-sea-level-rise-and-the-
interpretation-of-unclos/> s.e.t. 4 Eyliil 2025.

8 Guiloff, 737-738.
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tarafli dis sinir ilanlari) ve ileride yapilacak yeni simirlandirmalarin teknik
dayanaklarin1 etkiler; mevcut ikili deniz smir1 antlagmalarinin gegerliligi
bakimindan ise belirleyici olan, m. 62/2(a)’nin koruma zirhidir.®*

Bu baglamda UDHM’nin 21 Mayis 2024 tarihli Danigsma Goriisii, deniz
cevresinin korunmasi-korunmamasi sonucunu doguracak iklim degisikligi
olgularin1 (okyanus 1sinmasi, asitlenme ve oOzellikle sera gazlarmin deniz
cevresine etkileri) BMDHS m. 145 kapsamindaki deniz ¢evresinin kirlenmesi
olarak nitelendirerek, Taraf Devletlere m. 192 ve izleyen hiikiimler uyarinca
gerekli tiim tedbirlerin alinmasi yiikiimliiliiklerinin igerik ve yogunlugunu
acikliga kavusturmustur. Bu saptamalar, yorumlama (VAHS m. 31/3(b)-(c))
bakimindan deniz seviyesindeki yiikselme ve bunun deniz alanlari iizerindeki
etkilerinin artik yiliksek normatif yogunlukta ilgili hukuk g¢ercevesine girdigini
gosterir; ancak bunlar, m. 62/2(a)’nin smir antlagmalarina tanmidigl istisna
korumasini degistirmemekte, bilakis deniz sinirlarinin istikrarina iliskin genel
politika saiklerini gii¢lendirmektedir.®®

Tiirkce literatiirde esas hat tiirleri ve 6lglim metodolojisine iligskin ayrintili
acgiklamalar, terminolojinin (normal esas hat, diiz esas hat, kapanig hatt1 vb.)
sabitligini teyit eder niteliktedir; bu kavramsal gerceve, yukarida Ozetlenen
antlagsmalar hukuku rejiminin deniz sinirlar1 bakimindan nihailik ve kesinlik
eksenindeki yorumunu desteklemektedir.

VAHS 31. maddesinin 3. fikrasinin (b) bendi, taraflarin antlasmanin
uygulanmasina iligkin sonraki pratiklerini yorum malzemesi olarak dikkate
almayr Ongormektedir. Bununla birlikte, bu hiikkmiin kapsami ve sinirlari
doktrinde tartismalidir. Ozellikle giiclii devletlerin sonraki uygulamalari, kimi
durumlarda antlasma metninin lafz1 ve sistematigiyle uyumsuz olsa da,
antlasmanin yorumunda Olgiit olarak kabul edilebilmektedir. Bu durum, olan
hukuk ile olmasi gereken hukuk arasindaki smirin bulaniklagsmasina yol
agmaktadir. Bir antlagsmanin miizakereleri sirasinda ortaya ¢ikan orijinal irade ile

64 Lampiri, 97.

65 Request for an advisory opinion submitted by the Commission of Small Island States on
Climate Change and International Law, paras 159-179, 241-244, 396, 128-136, 139-144,
235; International Tribunal for the Law of the Sea (ITLOS), Press Release No 353: President
Heidar gives an overview of Advisory Opinion (Case No 31) (10 June 2024)
<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05
2024 orig.pdf> s.e.t. 4 Eyliil 2025.

6  Demir, 75; Erdem Burger, 25.
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sonraki uygulamalar arasindaki gerilim, VAHS m. 31/3(b)’nin, yorum ile fiili
degisiklik arasindaki ayrimi daraltan bir nitelik tagimasina neden olmaktadir.

Bununla birlikte, sonraki uygulamanin etkisi sinirsiz degildir. Uluslararasi
teamiil hukukunda goriilen temsili uygulama (repraesentative praxis)
kavramindan farkli olarak, antlasmalar hukukunda sonraki uygulamanin agirlig
daha zayiftir ve instant custom olarak adlandirilabilecek ani uygulama egilimleri
baglayict sonu¢ dogurmaz.%” Ayrica emredici uluslararas1 hukuk normlari (ius
cogens), taraf devletlerin sonraki uygulamalarina bir sinir ¢izmektedir. VAHS
m. 53 ve 64 uyarinca, ius cogens normlariyla catisan herhangi bir antlasma
hiikiimsiiz say1lacagi gibi, bu normlar1 ihlal eden sonraki uygulamalar da dikkate
almmaz.% Dolayisiyla giiglii devletlerin sonraki uygulamalar1 belirli durumlarda
antlasmanin yorumunu etkileyebilir, fakat ius cogens karsisinda bu tiir
uygulamalar hi¢bir hukuki deger tagimaz.

Bolimde, rebus sic stantibus’un sinir antlagmalarina kapali oldugu, deniz
sinirlandirma antlagsmalarinin bu istisna kapsaminda nihailik niteligini korudugu
ve idari kayit-ilan siireclerinin bu rejimi degistirmedigi saptanmustir. Bir sonraki
boliimde, uluslararasi yargi mercilerinin yaklagimi karsilagtirmali bicimde ele
almacaktir.

IV. ULUSLARARASI YARGI ORGANLARININ YAKLASIMLARI VE
ICTIHAT

Bir onceki bolimde, deniz sinirlandirma antlagmalarinin VAHS m. 62/2(a)
istisnasi ¢ercevesinde nihailigini korudugu ve gevresel degisikliklerin bu rejimi
zedelemedigi ortaya konulmustur. Ancak bu saptamalarin uluslararast hukuk
diizeninde anlam kazanabilmesi, yargi mercilerinin ve hakemlik organlarinin
konuya yaklagimiyla yakindan iligkilidir.

VAHS m. 31/3(b) baglamindaki tartigmalarin uluslararasi hukukta somut etki
dogurabilmesi, biiylik 6lciide yargt organlarinin  konuya yaklagimiyla
belirlenmektedir. Zira mahkeme ve tahkim kararlari, sonraki uygulamanin
yorumda ne oOlgiide dikkate alimacagina dair yol gosterici Olgiitler ortaya
koymaktadir. Bu agidan bakildiginda, o6zellikle UDHM, UAD ve tahkim
kararlan, giiclii devletlerin pratiklerinin antlasma hiikiimlerini fiilen degistirme

67 A Fiisun Arsava, ‘Uluslararast Hukukta Giig ve Hukuk liskisi’ (2012) 10 Tiirkiye Adalet
Akademisi Dergisi 351, 369-371.

68  Arsava. 371.
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riskine kars1 sinir ¢izmekte ve sonraki uygulamanin yorum araci olarak islevini
teyit etmektedir. Boylece hem devletlerin uygulamalari arasinda uyum
saglanmakta hem de antlasma hiikiimlerinin istikrar1 korunmaktadir.

Diger yandan, sonraki uygulamanin mahkemeler oniinde farkli bigimlerde
tartismaya konu oldugu goriilmektedir. Bazi davalarda mahkemeler, devletlerin
sonraki davraniglarini antlagmanin amag ve ruhuyla uyumlu yorumun bir unsuru
olarak kabul ederken, bazi durumlarda ise s6z konusu uygulamalarin antlagma
hiikiimlerini degistirecek oOlgiide agirlik tasimasina izin vermemistir. Bu
baglamda, iklim degisikligi ve deniz seviyesinin yiikselmesi gibi yeni olgular
karsisinda devletlerin verdigi tepkilerin, VAHS m. 31/3(b) 1s18mnda nasil
yorumlandigi, uluslararasi yargi organlarimin kararlar1 iizerinden daha net
anlagilacaktir. Dolayisiyla bu bolim, s6z konusu kararlarin ayrintili
incelenmesine ve sonraki uygulamanin uluslararasi deniz hukuku bakimindan ne
Olciide belirleyici bir rol iistlenebilecegine odaklanacaktir.

1. UDHM’nin 21 Mayis 2024 Damisma Goriisii (COSIS Basvurusu)

UDHM’nin 21 Mayis 2024 tarihli Danigma Goriisii, deniz yetki alanlarinin
sinirlandirtlmasina ve sinirlandirma antlagmalarinin gecerliligine dogrudan
hiikmetmemekte; bununla birlikte, BMDHS XII. Kisim bakimindan g¢evresel
yiikiimliiliikklerin yorum yogunlugunu artiran bir baglam tesis etmektedir. COSIS
bagvurusu tlizerine UDHM tarafindan verilen Damisma Goriisii’nde,
Mahkeme’nin damisma yetkisine dayanak olarak Statii m. 21 ve Kurallar m. 138
hiikmii gdsterilmis; bagvurunun usuli kabul edilebilirligi ayrintili bicimde ele
almmustir. Gorliste, deniz g¢evresinin korunmasi ve muhafazasi baglaminda
BMDHS m. 192 ve izleyen hiikiimler uyarinca Devletlerin 6nleme, azaltma ve
kontrol yilikiimliiliiklerinin kapsami, iklim degisikligi kaynakli etkiler (okyanus
1sinmasi, deniz seviyesindeki yiikselme, asitlesme) dikkate alinarak agikliga
kavusturulmustur. Bilimsel arka plan bakimindan Hiikiimetleraras1 Iklim
Degisikligi Paneli raporlarindaki bulgularin otoritatif niteliginin kabul edildigi
kaydedilmistir.?® Bu g¢erceve, yiikiimliiliiklerin somutlastirilmas1 bakimmdan
emsal nitelikte goriilmiis; Baskan Heidar’in 2024 tarihli agiklamalarinda
Goriislin, iklim degisikligi meselelerini S6zlesme’nin yorum evrenine etkin

9 Request for an advisory opinion submitted by the Commission of Small Island States on
Climate Change and International Law, paras 4, 59, 83-122, 159-179, 180-194, 197-258, 259-
291, 384-406,441; International Tribunal for the Law of the Sea (ITLOS), Press Release No
350 — Tribunal delivers unanimous Advisory Opinion in Case No 31 (21 May 2024)
<https://itlos.org/fileadmin/itlos/documents/press_releases_english/PR_350_EN.pdf> s.e.t. 4
Eyliil 2025.
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sekilde dahil ettigi vurgulanmistir.”® COSIS’in talep kapsami, Mahkeme’nin
yetkisi ve yiikiimliiliiklerin yogunlugu ayrintilandirilmustir.”

UDHM’nin 2024 tarihli Goriisii, dogrudan deniz yetki alanlarinin
smmirlandirilmasina  veya  smirlandirma  antlagmalarinin -~ gegerliligine
hiikmetmemektedir; bununla birlikte, Part XII'nin yorumunda iklim kaynakli
etkilerin sistemik olarak gézetilmesini gerektiren bir normatif baglam tesis ettigi
goriilmektedir. Bu baglam, antlagmalarin yorumuna iliskin VAHS m. 31/3(b)-
(c) hiikiimleri uyarinca ilgili hukuk ve ardil uygulama verilerinin artmasina yol
acmakta; boylelikle deniz cevresi yiikiimliiliikleriyle uyumlu bir sinirlandirma
pratigi tesvik edilmektedir.”? Bununla birlikte, sinirlandirma antlagmalarmin
nihailigi ve rebus sic stantibus’a (VAHS m. 62) kapaliligi, ayrintili caligmada
acgik¢a savunulmusg; m. 62/2(a)’daki sinir antlagmalari istisnasinin kara ve deniz
sinirlarini birlikte kapsadigi ve m. 62/1°deki esiklerin iklim temelli degisiklikler
bakimindan yiiksek oldugu belirtilmistir.”

Bu noktada normal esas hat tartismasinin mevcut pozitif hukuk bakimindan
hareketli niteligi korudugu, ancak bazi devlet beyanlarinda ve uygulamalarinda
mevcut hatlarin  muhafazasina (fiill sabitleme) yonelen egilimlerin
gozlemlendigi de tespit edilmektedir. Soons, m. 5’in yerlesik yorumunun
hareketli oldugu; buna karsilik devlet uygulamasinda goriilen sabitleme
egiliminin ileride ardil uygulama yoluyla zimmni tadil tezine zemin
olusturabilecegi yoniinde ihtiyath bir degerlendirme yapmistir.”

0 Tomas Heidar, Statement by the President of the International Tribunal for the Law of the Sea
(Meeting of States Parties) (10 June 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of_president/Heidar/MoSP_10
062024 President TH_Statement EN.pdf> s.e.t. 4 Eyliil 2025;
Tomas Heidar, The Law-Science Interface within the Law of the Sea (Keynote Address, Leiden
University H-O Law  Conference) (26 September 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of_president/Heidar/Leiden_K
eynote Address 260924.pdf> s.e.t. 4 Eyliil 2025.

1 Mansoor, 173-176.

2. Mansoor, 175-176; Request for an advisory opinion submitted by the Commission of Small
Island States on Climate Change and International Law, paras 85, 107-108, 179-180 (m.
1/1(4), m. 194), 194, 212, 235, 197, 200-201, 250, 279, 311, 339, 386, 417, 427.

3 Lampiri, 95-99.
7 Soons, 8-9.
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2. UAD ve Tahkim Uygulamasi

UAD’nin Nikaragua/Kolombiya davasinda (2012) deniz simirlandirmasina
iligkin hiikiimleri ve bunu izleyen siiregte Kolombiya’nin uygulamalarina dair
tartismalar, diiz esas hatlarin istisnal niteliginin ve cografl sartlarin siki
arandigmin altini ¢izmistir. S6z konusu ictihadin diiz esas hat rejimine iliskin
degerlendirmeleri ile Divan’in yaklasiminin genellestirilmis diiz hat kullanimina
mesafeli oldugu vurgulanmustir.”™

Deniz smirlarinin istikrara kavusturulmasi geregine iliskin genel ilke, hem
doktrinde hem UHK c¢alismalart baglaminda hukuki giivenlik ve barisg
iligkilerin siirdiiriilmesi amaglariyla iligkilendirilmistir. Guiloff’un makalesinde,
deniz smirlandirma antlasmalarinin VAHS m. 62/2(a) kapsamindaki koruma
zirth1 agik bi¢imde temellendirilmis; bu yorum, UHK’nin deniz seviyesindeki
yiikselmenin deniz hukuku alanina etkilerini konu alan raporlarinda hukuki
istikrar vurgusuyla ortiistiiriilmiistiir.”® Ek olarak, Soons’un ¢alismasinda esas
hat hareketliliginin dis sinir ¢izimlerine zincirleme etkisi bulundugu; esas hattin
anlaml1 dl¢tlide geriye ¢ekilmesinin, harita/koordinat bildirimi yapilmis olsa dahi
itiraz konusu olabilecegi belirtilmistir.”’

Tiirkge literatiirde, normal esas hat tanimi, diiz esas hatlarin istisnailigi ve
kapanis hatt1 6l¢iitleri, yerlesik bigimde ortaya konulmustur. Esas hattin deniz
yetki alanlarmin hukuki dayanagi oldugunu ve smirlandirma sonuglariyla
dogrudan baglantisin1 vurgulamis; deniz seviyesindeki yiikselme olgusunun esas
hat—dis simir iligkisine ve diiz esas hat rejimine etkilerini ayrintilandirmistir; A
adalarin diiz esas hatlarin belirlenmesindeki roliinii adalar sagagi problemi
etrafinda incelemistir.”®

Genel olarak degerlendirildiginde, UDHM’nin 2024 Goriisii ile UAD ve
hakemlik/tahkim ¢izgisinde olusan yaklasimin, mevcut sinirlandirmalarin

> Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment, 19 November 2012)
[2012] ICJ Rep 624, para 139 <https://www.icj-cij.org/case/155> s.e.t. 4 Eyliil 2025; Alleged
Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua v
Colombia) (Judgment, 21 April 2022) ICJ, para 212 (referring to Maritime Delimitation and
Territorial Questions between Qatar and Bahrain, Judgment, [2001] ICJ Rep 40)
<https://www.icj-cij.org/case/155> s.e.t. 4 Eyliil 2025.

6 Guiloff, 733, 740, 741; Lampiri, 101,105.

™ Soons, 9-10.

8 Apaydin, 566; Selami Kuran and Abdulkadir Giilgiir, ‘Uluslararast Deniz Hukuku
Mahkemesi’nin Damsma Gériisii Vermeye iliskin Yargi Yetkisi® (2018) 24(1) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 1, 2-3.



ECEMIS YILMAZ 157

istikrar1 lehine bir yakinsama sergiledigi; buna karsilik hareketli esas hat
kabuliiniin (pozitif hukuk diizleminde) korunmakla birlikte, devlet pratiginde
belirginlesen mevcut hatlarin muhafazasi egiliminin de gozden kacirilmamasi
gerektigi tespit edilmektedir. Bu cifte dinamik, antlasma yorumu ve deniz
cevresi ylkiimliilikkleri sahalarinda birlesmekte; sinirlandirma antlagmalarinin
rebus sic stantibus yoluyla sarsilmasinin VAHS m. 62/2(a) sebebiyle hukuken
uzak bir ihtimal olmaya devam ettigi; buna karsilik, uygulamada harita/koordinat
bildirimleri, teknik giincellemeler ve zaman i¢inde gelisen yorum yoluyla pratik
uyarlama kanallarinin isletildigi goriilmektedir.

Boliimde, pratikte sinirlandirmanin  istikrar ve Ongoriilebilirlik amaglari
dogrulandigi; UDHM nin ¢evresel yiikiimliiliikler alaninda yorum yogunlugunu
artirdigi, ancak deniz smirlandirmasina dogrudan hilkmetmedigi goriilmiistiir.
Sonug¢ bolimiinde, bu bulgular hareketli rejim—sabitleme tartismasi ve
antlagmalarin nihailigi ekseninde bir araya getirilecektir.

SONUC

Sonug olarak, ¢caligmada sinanan tez dogrulanmistir: normal esas hattin hareketli
niteligi lex lata olarak siirmektedir; BMOIDHD nezdindeki kayit ve ilan
mekanizmalar1 bazi baglamlarda fiili bir sabitleme etkisi iiretebilmekte, ancak
bu etki normatif bir tadil anlamina gelmemektedir; mevcut deniz sinirlandirma
antlasmalar1 ise VAHS m. 62/2(a) uyarinca rebus sic stantibus’a kapalidir.
Bildirime dayali dig sinir/harita tevdiinin, hukuki belirliligi giiclendiren idari-
teknik bir ara¢ oldugu; tek basina orf-adet kurali veya zimni tadil dogurmadig:
tespit edilmistir. UDHM nin ¢evresel yiikiimliiliikleri yogunlastiran yaklasima,
Part XII’'nin yorumunu giiglendirmekte; fakat sinirlandirma antlagmalarinin
nihailigine iliskin rejimi degistirmemektedir. Uygulama ve igtihat, yeni
sinirlandirmalarda adalet ve Ongdriilebilirlik Slciitlerini teyit ederken, mevcut
sinirlarin korunmasina yonelik istikrar saiklerini desteklemektedir. Bu ¢alisma
boyunca ulagilan bulgular, deniz seviyelerindeki yiikselmenin esas hat—dis sinir
mimarisine etkileri ile devlet uygulamasi, antlagmalar hukuku ve yargisal egilim
ticliistiniin kesisiminde tutarh bir ¢erceve olusturuldugunu gostermistir.

BMDHS m. 5 uyarinca normal esas hattin algak su ¢izgisi boyunca hareketli
nitelikte oldugu yoniindeki yerlesik kabuliin yiriirliikteki hukuk bakimindan
gegerli oldugu; ancak son yillarda devlet uygulamasinda mevcut hatlarin
muhafazasini Onceleyen bir yorumun gii¢ kazanmaya basladigi saptanmistir.
Soons, giincel devlet pratiginin mevcut normal esas hatlarin korunmasina izin
verilmesi yoniinde gelistigini; bunun da ardil uygulama yoluyla zimni tadil
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tartismasini giindeme tasidigini belirtmektedir. Bu degisim sinyallerine ragmen,
hareketli kuralin halen pozitif hukuk statiisii korudugu degerlendirilmistir.
Deniz seviyesindeki yiikselmenin siirlandirma antlagmalarini  rebus sic
stantibus (VAHS m. 62) zemininde ortadan kaldirabilecegi iddiasi, VAHS m.
62/2(a)’daki simir antlagmalari istisnast ve m. 62/1°deki yiiksek esik nedeniyle
ikna edici bulunmamaktadir. Lampiri, sinir istisnasinin kara ve deniz sinirlarini
birlikte kapsadigini; iklim kaynakli degisimlerin m. 62/1 esigini kural olarak
karsilamadigini ayrintili olarak gostermektedir. Bu yorum, baris ve istikrarin
korunmasina  hizmet  eden  siireklilik  ilkesini  pekistirmektedir.
UDHM, COSIS bagvurusu lizerine verdigi danisma goriisiinde BMDHS XII.
Kisim uyarinca deniz ¢evresinin korunmasi ve muhafazasi kapsaminda 6nleme—
azaltma—kontrol yiikiimliliiklerini 6zen (due diligence) standardi altinda
belirginlestirmis; deniz seviyesindeki ylikselme dahil iklim etkilerinin bu
yiikiimlilikler kapsamindaki yeri acikliga kavusturulmustur. Goriis,
simmirlandirma veya esas hatlarin sabitlenmesi konusunda dogrudan hiikiim
kurmamakla birlikte, g¢evresel yiikiimliiliklerin yorum evreninde agirlik
kazanmasina katki yapmustir.

Devletlerin harita/koordinat tevdi ve ilan pratikleri (BMDHS m. 16, 75, 84),
hareketli yapinin dogurdugu belirsizlikleri usuli diizeyde sinirlayan araglar
olarak kullanilmaktadir. IHO standartlariin  (S-4) kiyr haritalarinin
giincellenmesi  pratigini  tesvik etti§i; deniz smirlarinin  haritalarda
gosterilmesinin navigasyon disi istikrar fonksiyonu da icra ettigi; buna karsilik,
alcak su hattinin anlamli bicimde degistigi durumlarda salt tevdi edilmis
harita/koordinatlarin itiraza acik kalabilecegi vurgulanmisgtir.
Tiirkge literatiirde karanin denize hakim olmasi ilkesi ve esas hatlarin deniz yetki
alanlariin  baslangic noktas1 oldugu yinelenmis; deniz seviyesindeki
yiikselmenin kiy1 ¢izgisini geriye iterek dis smurlar {iizerinde tartisma
yaratabilecegi, yeni uyusmazlik riskleri dogurabilecegi belirtilmistir. Bu
risklerin, belgelendirilmis harita/koordinat yonetimi ve antlasma istikrar
ilkeleriyle = birlikte  yonetilmesi  gerektigi  sonucuna  varilmustir.
Pozitif hukukta hareketli esas hat kurali gecerliligini korumaktadir. Buna
ragmen, devlet uygulamasinda ortaya c¢ikan muhafaza/sabitleme egilimi,
bildirim—ilan mekanizmalar1 ve harita/koordinat teknikleri tizerinden belgeye
dayali istikrar liretmektedir. Bu ¢ift yonlii dinamik, ileride ardil uygulama ve
yorum kanaliyla metin-dis1 bir yakinsama ihtimaline isaret etmektedir.
VAHS m. 62/2(a) istisnasinin deniz sinirlarini da kapsadigi; deniz seviyesindeki
yiikselmenin m. 62/1 esigini olagan hallerde karsilamadigi teyit edilmektedir. Bu
nedenle mevcut sinirlandirma antlagsmalarinin iklim degisikligi gerekgesiyle tek



ECEMIS YILMAZ 159

tarafli olarak sona erdirilmesi yolunun hukuken kapali oldugu kanaatine
vartlmigtir.  UDHM’nin  21.05.2024 tarihli goriisiiniin, deniz ¢evresi
yiikiimliiliikleri ve 6zen standardi bakimindan baglayict bir normatif cerceve
sagladigi; ancak esas hat—dis sinir diizenine dogrudan miidahale etmedigi
saptanmaktadir. Bu nedenle deniz sinirlandirmasi alanindaki temel araglar,
antlagsmalar hukuku ilkeleri ve devlet uygulamasi olmaya devam etmektedir.

Kiy1  morfolojisi hizlh degisen bolgelerde gilincelleme dongiilerinin
seffaflastirilmasi; datum/6lgek biitiinliiglinlin korunmasi ve tevdi—ilan zincirinin
sistematik isletilmesi tavsiye edilir. Boylelikle delil degeri yiiksek, itiraza
dayanikli bir kayit seti olusturulabilecektir. Iklim etkilerinin, deniz gevresi
yiikiimliilikkleri (BMDHS XII. Kisim) ¢ergevesinde idari ve teknik tedbirlerle
kargilanmasi; bu siireglerin - sinirlandirma  tartigmalarindan  ayristirilarak
yiiriitilmesi gereklidir. Dogu Akdeniz’de ise Tiirkiye’nin uluslararasi hukuka
uygun olarak savundugu tezler dogrultusunda, harita/koordinat tevdiinin ve
DYAIB bildirimlerinin yeknesaklastirilmasi; esas hat—dis sinir uyusmazlig
risklerinin belgeye dayali yontemlerle azaltilmasi bolgesel istikrar ve hakkaniyet
bakimindan en uygun yaklagim olacaktir. Kiy1 devletlerinin, deniz g¢evresi
yiikiimlilikklerine iligkin  6zen standardini  (izleme, raporlama, etki
degerlendirmesi) yiikseltirken; sinirlandirma istikrarini zedelemeyecek sekilde
mevcut haklarin korunmasi, genisletici talep iiretmeme dengesini gézetmeleri
gerekmektedir.
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treaties, state practice, and the jurisprudence of international courts and tribunals. It
further discusses the future of existing delimitation arrangements in light of the need to
safeguard international peace and legal certainty.

This article argues that the ambulatory character of the normal baseline remains the lex
lata, that the deposit & publicity practice before the UN Secretary-General may produce
a de facto fixing effect in certain settings, yet maritime delimitation treaties remain
insulated from rebus sic stantibus under VCLT art. 62(2)(a). The findings indicate that
administrative recording does not amount to normative change and that the finality of
existing delimitation treaties should be preserved.

Keywords: *Baselines sAmbulatory Baselines *Deposit & Publicity *Maritime Zones
*VCLT art. 62(2)(a)

oz

Deniz seviyesindeki yiikselmelerin, uluslararasi deniz hukukunun temelini olusturan
deniz yetki alani siirlandirmalarina yonelik etkileri giin gectikce daha goriiniir hale
gelmektedir. Ozellikle antlagmalarla belirlenen deniz smirlarmin cografi kosullara
baglilig1, bu sinirlarn iklim degisikliginin tetikledigi fiziksel degisikliklerden dogrudan
etkilenmesi sonucunu dogurmaktadir. Bu baglamda, antlagmalar hukukunda diizenlenen
“esasli degisiklik” (rebus sic stantibus) ilkesi, deniz smirlandirma antlagmalarinin
gecerliligi bakimindan yeniden giindeme taginmaktadir. Caligmada, Birlesmis Milletler
Deniz Hukuku So6zlesmesi (BMDHS)’ nin esas hat kavramu ile birlikte antlagmalarin
hukuki istikrari, devlet uygulamalari ve uluslararasi yargi kararlari 1s181inda kapsamli bir

degerlendirmeye tabi tutulmaktadir. Ayrica, uluslararast barisin ve hukuki giivenligin
korunmasi baglaminda mevcut sinirlandirmalarin gelecegi tartisiimaktadir.

Bu ¢alismada, yiiriirlikkteki pozitif hukuk bakimindan normal esas hattin hareketli
(ambulatuar) niteliginin korundugu, Birlesmis Milletler Genel Sekreteri (BMGS)
nezdindeki aleniyet kazandirma & tevdi etme (deposit & publicity) pratiginin bazi
cografyalarda fiill bir sabitleme (fixing) etkisi dogurabildigi; bununla birlikte deniz
siirlandirma antlagsmalarinin Viyana Antlasmalar Hukuku Sézlesmesi (VAHS) m.
62/2(a) uyarinca rebus sic stantibus’a kapali oldugu tezi sinanmaktadir. Bulgular,
hareketli rejimin lex lata olarak siirdiigiinii; idari-teknik kayit ve ilan mekanizmalarinin
normatif tadil olusturmadigini; mevcut sinirlandirma antlagsmalarinin nihailiginin ise
korunmas: gerektigini gostermektedir.

Anahtar Kelimeler: sEsas Hatlar eHareketli Esas Hatlar «Aleniyet Kazandirma & Tevdi
Etme *Deniz Yetki Alanlari « VAHS m. 62/2(a)

INTRODUCTION

It is evident that global sea level rises have had structural consequences on the
existing legal framework regarding the establishment and delimitation of
maritime zones. The principle of “land’s sovereignty over the sea” is
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fundamental in determining maritime areas.;! it is accepted that normal baselines
(United Nations Convention on the Law of the Sea (UNCLOS) art. 5)? function
as the legal projection of the coastline, and that, within this framework, changes
in coastal morphology may be reflected in the outer limits of maritime zones.
Within the framework of these assumptions, the interpretation of the
“ambulatory baseline” has long been dominant in the literature, and it has been
assessed that sea level rises could have continuous effects on the baseline-outer
limits relationship. It is seen that this effect has brought to the fore discussions
regarding the retreat of the coastal strip, the displacement of the low-water line,
and the associated shifts in the outer limits. The same context necessitates that
discussions regarding the foundations of the ambulatory baseline approach and
the limitations of this approach be addressed together in the current literature.?

It has also been noted that sea level rises have brought the concept of
fundamental change of circumstances (rebus sic stantibus) in treaty law back
into focus with regard to the fate of maritime boundaries established by treaties.
However, boundary-drawing treaties are governed by the Vienna Convention on
the Law of Treaties* (VCLT) art. 62(2)(a) and it is subject to a special status
under the exception for border treaties; therefore, it is seen that the approach that
the termination or unilateral revision of maritime delimitation treaties solely on
the grounds of environmental/physical changes is subject to high legal thresholds
has gained prominence in doctrine and current studies. It is emphasized that the
exception in question also covers maritime boundary agreements for reasons
such as the stability of delimitation arrangements, legal certainty, and the
preservation of peace; furthermore, the general conditions of art. 62
(unpredictability, fundamental disruption, the change affecting the essential
basis of the agreement, etc.) are strictly interpreted in the specific case. This
framework demonstrates that interpretations favoring the preservation of the

L John Cooper, ‘Delimitation of the Maritime Boundary in the Gulf of Maine Area’ (1986) 16(1)
Ocean Development & International Law 59-90.

2 United Nations Convention on the Law of the Sea (adopted 10 December 1982, entered into
force 16 November 1994) 1833 UNTS 3.

3 Alfred Soons, ‘Some Observations on the ‘Ambulatory’ Nature of the Normal Baseline’ (2024)
1 Portuguese YB L Sea 5, 5,9,11.

4 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331.
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stability of maritime boundary delimitations, even in the face of environmental
transformation, have gained strength.®

The implications of sea-level rise for the law of the sea have increasingly been
addressed before international judicial and quasi-judicial bodies. In its advisory
opinion® of 21 May 2024, the International Tribunal for the Law of the Sea
(ITLOS) undertook a detailed assessment of the scope of the obligations under
UNCLOS relating to the protection and preservation of the marine environment
in the context of climate change, and noted that the phenomenon of sea-level rise
must likewise be taken into consideration within this framework. Although the
opinion does not directly pronounce on the validity of maritime delimitation
agreements, it is significant in that it underscores the need for States Parties to
take climate-related impacts into account within the general framework of
marine environmental law. These assessments provide contextual background
for the subsequent analysis in this study concerning the stability and
interpretation of treaties. Furthermore, the declarations accompanying the
advisory opinion highlight the potential for interaction with proceedings pending
before other international adjudicatory bodies, thereby identifying the channels
through which climate-induced ocean phenomena may be reflected in the
broader corpus of international jurisprudence.’

In the Turkish literature, the delimitation of maritime areas has been discussed
in detail, followed by the relationship between the baseline and the outer limit,
and the effects of sea level rise on the delimitation of maritime zones;2 the tension

5 Vasiliki Lampiri, ‘The Law of Treaties as a Safeguard for the Viability of Maritime
Delimitation Agreements in the Face of Sea-Level Rise’ (2025) 12(1) Journal of Territorial
and Maritime Studies 93, 93; Ugur Bayillioglu, ‘Deniz Seviyelerinin Yiikselmesi ve Esas
Hatlar Uzerindeki Etkileri: Yeni Bir Tiirk—Yunan Uyusmazligina Dogru Mu?’ (2022) 17(1)
Erciyes Universitesi Hukuk Fakiiltesi Dergisi 97, 117.

6 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Advisory Opinion, 21 May 2024) ITLOS Case No 31.

" Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law, 6, para 2 <https://www.itlos.org> accessed 4
September 2025; ITLOS, ITLOS/PV.23/C31/1/Rev.1, 18, 29.

Bayillioglu, 97-139; Deniz Tekin Apaydin, ‘Diiz esas hatlarin belirlenmesinde adalarin rolii:
Adalar sacag1 bilmecesi’ (2019) 25(2) Marmara Universitesi Hukuk Fakiiltesi Hukuk
Arastirmalart Dergisi 565-589; Berkant Akkus, ‘Yapay Adalarin Uluslararast Deniz
Hukukundaki Statiisii’ (2024) 14(1) Siileyman Demirel Universitesi Hukuk Fakiiltesi Dergisi
465-511; Ahmet Ulutas, ‘Deniz Seviyesinin Yiikselmesinin Uluslararas1t Hukuk Bakimindan
Etkileri ve BM Uluslararas1 Hukuk Komisyonunun Calismalari® (2023) 31(1) Selguk
Universitesi Hukuk Fakiiltesi Dergisi 325, 325-393; Omer Mira¢ Sali, ‘Deniz Yetki
Alanlarmin Sinirlandirilmasinda Dogu Akdeniz Adalar’ (2022) 5(1) Uluslararasi Iliskiler ve
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between dynamic characteristics and fixing tendencies has been examined in
light of state practices and international organizational efforts. The problems
encountered in determining the concept of the baseline in relation to islands and
islets; the legal status of tidal heights, the effects of artificial interventions on
delimitation, and the results of methodological choices in regional examples
(including the Eastern Mediterranean) are also examined under separate
headings. It should be noted that this accumulation of knowledge will be used in
conjunction with the analysis of treaty law in the subsequent sections of the
study.

At the international level, institutional work (e.g., within the United Nations
International Law Commission (ILC)) thematically addresses issues arising from
sea-level rise in the fields of the law of the sea, the elements of statehood, and
the protection of persons; and compiles materials on the nature of baselines in
maritime law, the stability of maritime delimitation, and related interpretation
issues. In this context, the study’s methodology involves: i) systematic
interpretation of the relevant provisions of the UNCLOS and the concept of
baselines, ii) assessment of maritime delimitation agreements within the
framework of VCLT art. 62 and the exception of boundary agreements, iii)
contextual impact of international judicial precedent and advisory opinions, iv)
comparative analysis of state practices and methods proposed in Turkish
literature.®

In the existing literature, the ambulatory nature of the normal baseline and the
tendency toward fixation have mostly been addressed in separate channels; the
interaction between administrative-technical announcement/deposit processes
and the finality regime of the law of treaties has been discussed to a limited
extent. This study examines the tension between the ambulatory baseline regime
and the tendency toward fixation, testing it against the legal limits of the practice
of deposit & publicity and the reflection of the VCLT art. 62(2)(a) exception on
maritime boundaries. The fundamental thesis put forward in this context is that
the ambulatory (dynamic baseline) regime is preserved as lex lata; that the
practice of deposit & publicity can produce a de facto fixing effect in certain

Diplomasi 38, 38—61; Sami Dogru, ‘Dogu Akdeniz’de Hidrokarbon Kaynaklar1 ve Uluslararasi
Hukuka Goére Bolgedeki Kita Sahanligi ve Miinhasir Ekonomik Bdlge Alanlarmin
Sinirlandirilmasi’ (2015) 119 TBB Dergisi 503.

9 Claudio Grossman Guiloff, ‘Developments at the United Nations International Law
Commission on Sea-Level Rise’ (2024) 39(4) American University International Law Review
709, 741; Lampiri, 101.
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contexts; but that maritime delimitation agreements are closed to rebus sic
stantibus. Methodologically, a systematic interpretation of the provisions of the
UNCLOS and VCLT, international judicial precedent and advisory opinions, and
a comparative analysis of state practices have been adopted. The following
sections will address, in turn, the dogmatic basis of the dynamic approach, the
regime of deposit & publicity, and patterns of fixation in practice; the finality of
delimitation treaties in the context of VCLT art. 31 and art. 62; and international
judicial practice; concluding with a synthesis of the findings.

I. THE LEX LATA NATURE OF THE REGIME: THE RELATIONSHIP
BETWEEN THE BASELINE AND THE OUTER LIMITS

Sea level rise is considered a phenomenon posing a high risk to international
peace and security, as well as legal stability, particularly for small island states
and states with low-lying coastal areas, in the context of the United Nations.
Sea level rise has direct effects not only on the existing borders of states but also
on the existence of human communities. It is clear that states that will inevitably
be affected by sea level rise and communities living on islands close to sea level
will be forced to migrate if they lose their land. This situation raises discussions
of ‘forced migration and ‘climate refugees’ in terms of international law.!*

Furthermore, the retreat or complete disappearance of the coastline as a result of
rising sea levels could lead to the infringement of states’ rights over their
territorial waters. In this context, the complete submersion of land areas emerges
as one of the greatest problems threatening both the sovereign territories of states
and the existing order of international maritime law.

In this section, the current legal status of the normal baseline moving with the
low-water mark is determined through systematic interpretation within the
context of UNCLOS art. 5 and relevant case law.

1. Normal Baseline and Dynamic Nature (UNCLOS art. 5)

It is accepted that the normal baseline is established as the legal projection of the
coastal zone in accordance with UNCLOS art. 5, serving as the outer limit of
internal waters and the starting point of territorial waters; therefore, it is noted
that changes to the baseline may have a chain reaction effect on the derived outer

10 Samuel Pyeatt Menefee, ‘Half Seas Over: The Impact of Sea Level Rise on International Law
and Policy’ (1990) 9 UCLA Journal of Environmental Law and Policy 175-218.

11 Menefee, 216.
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limits of maritime zones. Furthermore, the literature recalls the descriptive
framework of art. 5, the representation of baseline points on maps/coordinates,
and the finding of the International Law Association (ILA) Baseline Committee
that the normal baseline moves with the low-water line and is modifiable.'?

In Soons’ article, it is clearly stated that the current legal position is that the
baseline is dynamic in nature; however, it is emphasized that a trend has begun
to emerge in state practices that envisions the preservation of existing baselines
in the context of sea level rise; yet, it is noted that no definitive conclusion has
yet been reached as to whether this trend has developed into a consistent and
stable practice to the extent that it would result in a change in the law.** Soons
also states that the outer limits calculated from the normal baseline drawn under
art. 5 will remain subject to challenge for compliance with UNCLOS if the
baseline is significantly altered.™

The definition of the normal baseline and its dynamic nature in Turkish literature
has been confirmed both in fundamental definitions and in current application
discussions: The statement “the normal baseline is the lowest low-water line
extending along the coast” reflects the established definition; it is noted that
straight baselines can only be applied in exceptional circumstances permitted by
geography.’® Furthermore, the study authored by Bayillioglu and Ulutas’s
assessments emphasize that sea level rise directly affects the baseline-outer
limits relationship and that this effect may be reflected in regional conflicts.®

12" Hatice Kiibra Ecemis Y1lmaz, ‘Uluslararas1 deniz hukuku boyutuyla deniz seviyelerindeki

yiikselmeler ve esas hattin belirlenmesi tizerine etkisi’, Nuran Koyuncu and Abdiilkadir Y1ldiz
(eds.), Necmettin Erbakan Hukuk Arastirmalar: — Kamu Hukuku (NEU Basimevi 2021) 399—
400.

13 Soons, 8-9.

14 Soons, 9.

15 Hakki Aydin, “Karasularinin Smirlarinin Tespiti ve I¢ Sularin Hukuki Rejimi” (2003) 7(1)
Cumbhuriyet Universitesi [lahiyat Fakiiltesi Dergisi 61, 61, 63. In this 2003 article by Aydmn,
the term “ambulatuar/ambulatory” is not explicitly used; what is confirmed there is the
definition of the normal baseline as the low-water line and the exceptional framework
according to which straight baselines may be applied only in the presence of a deeply indented
or irregular coastline. The discussion of the ambulatory nature is found in sources such as
Soons and the International Law Association. International Law Association, “Sydney
Conference Report of the Committee on International Law and Sea Level Rise” (2018) paras
15-25 <https://ila.vettoreweb.com> accessed 4 September 2025.

16 Bayillioglu, 97-99; Ulutas, 328.
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2. Straight Baseline, Islands, and Technical Reflections: Exceptional
Method and Its Limits

The straight baselines method (UNCLOS art. 7) is considered exceptional; it is
accepted that strict geographical conditions are required, such as the coastline
being deeply indented or protruding, or the presence of a chain of islands close
to the coast. In Turkish literature, the effects of islands on the straight baselines
and delimitation have been detailed; the methodological limits of technical
concepts such as the “fringe of islands™ have been outlined.!” These limitations
provide legal justification for objections to the generalized use of straight
baselines. Regional applications and case law summaries have examined the role
of islands in delimitation, distinctions between full and partial effects, and
mechanisms for harmonization with the principle of equity.8

The technical aspect of the ambulatory baseline, which requires continuous
measurement/updating, is reflected in the practical use of maps/charts; as Soons
points out, the display of outer limits on maps and their submission to the UN
Secretary-General does not mean that these drawings are closed to objection. If
the normal baseline is significantly shifted backward, these outer limits may be
challenged by other states on the grounds of non-compliance with UNCLOS
provisions. This observation reveals that EEZ/continental shelf boundaries
derived from the normal baseline also carry a legal/technical sensitivity to shifts
in the baseline.®

3. Framework of Treaty Law: Fundamental Change of Circumstances and
the Exception for Boundary Treaties

It is observed that sea level rises bring the doctrine of rebus sic stantibus in
VCLT art. 62 into focus in terms of maritime delimitation treaties. However,
Lampiri’s work emphasizes the strict conditions of this provision
(unpredictability; disappearance of the essential basis of consent; radical
transformation of obligations) alongside the exception for boundary treaties in
art. 62(2)(a) and states that delimitation treaties are considered final/stable

17 Apaydin, 565, 567-568.
8 Dolunay Ozbek, ‘Deniz  Alanlarinin  Sirlandirlmasinda  Adalarm  Etkisinin
Degerlendirilmesi’ (2019) 2(1) DEHUKAM Journal of the Sea and Maritime Law 111, 140-
141, 143-144; Berat Lale Akkutay, ‘Ege Karasulart Siirlandirmasinda Adalarin Etkisinin
Uluslararas1 Hukuk Bakimindan Degerlendirilmesi’ (2018) 33 Tiirkiye Adalet Akademisi
Dergisi 193,199,203,206.

19 Soons, 10.
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arrangements. Lampiri systematically analyzes the arguments in favor of
terminating or revising delimitation treaties, reaching a high threshold
assessment based on VCLT art. 31 and 62. The same study underscores the
final/stable character of delimitation treaties in state and treaty practice and in
doctrine; it is concluded that proving the cumulative conditions required for
invoking art. 62 in the context of sea level rise is exceptionally difficult;
therefore, the stability promised by maritime delimitation treaties is not
undermined by the rules of treaty law, but rather protected.? A parallel line can
be traced in Turkish literature; in the context of the definition/function of the
normal baseline and the exceptional nature of the straight baseline, it is seen that
restriction regulations are designed to be resistant to change for the purposes of
legal security and peace.?

4. ITLOS Advisory Opinion (May 21, 2024) and ILC Work: Contextual
Impact and Application

In the Advisory Opinion delivered by ITLOS on 21 May 2024 upon the request
of the Commission of Small Island States on Climate Change and International
Law (COSIS), it was stated that climate change—related impacts (ocean warming,
sea-level rise, and acidification) must be taken into account when interpreting
the obligations arising under UNCLOS concerning the protection and
preservation of the marine environment. While the opinion is non-binding, its
persuasive power influencing the development of international law was
emphasized; judicial authority and the scope of the application were evaluated.
This framework, while not directly ruling on the validity of maritime
delimitation agreements, provides a contextual basis for the systemic integration
of the phenomenon of sea level rise into the interpretation of maritime law
norms.??

On the other hand, in the work carried out at the United Nations ILC since 2019,
the effects of sea level rise have been addressed in thematic reports focusing on
protection of maritime law, statehood, and persons; legal stability, fairness, and
discussions on the ambulatory baseline have been evaluated together. The ILC
Working Group’s first/second issue reports, supplementary papers, and the 2024

20 Lampiri, 93, 97.
2 Sali, 38-61; Fuat Aksu, ‘Tiirkiye-Yunanistan Iliskilerinde Deniz Yetki Alan1 Uyusmazliklar1’
(2024) 13(2) Avrasya Incelemeleri Dergisi 89-122.

22 Arooba Mansoor, ‘The International Tribunal for the Law of the Sea Advisory Opinion on
Climate Change and International Law’ (2024) 2024 RSIL L Rev 172, 174-175.



The Effect of Sea-Level Rise on Maritime Boundary Delimitation:
174 An Analysis in Light of the Law of Treaties, International Jurisprudence, And State Practice

Secretariat Memorandum reveal that the current body of work is grounded in the
principles of legal stability and cooperation. This body of work, caught between
the tension of dynamic interpretation and fixation, shows a convergence towards
maintaining existing delimitation texts in the short term through evolutionary
interpretation and fulfilling environmental obligations within the framework of
UNCLOS Part XI1.2

In the Turkish literature, the effects of these international developments on
national/regional disputes; the methodology of the baseline—outer limit
relationship; the issues of full/partial impact of islands on delimitation; the status
of artificial islands; and the legal nature of map/chart notifications have been
examined. The assessments also address the possible implications of sea level
rise in the Tiirkiye—Greece context and aspects requiring strategic attention.

In light of these assessments, it appears that the ambulatory character of the
normal baseline remains preserved under existing positive law, whereas
tendencies advocating the retention of existing baselines show certain indications
in State practice; however, this has not yet crystallized into customary
international law nor reached the level of an implicit modification through
subsequent practice.? Due to the high threshold and the exception for boundary
treaties under VCLT art. 62, it is legally unlikely that maritime delimitation
treaties will be collectively challenged on the grounds of substantial
modification; instead, it is anticipated that the stability of existing delimitations
will be preserved through evolutionary interpretation and technical updates. The
ITLOS Advisory Opinion and the ILC’s accumulated body of work, however,
provide an interpretative framework that requires sea-level rise to be
systematically addressed within the context of maritime environmental
obligations and cooperation.® In this section, it has been determined that the
dynamic nature of the normal baseline is protected under current law; that
straight baselines are an exceptional technique; and that the baseline-outer limits
chaining is legally valid. The next section will examine how the deposit &
publicity regime and state practices provide grounds for the claim of fixation.

3 Guiloff, 716-719.

24 Bilge Sena Erdem, ‘iklim Miiltecilerinin Hukuki Statiisii Meselesi: Deniz Seviyesinin
Yiikselmesi ve Ada Ulkelerinde Yasayanlarin Durumu’ (2023) 5(2) DEHUKAM Journal of
the Sea and Maritime Law 25-103; Akkus, 465 et seq.; Bayillioglu, 97 et seq.

2 Soons, 8,9,11
26 Mansoor, 173,177,181.
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Il. THE PUBLICITY & DEPOSIT, AND FIXATION THESIS IN
PRACTICE

The United Nations Division for Ocean Affairs and the Law of the Sea
(DOALOS) manages the process of depositing and publishing maps and
coordinates relating to maritime zones. The primary function of this process is
to make states’ unilateral notifications visible and ensure transparency. However,
it is accepted that these registration and publication procedures do not constitute
a normative change under treaty law but can only create a de facto stability effect.
The International Court of Justice (ICJ) also emphasized in the Qatar v Bahrain
case that maps and documents do not have binding force on their own but may
serve as supporting evidence confirming state practice.?’

Similarly, the literature states that depositions made with DOALOS do not have
the authority to resolve border disputes between states and therefore do not
produce binding legal consequences.?® However, it is acknowledged that the
publicity generated by these records in the international community has a
positive effect in promoting de facto stability and indirect harmony between state
practices.?

1. DOALOS Publicity & Deposit Mechanism: Map/Coordinate
Presentations, Due Publicity and Operation in Practice

UNCLOS 1982 provides that the legal validity of baselines and outer limits shall
be established not only by declaration under domestic law, but also by means of
procedures that confer a certain degree of publicity. Baselines (art. 16(2)),
archipelagic baselines (art. 47(9)), territorial waters (art. 16), EEZ (art. 75(2)),
and outer limits of the continental shelf (art. 76(9); art. 84(2)) require the deposit
of maps or lists of geographical coordinates with the UN Secretary-General and
the obligation of due publicity. The practice of publicizing and depositing carried
out by DOALOS involves receiving states’ deposit correspondence, notifying
member states through Maritime Zone Notifications (MZN), and making the

27 1CJ, Maritime Delimitation and Territorial Questions between Qatar and Bahrain (Qatar v
Bahrain) [2001] ICJ Rep 40, para 89

28 Clive Schofield, ‘Departures from the Coast: Trends in the Application of Territorial Sea
Baselines under the Law of the Sea Convention’ (2012) 27(4) International Journal of Marine
and Coastal Law 723, 739.

29 Barbara Kwiatkowska, ‘Baselines in the Law of the Sea: The Role of the Division for Ocean
Affairs and the Law of the Sea’ (1990) 21(3) Ocean Development & International Law 195,
200
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relevant documents available online.®® Furthermore, technical guides and
institutional reports detail the scale, datum, and coordinate requirements for the
documents to be submitted; it is emphasized that legislation or a delimitation
agreement alone does not constitute due publicity.®

In state practice, this mechanism is used systematically. For example, when
submitting its lists of coordinates for both baselines and outer limits in 2024, the
Cook Islands added to its notification a comment that there was no obligation to
update them despite climate-related changes.® Similarly, official pages where
current filings/notifications are collected under government files in many
countries, including Mexico, demonstrate the continuity of the application.®

This notification system has been evaluated as minimizing the practical
uncertainties created by the principle of the ambulatory baseline rule in doctrine
through administrative/technical means. Soons’ classic work demonstrates that
physical changes in sea level cause the baseline to move geographically;*

30 United Nations — Division for Ocean Affairs and the Law of the Sea, Deposit and Publicity of
Charts or Lists of Geographical Coordinates
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/depositpublicity.htm>
accessed 4 September 2025; United Nations Convention on the Law of the Sea (UNCLOS),
signed 10 December 1982, entered into force 16 November 1994, 1833 UNTS 3, arts 16(2),
47(9), 75(2), 76(9), 84(2) (UN Treaty Series, No 31363).

3L International Hydrographic Organization (IHO), International Association of Geodesy (IAG)
and Intergovernmental Oceanographic Commission (I0C) — Advisory Board on the Law of
the Sea (ABLOS), A Manual on Technical Aspects of the United Nations Convention on the
Law of the Sea (TALOS Manual) (5th edn, [IHO, Monaco 2006)
<https://www.gc.noaa.gov/documents/gcil_iho_tech_aspects_los.pdf> accessed 4 September
2025.

32 International Hydrographic Organization (IHO), Resolutions of the International
Hydrographic ~ Organization (M-3) (updated July 2024, IHO Monaco 2024)
<https://iho.int/uploads/user/pubs/misc/M3-E-2024_July.pdf> accessed 4 September 2025;
Cook Islands — Division for Ocean Affairs and the Law of the Sea, Circular Communication
M.Z.N. 153.2021.LOS: Deposit of lists of geographical coordinates of points concerning
baselines and maritime limits (16 August 2021, United Nations, New York)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/mzn_s/mzn_15
3_cook_islands.pdf> accessed 4 September 2025; Cook Islands — Division for Ocean Affairs
and the Law of the Sea, State Filez COK (deposits & publicity)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/STATEFILES/COK.htm>
accessed 4 September 2025.

33 Mexico — Division for Ocean Affairs and the Law of the Sea, State File: MEX (deposits &
publicity) (30 June 2025)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/STATEFILES/MEX.htm>
accessed 4 September 2025.

34 Soons, 9.
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therefore, it warned early on that failure to update legislation and
notification/procedural steps in a timely manner could lead to a de facto shift in
areas of authority.® In this context, it is accepted that the submission of
maps/coordinates performs not only a technical function but also a legal certainty
function.

2. Government Applications and Fixation Patterns

Over the past decade, particularly in the Pacific Islands Forum (PAF) region, a
regional political-legal stance has emerged that clearly embraces the
understanding that “maritime zones shall be maintained without reduction ”. The
PAF Declaration of August 6, 2021, states that the outer limits of maritime areas,
as determined in accordance with the Convention and notified to the United
Nations Secretary-General, will not be reduced or revised due to changes in sea
level *® This stance has received broad support on regional and global platforms
and has been confirmed by various state statements.*” In practice, the
observations added to the Cook Islands’ deposit certificate and the domestic
legal/regulatory steps taken by some Pacific states are cited among clear practical
examples of stabilization.®®

In doctrine, the principles of legal stability, security, and predictability are cited
as the main pillars of codification. Assessments referring to the ILC process have

%5 Guiloff, 733,734,737.

3% Pacific Islands Forum, Declaration on Preserving Maritime Zones in the Face of Climate
Change-related Sea-Level Rise (adopted 6 August 2021, PIF Secretariat, Suva)
<https://forumsec.org/publications/declaration-preserving-maritime-zones-face-climate-
change-related-sea-level-rise> accessed 4 September 2025.

87 Declaration on Preserving Maritime Zones in the Face of Climate Change-related Sea-Level
Rise.

38 Within the framework of the deposit and publicity regime (deposit & publicity) under Articles
16(2), 47(9), 75(2) and 84(2) of UNCLOS, this constitutes a State declaration, which explicitly
reflects a “fixing” tendency by recording the understanding that, even if sea levels rise, there
is “no obligation to review/revise” the officially deposited maritime zones; see Cook Islands,
Observations appended to the deposit of charts/lists of geographical coordinates of points
under the United Nations Convention on the Law of the Sea (MZN No 153) (5 May 2021,
DOALOS, UN OLA)
<https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/DEPOSIT/040
bservationsEng.pdf> accessed 6 September 2025; Federated States of Micronesia, Written
Statement to ITLOS, Case No 31 (COSIS AO) (2023-2024); Federated States of Micronesia,
Submission to the International Law Commission: Sea-level rise in relation to international
law (2021-); Clive Schofield and David Freestone, ‘Options to Protect Coastlines and
Maritime Zones from the Impacts of Climate Change and Sea Level Rise: The Situation in the
Pacific Region’ (2016) 32 The International Journal of Marine and Coastal Law 135-164.
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discussed how even negative behaviors such as states choosing not to update
their laws can, over time, have effects in the form of subsequent practice or
historical consolidation.® This line aims to reconcile the tension between the
dynamic nature and the fixation, based on the principles of not expanding new
rights while maintaining existing boundaries and ensuring the legal stability of
notified/registered lines. Indeed, constantly changing baseline lines will create
unpredictability in terms of both administration and dispute resolution.*°

Judicially, in the 2014 Bay of Bengal (Bangladesh/India) arbitration, it was
observed that future physical changes were not reflected in the delimitation, and
that the court conducted the equitable solution test based on geographical data at
the specific date.** This example supports the assessments that the drawn
external boundaries will not subsequently melt away on their own and that the
court/panel cautiously addressed the dynamic geography. ITLOS’s Advisory
Opinion on Climate Change dated May 21, 2024, essentially clarified the
environmental obligations under Part XII of UNCLOS under the due diligence
standard and did not directly address the issue of the baseline/outer limits.*?
These findings show that the notification/deposit regime under DOALOS can
produce administrative-technical predictability and a certain degree of de facto
stability through the publication of maps and coordinates. However, the nature
of these registration and publication procedures does not automatically transform
the content of the legal norm; they are not considered to give rise to customary
law or implied acceptance. Therefore, the permanence and immutability of
maritime delimitation agreements are determined not so much by the practice of
deposit & publicity, but rather by the exception regime of treaty law, particularly

39 Lampiri, 93; Soons, 9-11.
40 Ecemis Yilmaz, 409-410.

4 Bay of Bengal Maritime Boundary Arbitration between Bangladesh and India
(Bangladesh/India), Award (Permanent Court of Arbitration, 7 July 2014) XXXII RIAA 1,
paras 212-217, 399 <https://legal.un.org/riaa/cases/vol_XXXI1/1-182.pdf> accessed 4
September 2025.

42 Request for an Advisory Opinion submitted by the Commission of Small Island States on
Climate Change and International Law (Advisory Opinion) (ITLOS, Case No 31, 21 May
2024) paras 149, 196-204, 235-243, 388
<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05
.2024_orig.pdf> accessed 4 September 2025; Commission of Small Island States on Climate
Change and International Law (COSIS), Legal Briefing Note: ITLOS Case No 31 — Key Points
for the ICJ AO Process (2024) <https://www.cosis-ccil.org/images/media/COSIS-
Briefing%20Note_ITLOS%20A0%20points%20relevant%20t0%20the%201CJ%20A0.pdf>
accessed 4 September 2025.
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VCLT art. 62(2)(a). In the next section, this distinction will be systematically
examined in light of VCLT art. 31 and art. 62.

3. Interaction with the Commission on the Limits of the Continental Shelf
(CLCS) (Recommendations under art. 76/8 — art. 76/9, art. 84/2
Submission)

The process concerning the outer limits of the continental shelf is based on a
two-stage scheme involving the submission of CLCS recommendations (art.
76(8)) to the UN Secretary-General (art. 76(9), art. 84(2)). After receiving the
CLCS recommendations, States establish their definitive and binding outer
limits; they then submit the map/coordinate and geodetic data to the UNCLOS,
and DOALOS provides due publicity to these.*® The technical/advisory role of
CLCS and the secretariat function of DOALOS demonstrate the distinct yet
complementary nature of the procedure.

Climate-induced sea level rise does not alter the de jure status of the outer limits
of the continental shelf (particularly beyond 200 nautical miles based on
geomorphological criteria); as these limits are determined by seabed criteria, not
sea surface criteria. This is evident from the definitional structure of positive law
relating to the continental shelf and the systematics of the CLCS application.**
Therefore, the outer limits of the continental shelf are based not on changes in
the sea surface but on the seabed/geomorphology (technical formulas and
delimitation lines in UNCLOS art. 76); furthermore, the outer limits registered
based on CLCS recommendations are definitive and binding. Therefore, sea
level rise does not directly alter the de jure status of the outer limits of the
continental shelf; this follows both from the nature of the definition (seabed &
subsoil) and from the institutional systematics of the CLCS process.
Furthermore, the role of the CLCS and the -conditions for the
submission/notification of outer limits in the context of climate impacts have
been summarized.*

43 UNCLOS m. 76(8)—(9) ve m. 84(2); Charlotte Salpin, ‘Establishing the Outer Limits of the
Continental Shelf: The Role of the Commission on the Limits of the Continental Shelf’
(International Seabed Authority, 2022), 3-5 <https://www.isa.org.jm/wp-
content/uploads/2022/12/Salpin-2.pdf> accessed 4 September 2025.

4 Hilde Woker, ‘Disagreements between the Commission on the Limits of the Continental Shelf
and Submitting Coastal States’ (2024) 39(2) The International Journal of Marine and Coastal
Law 252, 254.

4% Ydhan Naidoo, ‘The Maintenance of Territorial Sovereignty after Submergence’ (2025)
Oxford University Undergraduate Law Journal 134,149-152; International Hydrographic
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However, the archiving and publication of constitutive documents (delimitation
agreements, de jure external boundary maps after the CLCS, MZNs) strengthens
the procedural basis of the fixation thesis. This is because, thanks to due publicity
and official registration, the boundaries that states choose not to update or
maintain acquire evidentiary value; the alleged normative stability is supported
by practice.

4. Regional Outlook: Opportunities and Risks for the Eastern
Mediterranean

In the Eastern Mediterranean, studies of an early warning nature have been
written in Turkish literature on the potential effects of sea level rise on baselines
and outer limits. Bayillioglu states that baselines, which are the starting points of
maritime zones, may become mobile due to climate effects, and that this could
give rise to new areas of conflict in the context of Turkish-Greek disputes.*® It
should also be noted that warnings have been issued that the misuse of straight
baselines and the concept of the “archipelagic baseline” in the Eastern
Mediterranean could have disproportionate effects on delimitation disputes.*’

Some regional states (e.g., Egypt-Cyprus, Cyprus—Israel, Greece—Egypt) have
defined their external borders through delimitation agreements; Tiirkiye, on the
other hand, has taken a step to protect its rights in a manner that is consistent
with international law, legitimate, and balanced through the Memorandum of
Understanding it signed with Libya. In this case, a collective and explicit
declaration approach to demarcation, as seen in the Pacific, has not yet been
institutionalized. However, for legal stability and predictability, the
systematization of map/coordinate submissions and MZN announcements could
provide a minimum common ground for implementation in the region. This
observation indicates that the dynamic rule and the fixation thesis can be
reconciled on the basis of document-based stability.

On the other hand, the judicial trend is based on the geographical and legal
picture at the time of the decision. As in the Bangladesh/India decision, the

Organization (IHO), International Association of Geodesy (IAG) and Intergovernmental
Oceanographic Commission (IOC) — Advisory Board on the Law of the Sea (ABLOS), A
Manual on Technical Aspects of the United Nations Convention on the Law of the Sea (TALOS
Manual) (5th edn, IHO Monaco 2006) vol 2 ‘Publicity and Deposit® <https://docs.iho.int>
accessed 4 September 2025.

4 Bayillioglu, 100-101.

47 Apaydin, 580-581.
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practice of designing future physical changes through foresight has generally
been avoided; this approach curbs the risk of expansive interpretation under the
pretext of fixation. The ITLOS Advisory Opinion dated May 21, 2024,
confirmed a strict due diligence standard in the context of protecting and
preserving the marine environment; it specified the obligations for special
measures in the face of climate impacts (ocean warming, sea level rise,
acidification). This framework requires that discussions on emission reduction,
adaptation, and ecosystem-based mitigation/fixation measures be addressed
normatively, separate from regional practices.

These findings demonstrate that the regime of publicity and deposit with
DOALOQOS provides administrative and technical predictability and evidentiary
value through the publication of maps and coordinates and their deposit with the
UN Security General. However, it has been determined that the aforementioned
registration and publication procedures do not establish customary law on their
own or implicitly amend existing rules; their stabilizing effect is practical rather
than normative in nature. The permanence and immutability of maritime
delimitation agreements are determined by the exception regime of treaty law
(VCLT art. 62(2)()), rather than by the practice of publicity and deposit. In the
next section, this distinction will be systematically examined in light of the
provisions of VCLT art. 31 and art. 62.

111. FINALITY AND REBUS SIC STANTIBUS: WITHIN THE
FRAMEWORK OF VCLT ART. 62(2)(a)

In this section, the scope of the exception to rebus sic stantibus brought by border
treaties and its impact on maritime delimitation are addressed within the context
of purpose and systematic integrity. In the Gabcikovo v Nagymaros case, the 1CJ
explicitly stated that rebus sic stantibus must be interpreted narrowly and, in
particular, cannot be applied to boundary treaties.*® Similarly, in the Burkina
Faso/Mali Border Dispute decision, the Court emphasized the finality of border
treaties.*

The principle of the finality of treaties is protected by VCLT art. 62(2)(a). In
contrast, administrative registration and publication processes operate on a
different legal plane; these processes make state practice visible but do not result

48 ICJ, Gabctkovo-Nagymaros Project (Hungary/Slovakia) [1997] ICJ Rep 7, para 104.
49 1CJ, Frontier Dispute (Burkina Faso v Mali) [1986] ICJ Rep 554, para 25.
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in implied acceptance.®® In this context, the framework emerging from the
interpretation principles of VCLT art. 31 and art. 62 ensures the legal stability of
maritime delimitations even under extraordinary circumstances such as climate
change.™

1. The Conditions of VCLT art. 62 and the Exception for Boundary
Treaties

The finality of treaties and the function of administrative registration and
publication processes operate at different legal levels: the former is protected
under the exception in VCLT art. 62(2)(a), while the latter makes the application
visible but does not constitute an implied acceptance. Therefore, the fate of
maritime delimitation treaties is determined more by the closed structure of rebus
sic stantibus to boundary treaties than by the practice of publicity and deposit.
VCLT art. 62 is designed to allow withdrawal from the treaty only in cases of
unforeseen changes that fundamentally undermine the basis of the parties’
commitment and radically transform the scope of performance obligations.
However, art. 62(2)(a) explicitly closes this avenue for boundary-delimiting
treaties. The travaux préparatoires of this provision emphasize the aim of
preserving stability and certainty in the border regime; the idea that terminating
border treaties based on rebus sic stantibus would turn a peaceful instrument of
change into a dangerous source of friction is specifically noted. In the same
process, it was stated that the scope of the exception was not limited to treaties
establishing borders, but also included treaties determining and fixing borders;
an additional exception based on the possibility of natural events (thalweg,
watershed line, etc.) changing the location of the border was not adopted on the
grounds that the issue was not one of termination but rather one of correctly
interpreting and applying the treaty in light of changing geographical
circumstances.®

State practice and international case law also support this approach: in its Temple
of Preah Vihear decision, the ICJ ruled that the primary purpose of the boundary
established between the two countries was stability and certainty, and that the
existence of the boundary was not dependent on the continued existence of the
treaty establishing it. This principle of stability is also confirmed in the context

50 OQliver Dérr and Kirsten Schmalenbach (eds), Vienna Convention on the Law of Treaties: A
Commentary (2nd edn, Springer 2018) 1071.

51 Anthony Aust, Modern Treaty Law and Practice (3rd edn, CUP 2013) 212-215.
52 Guiloff, 471.
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of the requirements of international peace and security in relation to maritime
boundary delimitation.®

2. The Concept of Borders Covering Maritime Borders

It is accepted that the term “boundary” in VCLT art. 62(2)(a) also covers the
delimitation of territorial waters, exclusive economic zones (EEZ), and
continental shelves. Negotiation records and doctrine have revealed that the term
“boundary” can refer not only to land boundaries but also to different lines that
geographically limit a state’s jurisdiction (e.g., the outer limits of territorial
waters). Indeed, in state practice, the terminology “maritime boundary/frontiére
maritime” is consistently used from the title to the text in bilateral maritime zones
agreements, and case law (e.g., the Grisbddarna arbitration, 1909; 1969 North
Sea Continental Shelf cases).>

United Nations Convention on the Law of the Sea (UNCLOS) likewise employs
consistent terminology; art. 298/1(a)(i) regulates the possibility of excluding
disputes concerning the delimitation of maritime boundaries from procedures
leading to binding decisions, while Annex I, art. 9 underscores that the activities
of the Commission on the Limits of the Continental Shelf shall not prejudice the
delimitation of boundaries. These provisions constitute an important contextual
element indicating that maritime delimitation is regarded within international
law as a category of boundary. Within this framework, statements delivered by
States in the Sixth Committee explicitly affirmed that maritime boundaries also
fall within the scope of art. 62(2)(a); states such as Cameroon and the Maldives
placed on record their view that maritime boundaries possess the same legal
stability as land boundaries and therefore fall within the exception applicable to
boundary treaties.>®

5 Virginie Blanchette-Seguin, ‘Preserving Territorial Status Quo: Grotian Law of Nature,
Baselines and Rising Sea Level” (2017) 50(1) New York University Journal of International
Law and Politics 227, 251; Temple of Preah Vihear (Cambodia v Thailand) (Merits, Judgment,
15 June 1962) [1962] ICJ Rep 6, 34.

54 Grisbadarna Arbitration (Norway v Sweden) (Award, 23 October 1909) XI RIAA 147, 151,
156, 165-166; North Sea Continental Shelf (Federal Republic of Germany v Denmark;
Federal Republic of Germany v Netherlands) (Judgment, 20 February 1969) [1969] ICJ Rep
3,6-7, 13, 18, 86.

5 Lampiri, 97-98.
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3. Pacta Sunt Servanda, Finality, and State Practice

Maritime boundary treaties bind the parties as an expression of the pacta sunt
servanda rule under VCLT art. 26; however, this binding effect should be
understood not in isolation but in conjunction with the regime of
nullity/termination. Within this regime, invoking rising sea levels as grounds for
a claim of fundamental change under VCLT art. 62 is not feasible in practice due
to the high evidentiary threshold and the explicit prohibition on boundary treaties
under art. 62(2)(a).

State practice and judicial precedent confirm the permanence of maritime
boundary agreements. In the practices of Singapore, the United Kingdom, and
the United States, it has been accepted that maritime boundary agreements are
permanent and cannot be altered. The Permanent Court of Arbitration’s decision
on the Bangladesh v India (Bay of Bengal) delimitation also stated that maritime
delimitations must be stable and definitive to ensure peaceful relations in the
long term. This general approach is consistent with the work of the ILC, which
argues that reopening delimitations for renegotiation due to sea level rise would
undermine legal stability.>®

In Turkish literature, the definition of the normal baseline and the drawing of
straight baselines (especially indentation and bay closure lines) have been
addressed in detail; it has been emphasized that the concept of the baseline is the
legal basis for maritime zones and therefore has a close connection with
delimitation results. This content demonstrates the established understanding in
domestic doctrine regarding the link between the finality of maritime boundaries
and the baseline methodology.>’

56 Guiloff, 738; Bay of Bengal Maritime Boundary Arbitration (Bangladesh v India) (Award, 7
July 2014) PCA Case No 2010-16, para 216; Temple of Preah Vihear (Cambodia v Thailand)
(Judgment, 15 June 1962) [1962] ICJ Rep 6, 34.

57 ibrahim Demir, ‘Dogu Akdeniz’de Tiirkiye ve Yunanistan Arasindaki Deniz Yetki Alanlari
Uyusmazlig1® (2024) 2(1) Tokat Gaziosmanpasa Universitesi Hukuk Fakiiltesi Dergisi 71,75;
Merve Erdem Burger, ‘Adalarin Deniz Alanlarinin Sinirlandirilmasindaki Rolii: Uluslararasi
Adalet Divan1 ve Uluslararast Deniz Hukuku Mahkemesi Pratigi’ (2019) 2(1) DEHUKAM
Journal of the Sea and Maritime Law 21, 23, 25.
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4. The interaction between the ambulatory baseline debate and the
exception under Article 62(2)(a); The contextual value of the ITLOS 2024
Advisory Opinion

The classical interpretation of the dynamic nature of the baselines (following
geographical movement along with the low-water line) has been confirmed in
Soons’ work as the current state of applicable law; in contrast, recent state
declarations and literature,®® it has been noted that there is a tendency to move
towards a registration-based freezing/fixing interpretation, independent of the
actual low-water line, based on large-scale official maps under UNCLOS art. 5.
Soons notes that this trend emerged as a lege ferenda solution; while the dynamic
nature of the normal baseline is preserved under existing positive law, the trend
toward freezing, by halting notifications and map updates in state practice,
provides a basis for an implied acceptance thesis.>®

The international literature reflects differing approaches regarding the fate of
States’ maritime zones in the face of sea-level rise. Certain States -such as
Micronesia, France, Germany, and the Maldives- argue that changes in coastal
baselines should not affect previously established maritime zones.%® Germany, in
particular, maintains that once a State has determined its baselines and,
accordingly, its maritime limits, those limits should be regarded as fixed.®* This
approach emphasizes the permanence of boundaries irrespective of subsequent
geographical changes.

For the Maldives, this view is of vital importance; as island states face the risk
of their landmasses being partially or completely submerged due to climate
change. For this reason, the Maldives states that the reduction of maritime areas
due to the loss of land areas is unacceptable under international law, as it would
otherwise jeopardize the existence of states. In this context, the Maldives
emphasizes that international law must be based on the principles of stability and
justice in particular.

5% Kate Purcell, ‘UNCLOS and the ‘Ambulatory Thesis’ Geographical Change and the Law of
the Sea (OUP 2019) 44-48; Riidiger Wolfrum, ‘Remarks by Riidiger Wolfrum’ (2020)
Proceedings of the ASIL Annual Meeting 387-389.

% Soons, 8.

60 Mara R Wendebourg, ‘Interpreting the Law of the Sea in the Context of Sea-Level Rise: The
Ambulatory Thesis and State Practice’ (2023) 35(3) Journal of Environmental Law 499-507.

61 Wendebourg, 505.
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Similarly, many Pacific island states also argue that UNCLOS does not impose
an obligation on states to continuously update their baselines or maritime
boundary lines in response to changes in sea level. Colombia and New Zealand,
in line with this view, have declared that they will maintain their baselines and
boundaries as officially recorded, independently of changes in sea level.?

In ILC and ICJ studies, it has been determined that states tend to establish de
facto boundaries by failing to update their existing baseline and outer limits
notifications using the UNCLOS map/notification system; this creates an
accumulation of opinio juris/practice aimed at preventing the erosion of
maritime zones.%

However, regardless of the outcome of the debate on the ambulatory baseline,
delimitation agreements are already closed to the rebus sic stantibus argument
under VCLT art. 62(2)(a). Therefore, the geographical movement of baselines
or the practice of states in fixing them affects, rather, the technical basis for non-
treaty maritime boundary delimitations (e.g., unilateral outer limit declarations)
and future new delimitations; as regards the validity of existing bilateral
maritime boundary delimination treaties, what is decisive is the protective shield
of art. 62(2)(a).%

In this context, the ITLOS Advisory Opinion of 21 May 2024 clarified the scope
and intensity of the obligations of States Parties under art. 192 and following of
UNCLOS by characterizing climate-change-related phenomena (ocean
warming, acidification, and in particular the effects of greenhouse gases on the
marine environment) as forms of marine pollution within the meaning of art. 145.
These findings indicate that, in terms of interpretation (VCLT art. 31/3(b)-(c)),
sea level rise and its effects on marine areas now fall within the relevant legal
framework with a high degree of normative intensity; but they do not alter the
exception protection afforded to boundary treaties under art. 62(2)(a), but rather

62 Frances Anggadi, ‘A Collective Answer: Small States, Sea-Level Rise and the Interpretation
of UNCLOS’ (Centre for International Law (CIL) Blog, National University of Singapore, 19
July 2023) <https://cil.nus.edu.sg/a-collective-answer-small-states-sea-level-rise-and-the-
interpretation-of-unclos/> accessed 4 September 2025.

63 Guiloff, 737-738.

64 Lampiri, 97.
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reinforce the general policy considerations underlying the stability of maritime
boundaries.®

Detailed explanations in Turkish literature regarding the main types of baselines
and measurement methodologies confirm the consistency of the terminology
(normal baseline, straight baseline, closing line, etc.); this conceptual framework
supports the interpretation of the regime of treaty law outlined above in terms of
finality and certainty with regard to maritime boundaries.

VCLT art. 31(3)(b) provides that the subsequent conduct of the parties in the
application of the treaty shall be taken into account as a means of interpretation.
However, the scope and limits of this provision are debated in doctrine. In
particular, the subsequent practices of powerful states may be accepted as criteria
for interpreting the treaty, even if they are inconsistent with the letter and
systematics of the treaty text in some cases. This situation leads to blurring the
line between the existing law and the law as it should be. The tension between
the original intent expressed during the negotiations of a treaty and subsequent
practices has led to VCLT art. 31(3)(b) narrowing the distinction between
interpretation and de facto modification.

However, the effect of subsequent practice is not unlimited. Unlike the concept
of representative praxis seen in international customary law, the weight of
subsequent practice in treaty law is weaker, and sudden trends in practice, which
could be called instant custom, do not produce binding results.®” Furthermore,
peremptory norms of international law (ius cogens) set limits on the subsequent
conduct of the contracting states. Pursuant to VCLT arts. 53 and 64, any treaty
provision that conflicts with ius cogens norms is null and void, and subsequent
conduct that violates these norms is disregarded.%® Therefore, subsequent actions
by powerful states may influence the interpretation of the treaty in certain
circumstances, but such actions have no legal value in the face of ius cogens.

65 Request for an advisory opinion submitted by the Commission of Small Island States on
Climate Change and International Law, paras 159-179, 241-244, 396, 128-136, 139-144,
235; International Tribunal for the Law of the Sea (ITLOS), Press Release No 353: President
Heidar gives an overview of Advisory Opinion (Case No 31) (10 June 2024)
<https://itlos.org/fileadmin/itlos/documents/cases/31/Advisory_Opinion/C31_Adv_Op_21.05
.2024_orig.pdf> accessed 4 September 2025.

6 Demir, 75; Erdem Burger, 25.

67 A Fiisun Arsava, ‘Uluslararast Hukukta Giig ve Hukuk liskisi’ (2012) 10 Tiirkiye Adalet
Akademisi Dergisi 351, 369-371.

68  Arsava. 371.
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In this section, it has been determined that rebus sic stantibus is not applicable
to border treaties, that maritime delimitation treaties retain their finality under
this exception, and that administrative registration and publication processes do
not alter this regime. The next section will examine the approach of international
courts in a comparative manner.

IV. APPROACHES AND CASE LAW OF INTERNATIONAL
JUDICIAL BODIES

In the previous section, it was established that maritime delimitation agreements
retain their finality under the VCLT art. 62(2)(a) exception and that
environmental changes do not undermine this regime. However, for these
findings to gain meaning in the international legal order, they are closely linked
to the approach of judicial authorities and arbitration bodies to the matter.

The extent to which discussions under VCLT art. 31(3)(b) can have a concrete
effect in international law is largely determined by the approach of judicial
bodies to the issue. This is because court and arbitration decisions establish
guiding criteria for the extent to which subsequent practice will be taken into
account in interpretation. From this perspective, ITLOS, ICJ, and arbitration
decisions, in particular, set limits against the risk of powerful states effectively
altering treaty provisions through their practices and confirm their function as
interpretive tools for subsequent application. This ensures both consistency
among states’ practices and the stability of treaty provisions.

On the other hand, it is observed that subsequent conduct has been debated in
various ways before the courts. In some cases, courts have accepted the
subsequent conduct of states as an element of interpretation consistent with the
purpose and spirit of the treaty, while in other cases, they have not allowed such
conduct to carry sufficient weight to alter the provisions of the treaty. In this
context, how states’ responses to new phenomena such as climate change and
rising sea levels are interpreted in light of VCLT art. 31(3)(b) will become clearer
through the decisions of international judicial bodies. Therefore, this section will
focus on a detailed examination of these decisions and the extent to which
subsequent conduct can play a decisive role in international maritime law.

1. ITLOS Advisory Opinion of May 21, 2024 (COSIS Application)

The Advisory Opinion of ITLOS dated May 21, 2024, does not directly rule on
the delimitation of maritime zones and the validity of delimitation agreements;
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however, it establishes a context that increases the intensity of interpretation of
environmental obligations under Part XIl of UNCLOS. In the Advisory Opinion
issued by ITLOS upon the COSIS application, art. 21 of the Statute and Rules
art. 138 were cited as the basis for the Court’s advisory jurisdiction; the
procedural admissibility of the application was addressed in detail. The Opinion
clarified the scope of States’ obligations to prevent, reduce, and control, in
accordance with UNCLOS art. 192 and subsequent provisions, in the context of
protecting and preserving the marine environment, taking into account the effects
of climate change (ocean warming, sea level rise, acidification). It is noted that
the findings in the reports of the Intergovernmental Panel on Climate Change are
accepted as authoritative in terms of scientific background.®® This framework has
been considered exemplary in terms of concretizing obligations; President
Heidar’s 2024 statements emphasized that the Opinion effectively incorporates
climate change issues into the interpretive universe of the Convention.”® The
scope of COSIS’s claim, the Court’s jurisdiction, and the intensity of the
obligations are detailed.”

The 2024 Opinion of ITLOS does not directly rule on the delimitation of
maritime zones or the validity of delimitation agreements; however, it establishes
a normative framework requiring the systematic consideration of climate-related
impacts in the interpretation of Part XII. This context leads to an increase in
relevant legal and subsequent practice data pursuant to the provisions of VCLT
art. 31(3)(b)-(c) concerning the interpretation of treaties, thereby promoting a

69 Request for an advisory opinion submitted by the Commission of Small Island States on
Climate Change and International Law, paras 4, 59, 83-122, 159-179, 180-194, 197-258, 259-
291, 384-406,441; International Tribunal for the Law of the Sea (ITLOS), Press Release No
350 — Tribunal delivers unanimous Advisory Opinion in Case No 31 (21 May 2024)
<https://itlos.org/fileadmin/itlos/documents/press_releases_english/PR_350_EN.pdf>
accessed 4 September 2025.

0 Tomas Heidar, Statement by the President of the International Tribunal for the Law of the Sea
(Meeting of States Parties) (10 June 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of_president/Heidar/MoSP_10
062024 _President_TH_Statement_EN.pdf> accessed 4 September 2025;
Tomas Heidar, The Law-Science Interface within the Law of the Sea (Keynote Address, Leiden
University H:O Law Conference) (26 September 2024, ITLOS, Hamburg)
<https://www.itlos.org/fileadmin/itlos/documents/statements_of_president/Heidar/Leiden_K
eynote_Address_260924.pdf> accessed 4 September 2025.

T Mansoor, 173-176.
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delimitation practice consistent with maritime environmental obligations.”
However, the finality of delimitation treaties and their closure to rebus sic
stantibus (VCLT art. 62) have been explicitly defended in the detailed study; it
has been stated that the exception for boundary treaties in Article 62(2)(a) covers
both land and sea boundaries and that the thresholds in Article 62(1) are high in
terms of climate-based changes.”

At this point, it is noted that the current positive law maintains the dynamic
nature of the normal baseline dispute, but tendencies toward preserving existing
lines (de facto fixation) are observed in some state declarations and practices.
Soons cautiously assesses that the established interpretation of Article 5 is
dynamic; however, the trend toward fixation observed in state practice could lay
the groundwork for an implicit amendment thesis through subsequent practice in
the future.™

2. ICJ and Arbitration Practice

The ICJ’s rulings on maritime delimitation in the Nicaragua v Colombia case
(2012) and the subsequent debates on Colombia’s implementation underscore
the exceptional nature of straight baselines and the strict consideration of
geographical conditions. The Court’s approach to the straight baselines regime,
as reflected in its jurisprudence, has been highlighted as being cautious about the
generalized use of straight lines.”™

The general principle regarding the need to fixing maritime boundaries has been
linked to the objectives of maintaining legal security and peaceful relations, both
in doctrine and in the context of ILC work. In Guiloff’s article, the protective
shield of maritime delimitation agreements under VCLT art. 62(2)(a) is clearly
established; this interpretation is consistent with the ILC’s emphasis on legal

2. Mansoor, 175-176; Request for an advisory opinion submitted by the Commission of Small
Island States on Climate Change and International Law, paras 85, 107-108, 179-180 (m.
1/1(4), m. 194), 194, 212, 235, 197, 200-201, 250, 279, 311, 339, 386, 417, 427.

3 Lampiri, 95-99.

7 Soons, 8-9.

> Territorial and Maritime Dispute (Nicaragua v Colombia) (Judgment, 19 November 2012)
[2012] ICJ Rep 624, para 139 <https://www.icj-cij.org/case/155> accessed 4 September 2025;
Alleged Violations of Sovereign Rights and Maritime Spaces in the Caribbean Sea (Nicaragua
v Colombia) (Judgment, 21 April 2022) ICJ, para 212 (referring to Maritime Delimitation and
Territorial Questions between Qatar and Bahrain, Judgment, [2001] ICJ Rep 40)
<https://www.icj-cij.org/case/155> accessed 4 September 2025.



ECEMIS YILMAZ 191

stability in its reports addressing the effects of sea level rise on maritime law.’®
Additionally, Soons’ study indicates that the movement of the baseline has a
chain reaction effect on the outer limits; it is noted that a significant retreat of the
baseline may be subject to objection even if a map/coordinate report has been
submitted.”’

In Turkish literature, the definition of the normal baseline, the exceptional nature
of straight baselines, and the criteria for the closing line have been established in
a well-established manner. It has emphasized that the baseline is the legal basis
for maritime zones and its direct connection to delimitation results; it has detailed
the effects of sea level rise on the baseline-outer limits relationship and the
straight baseline regime; it has examined the role of A islands in determining
straight baselines around the issue of the island fringe.”

In general, the approach formed by ITLOS’s 2024 Opinion and the ICJ and
arbitration line shows convergence in favor of the stability of existing
limitations; while the acceptance of an ambulatory baseline (in the positive law
sphere) is preserved, it is noted that the tendency to maintain existing lines,
which is evident in state practice, should not be overlooked. This dual dynamic
converges in the areas of treaty interpretation and maritime environmental
obligations; noted that the disruption of delimitation treaties through rebus sic
stantibus remains a legally remote possibility due to VCLT art. 62(2)(a); in
contrast, it is observed that practical adaptation channels are being operated
through map/coordinate notifications, technical updates, and evolving
interpretations over time.

In this section, it has been observed that in practice, the objectives of stability
and predictability of delimitation have been confirmed; ITLOS has increased the
intensity of interpretation in the field of environmental obligations but has not
directly ruled on maritime delimitation. In the conclusion section, these findings
will be brought together within the framework of the dynamic regime-
stabilization debate and the finality of treaties.

6 Guiloff, 733, 740, 741; Lampiri, 101,105.
7 Soons, 9-10.

8 Apaydin, 566; Selami Kuran and Abdulkadir Giilgiir, ‘Uluslararast Deniz Hukuku
Mahkemesi’nin Danmisma Gériisii Vermeye iliskin Yargi Yetkisi® (2018) 24(1) Marmara
Universitesi Hukuk Fakiiltesi Hukuk Arastirmalari Dergisi 1, 2-3.
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CONCLUSION

In conclusion, the thesis tested in the study has been confirmed: the dynamic
nature of the normal baseline continues as lex lata; the registration and
publication mechanisms before DOALOS can produce a de facto fixing effect in
some contexts, but this effect does not constitute a normative modification;
existing maritime delimitation agreements are closed to rebus sic stantibus
pursuant to VCLT art. 62(2)(a). It has been determined that the notification-
based submission of external boundaries/maps is an administrative-technical tool
that strengthens legal certainty; it does not, on its own, give rise to a customary
rule or implied modification. ITLOS’s approach, which intensifies
environmental obligations, strengthens the interpretation of Part XII; however, it
does not change the regime regarding the finality of delimitation treaties.
Practice and jurisprudence confirm the criteria of justice and predictability in
new delimitations while supporting the stability factors aimed at preserving
existing boundaries. The findings reached throughout this study show that a
consistent framework has been established at the intersection of state practice,
treaty law, and judicial trends regarding the effects of sea level rise on the
baseline-external boundary architecture.

It has been established that the established understanding that the normal
baseline is ambulatory along the low-water line pursuant to UNCLOS art. 5 is
valid under current law; however, in recent years, an interpretation prioritizing
the preservation of existing lines has gained traction in state practice. Soons
states that current state practice has developed in the direction of allowing the
preservation of existing normal baselines, which has brought the discussion of
implied acceptance through subsequent practice to the fore. Despite these
signals of change, it has been assessed that the ambulatory rule still retains its
positive legal status. The claim that rising sea levels could nullify delimitation
treaties on the basis of rebus sic stantibus (VCLT art. 62) is not convincing due
to the exception for boundary treaties in VCLT art. 62(2)(a) and the high
threshold in art. 62(1). Lampiri demonstrates in detail that the boundary
exception covers both land and sea boundaries and that climate-induced changes
do not, as a rule, meet the threshold of art. 62(1). This interpretation reinforces
the principle of continuity, which serves to preserve peace and stability.
In its advisory opinion on the COSIS application, ITLOS clarified the obligations
to prevent, reduce, and control under the protection and preservation of the
marine environment pursuant to Part X1l of UNCLOS under the standard of due
diligence; the place of climate impacts, including sea level rise, within the scope
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of these obligations has been clarified. While the opinion does not directly
establish rules on delimitation or the fixing of baselines, it has contributed to the
increased weight given to environmental obligations in the realm of
interpretation.

The practices of states in depositing and publishing maps/coordinates (UNCLOS
art. 16, 75, 84) are used as tools to limit the uncertainties arising from the mobile
structure at the procedural level. It has been emphasized that IHO standards (S-
4) encourage the practice of updating coastal maps; that the display of maritime
boundaries on maps also serves a non-navigational stability function; and,
conversely, that in cases where the low-water line changes significantly, mere
deposited maps/coordinates may remain open to challenge. The principle of land
dominance over the sea and the fact that baselines are the starting points of
maritime zones have been reiterated in Turkish literature; it has been stated that
sea level rise could push back the coastline, creating disputes over external
boundaries and giving rise to new risks of conflict. It has been concluded that
these risks must be managed in conjunction with the principles of documented
map/coordinate management and treaty stability. The rule of the ambulatory
baseline remains valid in positive law. Nevertheless, the tendency toward
preservation/fixation emerging in state practice produces document-based
stability through notification—publication mechanisms and map/coordinate
techniques. This dual dynamic points to the possibility of extratextual
convergence through subsequent application and interpretation in the future. It
is confirmed that the exception in VCLT art. 62(2)(a) also covers maritime
boundaries; that sea level rise does not meet the threshold of art. 62(1) under
normal circumstances. Therefore, it is concluded that the path of unilaterally
terminating existing delimitation agreements on the grounds of climate change
is legally closed. It is noted that the ITLOS opinion of May 21, 2024, provides a
binding normative framework in terms of maritime environmental obligations
and the standard of care; however, it does not directly interfere with the baseline—
outer limits regime. Therefore, the fundamental tools in the field of maritime
delimitation remain the principles of treaty law and state practice.

Transparency of update cycles in rapidly changing coastal morphology areas;
maintaining datum/scale integrity and systematic operation of the deposit—
publication chain is recommended. This will enable the creation of a record set
with high evidentiary value that is resistant to challenge. Climate impacts should
be addressed through administrative and technical measures within the
framework of maritime obligations (UNCLOS Part XII); these processes should
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be carried out separately from delimitation discussions. In the Eastern
Mediterranean, in line with Tirkiye’s arguments defended in accordance with
international law, standardizing the deposit of maps/coordinates and MZN
notifications; reducing the risks of baseline—outer limits disputes through
document-based methods will be the most appropriate approach in terms of
regional stability and fairness. While coastal states raise their standard of care
regarding maritime environmental obligations (monitoring, reporting, impact
assessment), they must ensure that existing rights are protected in a manner that
does not undermine delimitation stability and that they maintain a balance of not
producing expansive claims.
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Giiniimiizde denizyolu tasimacilik sisteminde dokme sivi ve kuru yiik tagiyan gemiler
tahliyeden sonra tank ve ambarlarin1 yeni yiik tasimasina hazirlayabilmek icin
ambarlarinin yitkanmasi zorunlulugu ile karsilagmakta, bu sebeple de gemiler limandan
bos olarak hareket etmek zorunda kalmaktadirlar. Bu nedenle isbu c¢alismada,
uluslararasi deniz tagimaciliginin tabi oldugu hukuk sistemi ve uygulamakla yiikiimlii
oldugu eylemler incelenmis ve dava ornekleri ile hukuki gergeve ¢izilmistir. Ancak bu
calismada covertainer tagimacilik sistemi olarak isimlendirilen bir ¢6ziim Onerisinin
tanitilmas: da amaclanmistir. Covertainer tasimacilik sistemi; biiyiik ebatli (250m3),
elastik yapida torbalar ile dokme olarak yiiklerin taginmasi ve bu sayede tank ve ambar
yikamalarinin ortadan kaldirilmasini hedefleyen bir tagima sistemini ifade etmektedir.
Sistem bu sayede geminin limandan yiiksiiz bir sekilde kalkma sorununa da alternatif bir
¢Oziim olarak ortaya ¢ikmaktadir. Bu ¢alismada covertainer tagimacilik sisteminin, sivi
veya kuru dokme yiiklerin deniz yolu ile tasinmasinda kullanilabilirligi ve avantaj ve
dezavantajlarinin mevcut uluslararast deniz ticaret hukuku mevzuatina uyumu
incelenmis ve diger tasima sistemleri ile kargilastirilmast yapilmistir. Bu ¢ercevede
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covertainer tagimacilik sistemi’nin literatiire kazandirilmasi amaglanmistir. Calisma
yiikklerin deniz yolu ile tasinmasinda da alternatif tasimacilik sistemlerinin
gelistirilmesinde bir rehber olmasi yoniiyle dnemli goriilmektedir.

Anahtar Kelimeler: Biiyiik Tasima Torbasi eDeniz Nakliyati1 sNotasyon Covertainer
*Tank Yikama Operasyonlari

ABSTRACT

In this context, the legal system governing international maritime transport and the
actions it is obligated to implement have been examined, and the legal framework has
been determined using case examples. However, this study also aims to introduce a
proposed solution called the covertainer transport system. The covertainer transportation
system refers to a transportation system that aims to transport bulk cargo in large
(250m3), elastic bags, thereby eliminating the need for tank and hold cleaning. The
system thus presents an alternative solution to the problem of ships leaving port without
cargo. This study examines the feasibility of using the covertainer transportation system
for the maritime transport of liquid or dry bulk cargo, its advantages and disadvantages
in terms of compliance with existing international maritime law, and compares it with
other transportation systems. Within this framework, the aim is to contribute to the
literature on the covertainer transportation system. The study is considered important as
a guide for the development of alternative transportation systems for the transport of
cargo by sea.

Keywords: sLarge Transport Bag *Sea Transportation eNotation eCovertainer ¢Tank
Washing Operations

GIRIS

Giliniimiizde yiik gemileri gemiye yiikiin yiiklenmesi i¢in sdzlesmeye bagl varis
noktasina varildiginda, genellikle yiik operasyonlarinin baslamasindan o6nce
tastyanin hazirlik bildirimi (NOR)! vermesi gerekmektedir.? NOR, geminin
‘duruma gore limana veya rihtima ulagtigini ve yiikleme veya bosaltmaya hazir
oldugunu’ belirtmekte ve geminin sadece yiike hazir oldugunu degil, ayni
zamanda operasyon siiresince kullanilacak tiim ekipman ve sistemlerinin giivenli

ve islevsel olarak kullanilacak halde oldugunu garanti etmek anlamini da
tasimaktadir.® Bu baglamda hazirlik beyani, operasyonun kesintisiz ve giivenli

Tasimacilik sektoriinde geminin verdigi hazirlik bildirimi “notice of readiness (NOR)” olarak
anilmaktadir.

2 Tamaraudoubra T Egbe, Requirements of Timely Performance in Time and Voyage
Charterparties — An Exploration of Their Identity, Scope and Limitations Under English Law
(PhD thesis, University of Leicester 2019) 112.

Simon Baughen, ‘Charterparty Bills of Lading—Cargo Interests’ Liabilities to the Shipowner’,
in D Rhidian Thomas (ed), The Evolving Law and Practice of Voyage Charterparties (Informa
Law from Routledge 2020) 217.
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bir sekilde yiiriitiilmesinin temin edilecegini, geminin teknik yeterliligini ve
operasyonel uygunlugunu tasdik etmektedir.* Genellikle, gemi kira
sOzlesmesinde yer alan acik bir maddede bekleme siiresi, hazirlik bildiriminin
teblig edilmesine veya bildirimin tebliginden itibaren belirli bir saat gecene
kadar islemekte ve agikga operasyon siirecinde yer almaktadir.® Bu nedenle
NOR, geminin kargo operasyonlarina baglamaya hazir oldugunu bildiren bir
teblig olarak islev gormekte ve bu hazir olma durumu, bildirimin verildigi anda
yiikleme veya bosaltma islemi baslatilmaktadir.® Hukuki agidan da NOR
uluslararast deniz ticaret hukukunda yerini almig, mahkemelerin bildirimlerin
gecerliligi konusundaki yaklasimlart yillar iginde degisiklik gdstermistir.
Ornegin, The Massalia davasinda,” Anvers ve Bordeaux’dan Kolombo’ya
yapilacak bir seferde un yiikiiniin bagka yiiklerin tizerine istiflenmesi nedeniyle
bir anlagsmazlik ortaya ¢ikmistir. Gemi, 18 Ekim 1956°da saat 06:12°de Kolombo
limanmin dis demirleme sahasina ulasmis ve tahliye icin NOR ayni giin saat
09:00°’da verilmistir; ancak uygun bir rthtim bulunmadigi icin 24 Ekim
Carsamba giinii saat 06:15’e kadar rihtima yanagamamistir. Gemi her bakimdan
tahliyeye hazir olmasina ragmen, un yiikiiniin, Port Said yiikiiniin biiyiik bir
kismi tahliye edilene kadar bosaltilmasi da miimkiin olmamistir. Gemi, 24 Ekim
saat 07:30°da yiikiinii tahliye etmeye baslamistir. Tiim un yiikii, 27 Ekim
Cumartesi giinii saat 04:00’e kadar tahliye i¢in tamamen erisilebilir duruma
gelememistir. Bekleme siiresinin (laytime) ne zaman basladigi konusunda bir
anlagsmazlik ¢ikmugtir. Tasitan, slirenin tim ambarlara erisim saglandiginda
basladigini savunmustur. Gemi malikleri ise aksine, siirenin gemi rihtima
yanastiginda bagladigini 6ne sirmiistiir. Demiiraj talebi lizerine, Diplock J,
hazirlik siiresinin un yiikii tahliyeye hazir oldugunda basladigini belirterek
tagitan1 hakli bulmustur.® Ancak, anlasmazlik, geminin uygun bir rthtimin
mevcut olmasimi beklerken gegen siirenin tahliye siiresi olarak kabul edilip
edilmeyecegi noktasinda farkli bir boyut kazanmigtir. Hem ¢arterer hem de gemi
malikleri bu konuda farkli goriisler 6ne stirmistiir. Diplock J, “NOR, gemi heniiz
hazir olmadan Once verilmigse, yeni bir bildirim gerekmemektedir. Zaten

Michael Boviatsis and Georgios Daniil, ‘Legal Analysis of the US Supreme Court Position
Upon a Safe Berth Warranty and Evaluation of the UK Legal Position’ (2022) 16(1) TransNav,
International Journal on Marine Navigation and Safety of Sea Transportation 27.

5 John Schofield, Laytime and Demurrage (B. 8, Informa Law from Routledge 2021)
<https://doi.org/10.4324/9781003198406>.

6 Julian Cooke ve digerleri, Voyage Charters (B. 4, Informa Law 2014) para 15.29.

7 Government of Ceylon v Societe Franco-Tunisienne D’armement-Tunis (The “Massalia”) (No
2)[1960] 2 Lloyd’s Rep 352.

Ad1 gecen uyusmazlik para 424.
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verilmis bir bildirim mevcuttur. Bu bildirim, gemi tahliyeye gercekten hazir hale
gelene kadar gegerli olamaz.” seklinde obiter dictum olarak bir goriis
belirtmistir.’ Bir baska o6rnek London Arbitration 10/9456 davasinda'®
goriilmektedir. ABD Korfezi’nden Ispanya’ya tahil yiikii tasimak {izere gemi, 31
Ocak Pergsembe giinii saat 07.42’de yiikleme limaninin pilot istasyonuna varmis
ve NOR sunmustur. USDA! ve NCB!? bas ambarlarin yiik tasimaya uygun
oldugunu beyan etmistir. Yikleme, kabul edilen bildirimle ertesi giin
baslamistir. Ancak, bas ambarlarin denetimi sonrasinda, yiik tagimak i¢in bazi
yan tanklarin gerekli olacagi ortaya ¢ikmustir. Yan tanklar daha sonra USDA ve
NCB tarafindan 1 Subat tarihinde saat 06.45’te uygun bulunarak onaylanmustir.
31 Ocak tarihinde saat 11.00’da iki adet NOR bildirildigi belirtmistir ancak her
ikisi de bildirim zamani olarak belirtilen saatin ardindan gerceklesen olaylari
kaydetmistir. NOR’un NCB ve USDA miifettislerinin ambarlar ve gerekli yan
tanklar i¢in uygunluk belgesi ile birlikte sunulmasi sart1 gz oniine alindiginda,
carterer 31 Ocak tarihinde saat 11.00°da bildirilen NOR’un gegerli olamayacag1
¢linkii bu saatte ambar ve yan tanklarm uygunlugunun teyit edilmediginin
savunuldugu gorilmistiir. Gegmis uyusmazliklarda goriilecegi iizere bekleme
zamani hazirlik bildiriminin yapilmasi ile baglamakta ve eksik veya hatal
bildirim yapildigi durumlarda garterer ve donatan arasinda uyusmazIlik yaganmis
ve konu tahkime taginmaktadir. Bu da tagimacilik sisteminde zaman kavramu ile
hazir bulunma bildiriminin 6nemini géstermektedir. Bu baglamda hazir bulunma
hususu yik bosaltimindan sonra yapilacak gemi tank temizligini de
kapsamaktadir. Dolayisiyla hazir bulunma bildiriminde yiikiin bosaltilmasindan
sonra gemi rithtimdan ayrilmadan yapilmasi gereken tank temizliginin de siireye
dahil edilmesi zaman kavrami ile yapilan gemi kargosu tagimaciliginda dnemli
bir yeri oldugu sonucunu netlikle ortaya koymaktadir.

Bu noktada covertainer tasimacilik sistemi; gemi tanki ebadinda elastik bir yiik
cantasi ile sivi ve kuru graniil yik tagimacilik sistemi olarak zamanlama
noktasinda kolaylastirict bir alternatif ¢oziim yoOntemi olarak karsimiza
cikmaktadir. Kisacasi yeni nesil, elastik, biiyiik ebatli bir s1v1 ve kuru graniil yiik
cantasi olan bu sistem sayesinde yiikiin, tankin alabandas: ile temas1 kesilerek
kirlilik onlenecektir. Bu torba hep ayni yiikle kullanildiginda ya da i¢ cidari
kullan-at olarak iiretildiginde bugilinkii dokme siv1 yiik tasimacilik sisteminin

Ad1 gegen uyusmazlik para 428.

10 London Arbitration 10/94, LMLN 387, 3 September 1994.
1 United States Department of Agriculture (USDA).

12 National Cargo Bureau (NCB).



KARA 205

tank yikama zorunlulugunun ortadan kalkacagi bir sistem olarak One
cikmaktadir. Tankin yikanmasi gerekliligini ortadan kaldiran bir tagimacilik
yontemi olan covertainer tasimacilik sistemi gemi istiindeki pompanin
covertanier sistemi ile birlikte kiyrya inmesi ile birlikte armatoriin sorumluluk
yikii azaltilacaktir. Bu sayede sistemin, NOR bildirimlerinin tanklarin
yikanmasi sebebiyle eksik yapilmasindan kaynaklanan uyusmazliklar1 da
azaltacag degerlendirilmektedir.

Bu baglamda ¢alisma kapsaminda, tehlikeli zararli maddelerin deniz yolu ile
tasinmasinda covertainer sisteminin  kullamilabilirligi ile avantaj ve
dezavantajlarinin mevcut uluslararast deniz ticaret hukuku mevzuatina
uyumunun incelenmesi ve diger tasima sistemleri ile karsilastirilmasi
amaglanmugtir.

|. DENiZ TASIMACILIGI SISTEMLERINDE AMBAR YIKAMA
SURECLERININ HUKUKI VE CEVRESEL BOYUTUYLA
INCELENMESI

1. Mevcut Kargo Tasima Sistemlerine iliskin Problemin Tespiti

Deniz ticaret hukuku ger¢evesinde geminin yiike hazir olmasi NOR kapsaminda
ortaya c¢ikan uyusmazliklarda ve bu calismanin giris boliimiinde yapilan
incelemelerde goriildiigli lizere geminin bekleme siiresinin artmasi armatoriin
zararinin artmasina veya kiralayanin tasimacilikta gecikmesine yol agmaktadir.
Bununla birlikte geminin yiike hazir olmasi bir sonraki seferde tasiyabilecegi
yiikii alabilecegi ve tasimaya uygun oldugu anlamina gelmektedir.®® NOR
kapsaminda tagman yiik gemi tiirline gore tasimanin sartlar1 yer almaktadir.
Ornegin; dokme yiik gemileri, sadece birkag yiiz tonluk en kii¢iik gemilerden,
360.000 tondan fazla tasima kapasitesine, 340 metre veya daha uzun boya, 63
metre genislige ve 23 metre drafta sahip en biiyiik gemilere kadar her boyutta
olabilmektedir. Ambar hazirligr ile ilgili bircok sorun, tim dokme yiik
gemilerinde ortak bir goriiniim sergilemektedir. Ancak, capesize,** panamax*® ve
handysize!® dokme yiik gemilerindeki ambar boyutlari, yiik degisimlerinde

13 Evi Plomaritou, ‘A Review of Ship-owner’s and Charterer’s Obligations in Various Types of
Charter’ (2014) 4 Journal of Shipping and Ocean Engineering 308, 309.

14°80.000 - 190.000 DWT agirligindaki kuru yiik gemileri i¢in kullanilan bir terimdir.

15 Panama Kanalin1 gegebilecek boyuttaki gemilerin kullanilan bir terimdir.

16 Azami 50.000 DWT agirhgindaki dékme yiik gemileri ve petrol tankerleri igin kullanilan bir

terimdir.



Covertainer Tasimacilik Sisteminin
206 Mevcut Mevzuat Cercevesinde Diger Sistemler Igerisinde Degerlendirilmesi

sorunlar yagayabilmektedir. Bazi yiikler sinifina gore leke birakabilmektedir;
ornegin, petrokok (petcoke) tasindiktan sonra ambarlarin ¢ok iyi temizlenmesi
gerekmektedir.}” Ambarda tahil veya cam iiretiminde kullanilan giimiis kum gibi
yiiklerin tasinmasi durumunda hastane temizligi standardinda bir gemi ambari
temizligi yapilmasi gerektirmektedir. Ayrica, bazi yiikler, dnceki yiikiin tim
izlerinin tamamen temizlenmesini zorunlu kilmaktadir. Geleneksel dokme yiik
gemisi, biiyiik cercevelerle kutu seklinde bir yapiya sahiptir ve genellikle bas,
kig, sancak ve iskele taraflarinda diiz egimli yan duvarlardan olusmaktadir. Ust
gliverte ve borda gergeveleri, genellikle yiiksek bir noktada bulunur ve fiziksel
olarak erisilmesi zor oldugu gibi, gemi yan cergeveleri de yiiksekte
bulunmaktadir. Bu g¢erceveler, eski yiikk kalintilarini, korozyon ve pas
dokiintiilerini tutabilir ve bunlar, bir sonraki yiikii kirletebilme potansiyelini
tastmaktadir.'®

Ozellikle kiy1 tipinde olan daha kiigiik gemiler, kutu seklinde ambarlarla insa
edilmektedir. Bu, ambar yanlarinin ¢ergevesiz, diiz ¢elik yiizeylerle kaplandigi
anlamina gelmekte ve bu durum, tahliye ve temizligi kolaylagtirmaktadir. Ancak,
bu kutu ambarlar, bitisik balast tanklarina sahip olduklarindan bu tanklar
icerisinde kepge hasarma bagl olarak su sizintis1 olusabilmektedir.’® Gemi
yapisi, merdiven korkuluklari, dikme cubuklari, basamaklar ve boru koruma
donanimlar1 dahil olmak iizere, tahliye sirasinda hasar gorebilmektedir. Bu tiir
hasarlarin, siirekli olarak not edilmesi ve onarilmasi gerekmektedir. Bu tiir
tasima sisteminde kepce veya buldozerlerle gemi yapisindan koparilan gelik
parcgalar, yiik kontaminasyonuna katkida bulunmaktadir. Ayrica, bu durum,
kiyidaki tahliye ekipmani ve konveyor makineleri i¢in hasar taleplerine de neden
olabilmektedir. Ambarlarin biiyiik boyutu, genellikle etkili bir ambar temizleme
operasyonunun yapilmasini engelleyen bir faktor olarak karsimiza ¢ikmaktadir.
Bu kutu tipinde ambara insa edilen tasima diizeneginin sorunlari arasinda;

e (elik donanimlar ve koruma braketlerinde kepge hasari,
e Kepce veya yiik kaynakli artan pas dokiintiisii veya tank tavanindaki
gevsek pas,

17 Time Charter, approved by the New York Produce Exchange (6 November 1913, amended 20
October 1921; 6 August 1931; 3 October 1946)
<https://www.sec.gov/Archives/edgar/data/1386716/000104746907005708/a2178700zex-

10 _17.htm> accessed 12 October 2024,

18 Paul Chynoweth, ‘Legal Research’, Andrew Knight and Les Ruddock (eds), Advanced
Research Methods in Built Environment (Wiley-Blackwell 2008).

Karol Kulinski ve digerleri, ‘The Influence of Dissolved Organic Matter on the Acid-Base
System of the Baltic Sea’ (2014) 132 Journal of Marine Systems 106-115.

19
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e Ambar merdivenlerinde veya ambar donanimlarinda kepge hasari,

e Kepce hasart nedeniyle tank tavani ve balast yan tanklarinin
biitiinligiiniin tehlikeye girmesi,

e Buldozer ve kepgeler tarafindan tank tavani, ¢ift dip ve yan tank giris
kapaklariin zarar gérmesi

gibi riskler bulunmaktadir.?

2. Kargo Tasima Sistemlerinde Gemi Ambarimin Yikanmasi Problemi ve
Hukuki Uyusmazhklar

Bu bagslik altinda gesitli yargi kararlari da dikkate alinarak gemi ambar1 temizligi
ile ilgili ortaya ¢ikan uyusmazliklar irdelenecektir. 24 yaginda bir panamax
dokme yiik gemisi, Ukrayna’daki Karadeniz limaninda arpa yiiklemek tizere bir
zaman carteri (time charter) sozlesmesi yapilmig, cartererden gelen seyir
emirleri ve s6zlesme sartlarina dayanilarak kaptana su talimatlar verilmistir;

“Yiikleme limanina varigta, gemi tamamen temiz, siipliriilmiis/ytkanmus,
kurutulmus ve her bakimdan ve tiim bélmelerde cartererin yiikiinii almaya
hazir durumda olmalidir ve bu, yerel surveyorlerin ve/veya yetkili
makamlarin onay1 almalidir. Aksi takdirde gemi hizmet dist kalacak ve
sahipler derhal temizligi hizlandirmak icin kiy1 is¢iligi de dahil olmak
izere gereken adimlari atacaklardir. Gemi denetimden gegemezse,
tilketilen yakit ve dogrudan ilgili ek maliyetler donatana ait olacaktir ve
bu, geminin tiim yiikleme ambarlarinda uygun hale gelene kadar devam
edecektir.”?!

Gemi, son limandan petrokok yiikiinii tahliye ettikten sonra ayrilmis, bir sonraki
yiikleme limanina olan seyir dort giin stirmiistiir. Kotii hava kosullar
miirettebatin ambar temizligi yapmasini engellemistir. Kisa siireli bir balast seyri
i¢in, geminin yas1, boyutu ve tagidig1 son dort yiikk géz oniline alindiginda, dort
giinliik siirenin tahil i¢in ambar temizligi yapmaya yonelik yeterli olmayacagi bu
siiregte acgikg¢a goriilmiistiir. Kaptan, bu durumu tasiyana bildirmis, Onceki
taginan dort yiikiin sirasiyla petrokok, komiir, komiir ve boksit oldugunu
belirtmistir. Rehber olarak, deneyimli, organize ve dogru ekipmana sahip normal
bir miirettebatla, bir panamax dékme yiik gemisinin bir ambarini temizlemek i¢in
bir giine ihtiyag oldugunu; ancak ambarlarin kurutulmasinin daha uzun

20 Hugo Tiberg, Law of Demurrage (B. 5, Sweet & Maxwell 2013).

2L Nidera BV v Venus International Free Zone for Trading and Marine Services SAE [2014]
EWHC 2013 (Comm).



Covertainer Tasimacilik Sisteminin
208 Mevcut Mevzuat Cercevesinde Diger Sistemler Igerisinde Degerlendirilmesi

stirecegini ve genellikle havalandirma igin ambar kapaklarinin agilmasinin
gerektigini de ayrica belirtmistir.

Petrokok veya boksit gibi Onceki yiikleri tagtyan ambarlarin tahil temizligi
standardina getirilmesi uzun siirebilmektedir. Ayrica gemi siddetli hava
kosullariyla karsilasir, giiverteye erisim kisitlanir, ambar kapaklar1 agilamaz
veya ving veya davit kullanimi kisitlanirsa silirenin uzamasi da miimkiin
goriilmektedir.

Geminin ylikleme limanina ulasmasindan sonra yapilan bir denetimde, 6nceki
yiiklerden kalan kalintilar ve tozlar ile ambarlarda ve sintinelerde kalan su
nedeniyle yedi ambarin tamami reddedilmistir. Ertesi giin, kiyidan temizlik
ekipleri gemiye gelmis ve alt1 glin sonra gemi tekrar surveyore sunulmustur.
Yine, benzer nedenler ve tank tavaninda gevsek pas dokiintiilerinin bulunmasi
sebebiyle gemi tekrar reddedilmistir. Temizlik sorununda gemiye gelen ekiplerin
yeterli personel ve ekipmana sahip olmadigi, 24 saatlik bir operasyon igin 15 kisi
mevcutken, 30 kisinin daha uygun olacagi onerilmis, temizlikte yiiksek basingl
yikama tabancalar1 kullanilmadigi ve kimyasal kullanmadan sadece soguk su ile
yikama yapildigr tespit edilmis ve bu durum kirliligin sebebi olarak
aciklanmigtir.

Carterer, gemiyi baska bir limana bagka bir yiik icin yonlendirme karar1 almis ve
bir giin sonra tahil surveyorii yine ambarlarin yiik almaya uygun olmadigi
goriilmiigtiir. Yeni bir kiy1 temizlik ekibi ambarlar1 temizlemek {izere gemiye
gelmis ve ii¢ giin sonra ambarlar nihayet temiz, kuru ve yiiklemeye hazir olarak
carterer tarafindan onaylanmistir. Ancak, dikkat ¢ekici olan, geminin gectigi
denetimde bile, ambar bdlmelerinde petrokok Ilekelerinin olduguna dair
kanitlarin bulunmas1 olmustur.

Carterer, donatan ile yaptiklart geminin charterparty sartlarina gore yiiklemeye
hazir olmadigin1 ve ilk tahil yiikiiniin yiiklenememesi nedeniyle kayiplarinin
kargilanmas1 talebi ile tahkime bagvurmuslardir. Zarar karsilanmasi talebi
400.000 dolar olarak belirtilmistir.??

ABD Tarim Bakanligi (US Department of Agriculture) tarafindan geminin tahil
temizligi standardinin ne oldugunu belirlemek i¢in verdigi kistas geregi:

“Gem ambarlarmin tagimaya uygun kabul edilmesi i¢in ambarlarin temiz,
kuru, koku ve hasereden arindirilmig ve tahilin kalitesini, miktarin1 veya

22 Nidera, para 106.
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durumunu etkilemeyecek sekilde tahilin alinmasi ve depolanmasi igin
uygun olmasi gerekmektedir.”

Ulusal Yiik Biirosu’nun (National Cargo Bureau) tanimiyla benzer olan bu
standart geregi tahkim heyeti gemi sahibinin aleyhine karar vermistir.?

New York Mal Borsasi Formu’na (NPYE) dayanan bir baska rnek, NPYE 1993
revizyonuna dayanmaktadir. NYPE 1993 formunun 2. maddesine gére “...Gemi,
teslimat sirasinda temizlenmis ambarlar ve siki, saglam, gii¢lii ve her bakimdan
normal kargo hizmetine uygun olarak kargo almaya hazir olacaktir.” ibaresi
bulunmaktadir.?*

Bu ibareyi iceren The Berge Sund davasi ingiliz Mahkemesi’nde goriilmiis LPG
tagiyicist olan ve 20 yilligina kiralanan gemi davaya s6z konusu
olmustur. Gemiye Japonya’daki Chiba’dan Hollanda’daki Terneuzen’e biitan
tasimast emredilmistir. Kargo asirt kiikiirt icermektedir. Gemi Hollanda’da
bosaltilmis ve balastla Ras Tanura, Basra Korfezi’ne geri donmiistiir. Balast
seferi sirasinda ve Ras Tanura’ya yanastiktan sonra geminin tekrar tekrar tank
temizlik ihtiyact dogmustur ve bu da yaklasik 20 giinliik bir gecikmeye yol
acmustir. Bu sebebe dayanarak carterer, donatanin kira hizmetinden ¢ikarilmasi
i¢cin mahkemeye bagvurmustur.?®

Sozlesmenin 8. maddesi (off-hire maddesi) su sekildedir:

“(a)  Kiralayanin  kusurundan  kaynaklanmayan  bir  zaman
kaybinin, (i) onarim, ariza, kaza veya geminin hasar gérmesi, ¢carpigma,
karaya oturma, yangn, yetkililerin miidahalesi veya geminin verimli bir
sekilde ¢alismasimi engelleyen herhangi bir bagka nedenden dolayi, 9.
madde uyarinca kuru havuzlama dahil ancak bununla sinirli olmamak
tizere denizde veya limanda 24 saatten fazla veya herhangi bir seferde 24
saatten fazla bir siire boyunca devam etmesi halinde (gemi s6z konusu
sefer kapsaminda ilk limanda yiikleme icin teklif verdigi andan itibaren
seferi tamamlayip sonraki bir seferde yiikleme igin teklif verdigi ana kadar
bir gidis-doniis seferi olarak kabul edilir, ...) kiralama, gemi hizmetini
yeniden siirdiirebilecek verimli bir duruma gelene ve kiralamanin burada

23 Nidera, para 124.

24 Stephen Girvin, ‘The Obligation of Seaworthiness: Shipowner and Charterer’ in Proceedings
of the 25th Pan-American Conference of Naval Engineering — COPINAVAL 25 (Springer
International Publishing 2019) 421.

%5 Bergesen DY v Mobil Shipping and Transportation Co (The “Berge Sund”) [1993] 2 Lloyd’s
Rep 453.
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sona erdigi zamana esdeger bir ilerleme noktasina ulasana kadar
kaybedilen tiim zaman i¢in sona erer.”?

Kiralayanlar, geminin gecikme siiresince kirada olmadigi iddiasinda
bulunmuslardir. Buna mukabil biitan kargosunu bosaltan geminin miirettebati,
bir sonraki yiilk limanina balast yolculugu sirasinda geminin tanklarini
temizlemistir. Bu temizlige ragmen tanklar reddedilmistir. Miirettebatin ihmali
olduguna dair bir kanit bulunamamis, ancak tanklarin yeterince temiz olarak
kabul edilmesi i¢in dnemli miktarda ek temizlik yapilmasi gerekli goriilmiistiir.
Kiralayanin, ek temizlik nedeniyle kaybedilen zaman i¢in gemiyi off-hire
yapmaya calistif1 ortaya konmustur. ingiliz Mahkemeleri, geminin verimli bir
sekilde ¢aligmasinin engellenmedigine karar vermis; gemiden beklenen hizmet
tanklarin temizlenmesi oldugu ve gemi miirettebatinin bunu yapmis olduguna
kanaat getirmistir. Mahkeme, sorunun kiralayanlarin emirlerinin ne olmasini
umduklar1 veya bekledikleri degil, aslinda hangi hizmeti talep ettikleri oldugu
gerekgesi ile; diger bir ifade ile talep edilen hizmet temizlik olup, bir sonraki
kargonun yiiklenmesi olmadigindan geminin temizlik siiresi boyunca kirada
olduguna hiikmetmistir. Bu kararda temizlik siiresi kiralama dis1 madde
hiikiimlerine girmiyorsa, bir kiralayan, bagka bir kiralama s6zlesmesi hiikkmiiniin
sahibi tarafindan ihlali nedeniyle ek temizlik siiresini ve masrafin1 tazminat
olarak talep edebilme hakkinin, kiralayanin, tank temizleme siirecinin belirli
yonlerinin miirettebat tarafindan yeterince yapilmadigini ve kaptan ile
miirettebatin yeterince deneyimli olmadigini belirleyebilmesini gerektirdigi,
temizligin kiralayanin beklediginden daha uzun siirdiigli ger¢egine dayanan,
yalnizca bir ¢ikarima dayanan bir davanin tazminat hakkina gerek olmadigina
karar vermistir.?’

Dava 6rneklerinden goriilecegi iizere, geminin ambar temizligi donatan ve/veya
carterer tarafindan farkli magduriyetlere yol agmaktadir.?

3. Kargo Tasima Sisteminin Ambar Temizliginden Kaynaklanan Deniz
Kirliligi Baglaminda Incelenmesi

Yiikiin taginmasi esnasinda denize dokiilmesi, ylkiin teslimi sonrasinda kalan
yiik artiginin denize dokiilme riski, geminin balast suyu atiginin denize karismasi

% Bergesen, 453 para 6.
27 Bergesen, 453 para 83.
28 Northern Endeavour Shipping Pte Ltd v Owners of MV Nyk Isabel and Another 2017 (1) SA

25 (SCA); Volcafe Ltd v Compania Sud Americana de Vapores SA (trading as “CSAV”’) [2016]
EWCA Civ 1103; [2018] UKSC 61.
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ve gemide miirettebat kaynakli insan ve gida atiklarinin ¢evresel etkilerine iligkin
bircok farkli wuluslararasi bulunmaktadir. Bu anlagmalar baglaminda
diizenlemelere baktigimizda, Tiirkiye’nin de tarafi oldugu ve alti ayr1 ekten
olusan Denizlerin Gemiler Tarafindan Kirletilmesinin Onlenmesine Dair
Uluslararasi S6zlesme’nin (MARPOL) Ek V’in 10.2 diizenlemesinde

“100 gros ton ve iizerindeki her gemi, 15 veya daha fazla kisi tasima
sertifikasina sahip her gemi ve sabit veya yiizer platformlar, miirettebatin
takip edecegi bir ¢Op yonetim plani tasgimalidir. Bu plan, ¢oplerin
azaltilmasi, toplanmasi, depolanmasi, islenmesi ve imhasi i¢in yazili
prosediirler icermelidir ve gemideki ekipman kullanimini da icermelidir.
Ayrica plant uygulamaktan sorumlu kisi veya kisileri belirlemelidir. Boyle
bir plan, IMO tarafindan gelistirilen kilavuzlara dayandiriimali ve
miirettebatin ¢alisma dilinde yazilmalidir”

ibaresi bulunmaktadir.

Denizde tehlikeli maddelerin tasinmasi, O6ncelikli olarak iki farkli IMO
diizenlemesi ile diizenlenmektedir. Bunlardan biri, gemi ve personelin
giivenligini saglamayr amaglayan Denizde Can Emniyeti Uluslararasi
Sozlesmesi (SOLAS), digeri ise denizcilikten kaynaklanan kirliligi 6nlemeye ve
kontrol altmma almaya odaklanan MARPOL sozlesmesi olarak karsimiza
cikmaktadir.

Ayrica 1 Temmuz 1986’dan sonra insa edilen ve sivi dokme yiik tasimayi
amaglayan tiim gemiler, IBC Koduna® uymakla da miikellef kabul
edilmektedirler. Daha eski gemiler i¢in, Dokme Halde Tehlikeli Kimyasallari
Tastyan Gemilerin Insasi ve Donatimi Igin Kod (BCH Kodu) kapsaminda
esdeger diizenlemeler bulunmaktadir. IBC Kodu, sivi dokme ytiklerin giivenli
bir sekilde tasinmasi ic¢in uluslararasi bir standart sunmaktadir. MARPOL
Sozlesmesi’nin uygulanmasiyla birlikte, IBC Kodu MARPOL Ek II altinda
zorunlu bir gereklilik olarak kabul edilmistir. Bu kod, MARPOL Ek II
kapsaminda yer alan maddeleri listeler, trtinlerin ait oldugu siniflar1 belirtmekte
ve kimyasallarin sivi dokme olarak taginirken takip edilmesi gereken yapi ve
isleme gerekliliklerini igermektedir. Gemiler, Tip 1, 2 veya 3 olarak
siniflandiriimaktadirlar.®® Bu smiflandirma, MARPOL’a gore hangi {iriin

2 Tehlikeli kimyasal ve zararli s1ivi maddelerin toplu olarak deniz yoluyla giivenli bir sekilde

tasinmasina iligkin usul ve esaslari i¢eren diizenleme.

30 International Maritime Organization (IMO), International Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in Bulk (Legislation, International
Maritime Organization 2014) pt 2.1.2.
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kategorilerinin (X, Y, Z) taginabilecegini belirlemektedir. Tip 1 gemiler, bir olay
durumunda genel hasar riski en yliksek olan idrlinleri tasimak {izere
sertifikalandirilmistir. Bu gemiler, daha ciddi kazalar1 6nlemek ve yiik
tanklarinin biitiinliigiinii korumak amaciyla tasarlanmalidir. IBC Kodu ayrica,
belirli iriinler i¢in kullanilacak tank tiirlerini tanimlar ve bdylece hasar, sizinti
ve diger beklenmedik olaylar riskini en aza indirmeyi amaglar.®

IBC Kodunun 17. boliimiinde listelenen tiim maddelerin siiflandirilmasina
dayanarak, her yil Deniz Cevresinin Bilimsel Korunmasi Uzmanlar Grubu
(GESAMP) tarafindan bir risk profili derlenmektedir.*? Bu profilde, her madde
on li¢ farkli kategoriye gore tamimlanmaktadir. bu tamimlar hem sayisal
derecelendirmeleri hem de niteliksel agiklamalar1 igermekte ve {riinlerin
siniflandiriimasinda kullanilmaktadir.®®* GESAMP tarafindan gergeklestirilen
risk degerlendirmesi, Kiiresel Harmonize Sistem (GHS) ve Avrupa’daki karsilig1
olan Kimyasallarin Kaydi, Degerlendirilmesi, Izni ve Kisitlanmasi ile uyumlu
gelismektedir.® Segilen kategoriler ve degerlendirme sistemleri hakkinda daha
fazla bilgi, en giincel GESAMP raporunda yer almaktadir.®® Ozetle, bu
kategoriler tagian {iriinlerin kargo ve yikama sulari ile biyobirikim potansiyeli,
toksisitesi ve insan sagligi ile deniz ¢evresine yonelik riskler olugturmaktadir.

MARPOL® tarafindan kapsanan maddeler, X, Y, Z veya Q yani diger maddeler
olarak smiflandirilmaktadir. Tablo 1°de bu siniflandirmaya yer verilmistir.

Tablo 1. Sivi dokme yiik olarak taginan {iriin kategorilerinin tanimlari

KATEGORI MARPOL EK II DUZENLEMESI 6°’YA GORE TANIMI

Tank temizligi veya debalast iglemleri sirasinda denize bosaltildiginda, deniz
kaynaklarina veya insan sagligina biiyiik bir tehlike arz ettigi kabul edilen ve bu
nedenle deniz ortamina bosaltimmin yasaklanmasii gerektiren zararli sivi
maddeler.

81 IMO, 2014, part 4.1.
32 GESAMP, GESAMP Composite List 2019 (Technical Report, GESAMP 2019).
3 MARPOLEKII, EK I.

3 REACH, Guidance on Information Requirements and Chemical Safety Assessment Chapter
R.10: Characterisation of Dose [Concentration]-Response for Environment (European
Chemicals Agency, 2008) <https://echa.europa.eu> accessed 20 November 2024.

% Thomas Hofer ve digerleri, Revised GESAMP Hazard Evaluation Procedure for Chemical
Substances Carried by Ships No 64, 2nd edn (Technical Report, International Maritime
Organization 2013).

%  MARPOL Annex Il / Regulation 6.1.
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Tank temizligi veya debalast islemleri sirasinda denize bosaltildiginda, deniz
kaynaklarina veya insan sagligina tehlike arz ettigi ya da deniz olanaklarina veya
Y diger yasal kullanimlara zarar verebilecegi kabul edilen ve bu nedenle deniz
ortamina bosaltimm miktar1 ve kalitesine smirlama getirilmesini gerektiren
zararli sivi maddeler.

Tank temizligi veya debalast islemleri sirasinda denize bosaltildiginda, deniz
kaynaklarina veya insan sagligina kiiciik bir tehlike arz ettigi kabul edilen ve bu
nedenle denize bosaltimin miktar1 ve kalitesine daha az siki kisitlamalar
getirilmesini gerektiren zararli stvi maddeler.

Uluslararas1 Dékme Kimyasal Kodu’nun 18. bdlimiindeki kirlilik kategorisi
siitununda “Diger Maddeler” olarak belirtilen ve diizenleme 6.1’de tanimlanan
X, Y veya Z kategorilerine girmedigi, ¢linkii su anda tank temizligi veya debalast
islemleri sirasinda denize bosaltildiginda deniz kaynaklarina, insan sagligina,
deniz olanaklarima veya diger yasal kullanimlara zarar vermedigi diisiiniilen
maddeler. Sadece “diger maddeler” olarak anilan maddeleri igeren sintine veya
balast suyu veya diger kalintilar ya da karigimlar, bu Ek’in herhangi bir
gerekliligine tabi olmayacaktir.

* Tanimlar MARPOL Ek 1I y6netmeligi Madde 6’ya dayanmaktadir.

MARPOL Ek II’ye gore bu sekilde siniflandirilmayan sivilarin deniz yoluyla
taginmasina izin verilmemektedir ve bu maddelerin bogaltimi tamamen
yasaklanmistir.¥” Bu yasak, tank temizleme kalmtilar1 ve balast suyunu da
kapsamaktadir.®®* MARPOL’a gore, gemilerle tasinan tiim sivi maddeler,
paketlenmis mallar i¢in Uluslararasi Deniz Tehlikeli Mallar Kodu’na (IMDG
Kodu) veya s1vi dokme halde taginan mallar i¢in Tehlikeli Kimyasallar: Dékme
Olarak Tasiyan Gemilerin Insasi ve Donatimi I¢in Uluslararasi Kodu’na (IBC
Kodu) uygun olarak simiflandirilmasini gerekli kilmaktadir.®

Farkli sivi dokme yilik kategorilerini tasiyan farkli tipteki gemiler, bosaltim
sonrasi farkli diizenlemelere tabi tutulmaktadir. Gemi tiplerine gore bosaltim
sonrasi diizenlemelere Tablo 2’de yer verilmektedir.

Tablo 2. MARPOL EK II’ye gére insa Yili ve Yiik Kategorisine Bagl Olarak
[zin Verilen Kalinti Hacmi ve On Yikama Gereksinimleri

1TEMMUZ | 10CAK
11556!)\,"3;'&2 1986 VE1 | 2007°DEN
KATEGORILER | MARPOLEK | =0 INSA OCAK 2007 SONRA
i EDILEN ARASINDA INSA
GEMILER iINSA EDILEN | EDILEN
GEMILER | GEMILER

87 MARPOL Annex Il / Regulation 6.3.
% MARPOL EK I, Reg. 13.1.3.
3% MARPOL Ek II.
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300 L (+50 L)
kalint1 tank
basina. On
yikama zorunlu;
6n  yikamadan
sonra en fazla
%0.1 (agirlikca)
kalint1 kalabilir.

100 L (+50 L)
kalint1 tank
basina. On
yikama zorunlu;
6n  yikamadan
sonra en fazla
%0.1 (agurlikca)
kalint1 kalabilir.

75 L kalint1 tank
basina. On
yikama zorunlu;
on  yikamadan
sonra en fazla
%0.1 (agirlikga)
kalint1 kalabilir.

Y
(KATISAN/YUKSEK
VISKOZITELI)

300 L (+50 L)
kalint1 tank
basina. On
yikama zorunlu.

100 L (+50 L)
kalint1 tank
basina. On
yikama zorunlu.

75 L kalint1 tank
basina. On
yikama zorunlu.

300 L (+50 L)
kalint1 tank
basna. On
yikama
ZORUNLU
DEGIL.

100 L (+50 L)
kalint1 tank
basina. On
yikama
ZORUNLU
DEGIL.

75 L kalint1 tank
basina. On
yikama
ZORUNLU
DEGIL.

900 L (+50 L)
kalint1 tank
basina. On
yikama
ZORUNLU
DEGIL.

300 L (+50 L)
kalint1 tank
basina. On
yikama
ZORUNLU
DEGIL.

- On ykama
ZORUNLU
DEGIL.

Tablo 2’den de goriilecegi tizere X sinifi maddeleri i¢eren depolama tanklarinin,
bosalimdan sonra tim tankin yikanmasi ve orijinal maddenin
konsantrasyonunun %0.1’in altina diismesi (agirlik¢a) gereken bir 6n yikamadan
(prewash) gegmesi gerekmektedir. On yikamadan elde edilen tiim yikama suyu
(slop), kiyrya pompalanmali ve geminin limandan ayrilmasina izin verilmeden
once bertaraf edilmesi gerekmektedir.®® TIlgili otorite veya operatdr, ©n
yikamadan ¢ikan yikama suyunu yonetmekle yiikiimliidiir. Hiikiimlerine gore,
katilasan veya yiiksek viskoziteli olarak tanimlanan Y sinifi maddeler igeren
tanklar i¢in de 6n yikama zorunlu kabul edilmektedir. X veya Y sinifi maddelerin
katilagan ya da katilagmayan maddeler olup olmadigina bagl olarak, 6n yikama
rutinlerinde bazi farkliliklar bulunmaktadir.** Ornegin, X sinifi iiriinler igin
minimum yikama dongiisii sayisi, Y sinifi diriinlere gore iki kat fazladir ve sadece
X smifindaki katilasmayan maddeler i¢in tankin i¢ yiizeylerinin tamaminin
yikanmasi gerekmektedir.  Eger bosaltim, P&A kilavuzunda belirtilen

4 MARPOL EK Il (Reg. 1.15.1 ve Reg. 1.17.1).
4 MARPOL EK II, EK VI.
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prosediirlere uygun olarak gergeklestirilmemisse, 6n yikama yapilmasi zorunlu
goriilmektedir.*?

Gemi, Oon yikama gereksinimlerinden muafiyet talep edebilir; eger depolama
tanki Onceki yiikle uyumlu baska bir yiikle doldurulacaksa, gemi tank
temizliginin denizde degil bir sonraki limanda yapilacagini garanti ediyorsa veya
son ylik kalintilar1 havalandirma yoluyla atilmas1 miimkiinse geminin sonraki
yiikii almak iizere yola ¢ikmasina izin verilebilmektedir.*

Bununla birlikte MARPOL EK I’de, petrol tiirevi yiiklerin yikama sularinin nasil
seyreltilerek denize basilacagi anlatilmaktadir. MARPOL Ek II’de ise kimyasal
yiiklerin yikama sularinin hangi sartlarla ve nasil denize bosaltilacagi ve bu
yiiklerin kategorilerine gore nasil islem gorecegi aciklanmaktadir. MARPOL
kurallarina gore, kimyasal gemi tankinda tahliyeden sonra en fazla 75 litre yiik
kalintis1 kalabilmektedir.** Bu kalinti, kurallar geregi, kiyidan 12 mil agikta,
gemi 7 knot hizla seyrederken ve 25 metre su derinliginden fazla bir derinlikte,
geminin tank yikama devresi (underwater discharge line) araciligiyla yikama
suyuyla birlikte denize bosaltilmaktadir. Eger geminin yirmi tanki varsa,
toplamda bir buguk ton yiik tortusu kimyasal denize karigmaktadir. Bu gemi
yilda on sefer yapiyorsa, yilda on bes ton kimyasal yikamalar sirasinda denize
bosaltilmaktadir.*® Diinya ¢apinda 5000 DWT iizerinde 80.000°den fazla gemi
bulunmakta olup bunlarin yaklasik %25°1 stv1 dokme yiik tagiyan tankerlerden
olusmakta ve her yil yliz milyonlarca ton sivi dokme yiik tasimnmaktadir. Sivi
dokme yiik, gemilerde sabit depolama tanklarina pompalanan ve bosaltilan
iiriinleri ifade etmektedir. Giiniimiizde yiik tanklar1 gogunlukla mineral yaglar ve
petrol iiriinleri ile doludur, ancak kimyasal iiriinler, bitkisel yaglar ve hayvansal
yaglar da bu sekilde tasinmaktadir.*®

Tank temizligi, gemilerin yiik tiirlerini degistirdigi durumlarda gerceklestirilir.
Uriin ve kimyasal tankerler, aym anda farkli sivi iiriinleri tasiyacak sekilde
tasarlanmis olup, esnek bir iriin isleme kapasitesine sahiptir. Kontaminasyonu

42 MARPOL Ek II, Reg. 13.7.1.2.

4 MARPOL Ek I1, Reg. 13.4.

4 MARPOL Annex Il / Regulation 12 Pumping, piping, unloading arrangements and slop tanks
/ Page 21.

4 International Maritime Organization (IMO), Regulation 13: Control of Discharges of Residues
of Noxious Liquid Substances (Page 23).

4 Milja Honkanen, Jani Hikkinen and Antti Posti, ‘Assessment of the Chemical Concentrations
and the Environmental Risk of Tank Cleaning Effluents in the Baltic Sea’ (2013) 12 WMU
Journal of Maritime Affairs 161.
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onlemek amaciyla, tanklar yeni bir iiriin yiiklenmeden 6nce bosaltilmasinin
ardindan temizlenmelidir. Operasyonel tank temizligi, biiyilk miktarda yikama
suyu {lretir ve bu su ya limanda toplanir ya da denize bosaltilir. Bu temizlik
islemleri, IMO’nun “Gemilerden Kaynaklanan Kirliligin Onlenmesine Dair
Uluslararast Sozlesmesi” (MARPOL 73/78) Ek | ve IlI’de belirli 6l¢iide
diizenlenmistir. Ancak mevcut diizenlemeler belirsizdir ve tank temizleme
islemleri sonucu deniz ortamina ne kadar yikama suyu bosaltildigini gésteren net
istatistikler bulunmamaktadir.

Bununla birlikte, deniz ortamina yapilan bir bosaltimin etkisi, maddenin
konsantrasyonuna ve toksisitesine baglidir. Bosaltimin etkisi, yilin zamanina ve
maruz kalan organizmalara gore de degisiklik gosterebilir. Bir bosaltimin deniz
ortaminda olumsuz bir etki yaratma olasiligin1 gostermek icin yaygin olarak
kullanilan bir yontemde, tahmin edilen ¢evresel konsantrasyonu (PEC)
hesaplamak ve bunu, tahmin edilen etkisiz konsantrasyonla (PNEC)
karsilastirma yolu izlenmektedir.*’

PEC

R=—— Denklem 1
PNEC

Denklem 1’de R, PEC ve PNEC arasindaki orani ifade etmektedir. Eger R > 1
ise, bu durum bosaltimin deniz ortamu iizerinde olumsuz bir etkisi olabilecegi
anlamina gelmektedir. PNEC degerleri, genellikle laboratuvarda yapilan, bir
seferde tek bir madde kullanilarak gergeklestirilen toksisite testlerine
dayanmaktadir. Bu nedenle, kullanilan PNEC degerlerinin gdzden gegirilmesi ve
gerekirse gilivenlik faktorii (GF) kullanilmasi Onerilmektedir. GF’nin degeri,
farkli tiirdeki organizmalar {izerinde yapilan calisma sayisina bagli olarak
belirlenmektedir.®® Eger yalmizca akut toksisite testleri mevcutsa®®, PNEC
degiskenini en az GF degeri olan 1000 ile bdlme yapilmasi onerilmektedir.
Yapilan galigma sayisi arttik¢a, gerekli GF degerinin azalmasi beklenmektedir.

Benzer bir sinir degeri olan Cevresel Kalite Standardi1 (CKS), su, tortu, belirli bir
kirletici veya kirletici karisiminin insan sagligt ve cevreyi korumak igin

47 REACH <https://echa.europa.eu> 2020.

48 European Chemicals Bureau, Technical Guidance Document on Risk Assessment in Support
of Commission Directive 93/67/EEC on Risk Assessment for New Notified Substances,
Commission Regulation (EC) No 1488/94 on Risk Assessment for Existing Substances,
Directive 98/8/EC of the European Parliament and the Council Concerning the Placing of
Biocidal Products on the Market, Part 11 (2003).

49 REACH. <https://echa.europa.eu> 2020.
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asilmamas: gereken konsantrasyonunu tamimlamaktadir.®® Avrupa Komitesi
(EC, 2000: Madde 2, bent 35)’e gore, CKS degerleri, deniz alanlarinin iyi
kimyasal durumu ve iyi ¢evresel durumu saglayip saglamadigini incelemek ve
planlama amaglari dogrultusunda asirt bosaltimlarin ¢evreye verilmesini
engellemek i¢in kullaniimaktadir. PNEC degerlerinin hesaplanmasinda
kullanilan veriler, CKS’nin belirlenmesinde de kullanilmakta ve bu degiskenler
genellikle paralel olarak kullanilmaktadirlar. EC (2003)’e gore; bosaltim
sonrasinda yakindaki ylizey sularindaki yerel konsantrasyon (k) degeri
hesaplanmasina Denklem 2’°de yer verilmistir.>!

C,
= — Denklem 2
KocXSM+DF

Denklem 2’de Koc, maddenin suya ve organik maddeye olan afinitesini
tanimlayan bir bolme katsayisini, SM suyun siispansiyon halindeki madde
konsantrasyonunu ve DF, bosaltimin gerceklestigi yere bagli olarak degisen bir
seyrelme faktoriinii ifade etmektedir.

Bu noktada geminin denizde su ile yikanmasi halinde olusturacag: kirlilik
hesaplamasinin birkag 6rnegine asagida yer verilmistir.

Yirmi tankl bir kimyasal gemi Standard grade yikamada 26,1 ton, wallwash
grade yikamada 72,5 ton karbon salmimi yapar. Eger bu gemi yilda on sefer
yapiyorsa tank yikamasi sebebiyle yillik 261-725 ton CO2 salmim
yapmaktadir.5?

Ornek 1 Wallwash Grade Yikama:>® Gemi 20.000DWT ebadinda, 20 adet krom
tanki olan bir kimyasal tankerdir. Bir 6nceki yiikii Palm Oil, Bir sonraki Yiikii
ise Methanol’diir. Yikamada VLSFO kullanirsa; Giinliik 4,5ton ila 5ton yakit
tiikketilir. Yikama 5 giin siirer (3,5giin sicak su (70-75C) ile yikama, 0,5giin DI
rinsing, 1 giin kurutma i¢in havalandirma sart1 ile

Sgiin x Ston = 25ton x 2,9 = 72,5 ton CO2 salinim yapar.

50 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy [2000] OJ L327/1.

51 EC. Technical Guidance Document on Risk Assessment in support of Commission.

52 Bu hesaba bos sefer yaparken iirettigi carbon miktari eklenmemistir.

58 Ornekte yakit sarfiyatina geminin seferini yaparken pervanesini déndiirmek igin harcadig

yakit miktar1 hari¢ tutulmustur. Yikamay: yaptigi bolgedeki hava kosullarina ve hava
sicakligina gore ve geminin jeneratorlerinin performansina gore degerler degisiklik
gosterebilir.
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Yikamada MGO kullanirsa***;

Dizel yakitin iirettigi enerji VLSFO dan daha diisiik oldugu igin gereken su
sicakligina ulasabilmek icin giinliik 5 ton ila 6 ton kullanmaktadir.

Sgiin x 6ton =30ton x 3,2 = 96 ton CO2 salinim1 yapar.

***ECA bolgelerinde dizel kullanilmasinin sebebi daha disiik siilfiir
icermesidir.

Ornek 2 Standart Grade Yikama: Ayni gemi, bir dnceki yiikii aycicegi yagi, bir
sonraki yiikii Urea amonyum Nitrat ise,

Giinliik 2,5 ton ila 3 ton yakit tiiketilir. Yikama 3 giin siirer (2 giin 1lik su (30-
35C) ile yikama,1 giin kurutma i¢in havalandirma siiresini harcayacaktir).

Yikamada MGO kullanirsa;

Diesel yakitin iirettigi enerji VLSFO’dan daha diigiik oldugu igin gereken su
sicakligina ulasabilmek i¢in giinliik 3 ton ila 4 ton kullanmaktadir.

3giin x 4ton =12ton x 3,2 = 38,4 ton CO2 salinim yapar.

Emisyon hesaplamalarina dair daha detayli 6rnek sunmak gerekirse, 6rnegin
3000 GT’luk bir geminin iki Avrupa liman1 arasindaki yakat tiiketimi (yikama
yapmadan), Avrupa Birligi sinirlar1 i¢inde tasinan yiikk miktar1 ve buna bagh
olarak salinacak sera gazi emisyonlarini hesaplayabiliriz.

Ornek 3 Sadece Sefer Yapmak icin Salinan Sera Gazi:

Yikleme Limani: Rotterdam, NL

Tahliye Limani: Hamburg, DE

Yakit Tiiketimi: 10ton/sefer(MGO)

Tasman Yiik miktari: 3000ton/sefer

Kat ettigi mesafe: 300 Nm

Transport Work: Taginan yiik miktar1 x Katettigi Mesafe =900.000 ton x Nm
CO2 emisyon faktorii:3,206

CH4 emisyon faktorii: 0,00005
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N20 emisyon faktorii: 0,00018

Buna gore, 3000 GT’luk geminin mevcut sefer icerisindeki emisyonlar1 su
sekilde hesaplanabilmektedir:

CO2 =10 x 3,206 = 32,06 ton CO2
CH4 =10 x 0,00005 = 0,0005 ton CH4
N20 =10 x 0,00018 = 0,0018 ton N20O

Bu durumda, geminin tasinan yilk basma emisyonlari su sekilde
hesaplanabilmektedir:

CO2= (10x3,206) /900.000=35,62g CO2/ton yiik
CH4= (10x0,00005) /900.000=0,00055g CH4/ton yiik
N20= (10x0,00018) /900.000=0,002g N20/ton yiik

Tim bu 6rnekler ve kalinti sinir degerlerinin izin verilen Sl¢iisiiniin 75 LT
oldugu (Tablo 2) ortamda deniz kirliliginde kargo tagimasinin énemli bir rolii
oldugu goriilmektedir. Diger taraftan yiik tagimacigi i¢in kiralama hizmeti sunan
armatdr ve kiralayan firma ig¢in de zaman kavraminin 6nemi incelenen dava
dosyalarinda goriilmiistiir. Bu sebeplere dayanarak Onerilen covertainer olarak
adlandirilan ve bu c¢alismada tanitilacak olan sistem bir ¢dziim Onerisini
igermektedir.

II. DENiZ TASIMACILIGI iCiN ONERILEN COVARTAINER
TASIMACILIK SISTEMINE BAKIS

Uluslararasi deniz tagimaciligi, kiiresel ticaretin en kritik bilesenlerinden biridir
ve bu bilesen seyir emniyeti ve deniz g¢evresinin korunmasini tesvik eden
diizenlemeler ile siki bir sekilde denetlenmektedir. Bu diizenlemelerin en
onemlileri arasinda IMO tarafindan olusturulan SOLAS, MARPOL, IMDG ve
IBC Kodlar1 bulunmaktadir. Bu diizenlemeler, gemilerin giivenli
operasyonlarimi ve c¢evresel uyumluluklarini saglamak {izere tasarlanmistir.
Ancak, bu sistemlerin operasyonel ve ¢evresel bazi sinirlamalar1 bulunmaktadir;
ozellikle, tank temizleme siirecleri nedeniyle gemilerin limanlarda uzun siire
beklemesi sikga karsilasilan bir dizi tahkim davasina konu olmus ve bu
davalardan 6rnekler bu makalenin ikinci boliimiinde yerini almstir.
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Kimyasal tankerlerde yiik bosaltimindan sonra, MARPOL Annex II’ye gore
tanklarin, taginan  kimyasal maddelerden tamamen  arindirilmasi
gerekmektedir.>* Bu siirecte tanklarin yikanmasi sirasinda ortaya ¢ikan atik su,
gemilerden Open Sea ya da Special Area olarak tanimlanan bolgelerde belirli
sartlara bagli olarak denize bosaltilmaktadir. Ancak bu islem, kalintilarin denize
bosaltilmasi, deniz yasamina zarar vererek biyolojik cesitliligi olumsuz
etkileyebilmektedir. Ozellikle toksik kimyasallarm su kolonunda yayilmasi,
deniz canlilarmin sagligini tehdit edip ve ekosistem dengesini bozmaktadir.
Ayrica gemi ambarindaki yiik kalintilar1 deniz ticaretinin zarar gérmesine yol
a¢maktadir.>®

Covertainer sistemi, tank temizleme islemlerine duyulan ihtiyact tamamen
ortadan kaldiran yenilikgi bir tasimacilik yontemidir. Bu sistemde, dokme yiikler
elastik torbalar i¢inde tasinmakta ve bdylece geminin tanklarmin kirlenmesi
engellenmektedir. MARPOL Annex II’ye gore, kimyasal tankerlerde yiik
bosaltimi sonrasinda tanklarin kalintisiz hale getirilmesi zorunludur. Mevcut
uygulamalarda bu zorunlulugun yerine getirilmesi i¢in tanklarin yikanmasi hem
operasyonel gecikmelere hem de ¢evresel kirlilige yol agmaktadir. Covertainer
sistemi ise, bu siireci ortadan kaldirarak karbon salmimini ve kimyasal atik
olusumunu minimuma indiren bir ¢6ziim sunmaktadir. Calismanin bu
boliimiinde sistemin tanitimi ve 6ne ¢ikan 6zellikleri ile geleneksel kargo sitemi
ile karsilagtirilmasina yer verilmistir.

1. Covartainer Tasimacilik Sisteminin Temel Hukuki Diizenlemeler
Cercevesinde Incelenmesi

Kimyasal yiiklerin giivenli taginmasini diizenleyen IBC Kodu, tasiman yiiklerin
cevreye zarar vermemesi ve gemi yapisinin bu yiikleri giivenli sekilde
tastyabilmesi igin gerekli standartlari belirlemektedir. Covertainer sisteminde
yiik, gemi tankina dogrudan temas etmemekte olup, geleneksel yikama ve
temizlik prosediirleri gecerliligini yitirmektedir. Bu durum, yiik kalintilarinin
gemi tanklarinda birikmesini Onlemekte ve c¢evresel riskleri en aza
indirgemektedir. Yiiklerin torbalar i¢cinde taginmasiyla, yikama ihtiyacinin
ortadan kalkmasi, ¢evresel kirliligin Oniine gecilmesine ve operasyonel
verimliligin artirilmasina katkida bulunmaktadir. Deniz tagimaciligi sektoriinde
kullanilan  mevcut  sistemlerin  g¢evresel ve  operasyonel etkileri
degerlendirildiginde, dokme yiik tasimaciliginin bazi dezavantajlar barindirdig

5 MARPOL Annex I, Chemical Tanker Requirements.
5 Baughen, 217-250.
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goriilmektedir. Gemiler, tank temizligi ve yikama sonrasi limandan bos olarak
ayrilmak zorunda kalabilmekte ve bu durum, sadece operasyonel verimliligi
diisiirmekle kalmayip, karbon emisyonlarinin artmasina da neden olmaktadir.
Covertainer sistemi ise tank yikama islemi ve buna bagli operasyonel maliyetleri
ortadan kaldirarak, gemilerin her seferde yiiklii isletilmesini saglamakta ve bu
durum lojistik verimliligi artirmaktadir. Yiiklerin torbalar icinde tasinmasi, gemi
tanklarinin siirekli temizlenmesi ve kontrol edilmesi gerekliligini ortadan
kaldirmakta, bu sayede hem operasyonel maliyetler diismekte hem de ¢evresel
etkiler minimuma indirilmektedir. Mevcut dokme yiik tasimaciliginin ¢evresel
etkileri incelendiginde, kimyasal yikama kalintilarinin denize bosaltilmasinin,
deniz ekosistemleri iizerinde geri doniisii olmayan =zararlara yol agtif
anlagilmaktadir. MARPOL, bu tiir bosaltimlarin cevresel etkisini azaltmay1
hedeflemekteyse de diinya genelinde faaliyet gosteren binlerce kimyasal
tankerin yikama sulari, deniz yagsamini olumsuz etkilemeye devam etmektedir.
Styrene monomer ve phenol gibi kimyasallar deniz ortamina karistiginda
mikroplastik olusumunu tetiklemekte ve bu maddeler uzun vadede deniz
canlilarmin sagligimi tehdit etmektedir. Covertainer sistemi, yiiklerin torbalar
icinde taginarak ¢evreye dogrudan temasini 6nledigi igin bu tiir kirlilik risklerinin
azaltilmasini saglamaktadir.

Dokme yiik tagimaciliginda karsilasilan bir diger zorluk, gemi stabilitesinin
korunmasi ve yiiklerin giivenli bir sekilde tasinmasidir. Dékme yiik gemileri,
yikama islemleri sonrasi tanklarin kurutulmasi ve yeni yiikleme Oncesi
temizlenmesi gerekliligi nedeniyle zaman ve maliyet agisindan biiyiik yiikler ile
karsilasmaktadir. Covertainer sistemi, yiiklerin torbalar iginde tasinmasini ve
torbalarin geminin i¢ yapisina uygun bir sekilde yerlestirilmesini saglamakta,
boylece gemi stabilitesini koruyarak giivenli bir tasima imkan1 sunmaktadir. Bu
sekilde, gemi her seferde hem yiiklii olarak seyir yapabilmekte hem de
operasyonel verimlilik artirillmaktadir. Covertainer sisteminin konteyner
tasimaciligi ile karsilastirildiginda, bu sistemin diger tasimacilik yontemlerine
kiyasla ¢evresel ve operasyonel avantajlar sundugu gozlemlenmektedir.
Konteyner tagimaciligi, yiikleri izole eden ve giivenli tasima olanagi sunan bir
sistem olmasina ragmen, konteynerlerin biliyiikliigli ve tasima kapasiteleri
sturlidir. Biiyiik hacimli ve siv1 yiiklerde konteyner sistemi pratik bir ¢dziim
olmaktan c¢ikmaktadir. Covertainer sistemi, konteyner tagimaciliginin
avantajlarim genisleterek, daha biiyiik hacimli yiiklerin taginmasini miimkiin
kilmakta ve esnek torbalar sayesinde operasyonel verimliligi artirmaktadir. Ayni
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zamanda, torbalarin hafif ve esnek yapisi, cevresel etkileri azaltarak
siirdiiriilebilir bir tagima imkan1 sunmaktadir.

SOLAS, denizcilik sektoriinde gilivenlik standartlarin  korunmasi  ve
iyilestirilmesine yonelik en 6nemli diizenlemelerden biridir. Bu s6zlesme, deniz
tagimaciliginda kullanilan ekipman ve prosediirlerin, denizcilerin giivenligini ve
sagligm koruyacak sekilde tasarlanmasini zorunlu kilmaktadir. Covertainer
sisteminde ylik, gemi tanki ile dogrudan temas etmedigi i¢in, tank temizleme ve
yikama iglemleri sirasinda olusabilecek kapali alan riskleri ve is kazalar biiyiik
6l¢iide dnlenmektedir. Geleneksel sistemlerde, tank yikama sonrasi personelin
tank icine girerek elle temizleme yapmasi gerekebilmektedir. Bu siirecler,
SOLAS gereklilikleri dogrultusunda is saglig1 ve giivenligi acisindan yiiksek risk
tagimakta olup, personelin giivenligi i¢in biiylik bir tehdit olusturmaktadir.
Covertainer sisteminin bu riski ortadan kaldirmasi, SOLAS standartlar ile
tamamen uyumlu bir uygulama olarak degerlendirilmesine olanak tanimaktadir.

Dokme Halde Tehlikeli Kimyasallari Tasiyan Gemilerin insa ve Teghizati
Hakkinda Uluslararas1 Kod (IBC Kodu), kimyasal yiiklerin giivenli tasinmasi ve
bu yiiklerin ¢evresel etkilerinin minimize edilmesi amaciyla diizenlenmistir. IBC
Kodu, kimyasal yiiklerin tagiacagi tanklarin yapisal 6zellikleri ve yiiklerin
giivenli bir sekilde elleglenmesi igin gerekli Onlemleri belirtmektedir.
Covertainer sistemi, geminin yapisal oOzelliklerini degistirmeden mevcut
tanklarin kullanimini optimize etmekte ve elastik torbalarla yiiklerin taginmasini
saglamaktadir. Bu sayede, geminin stabilitesi korunmakta ve yiiklerin giivenligi
saglanmaktadir. Covertainer sistemi, IBC Kodu’nun gereklilikleri dogrultusunda
yiiklerin ¢evreye zarar vermeden taginmasini miimkiin kilmakta, boylece hem
cevresel hem de operasyonel agidan giivenli bir tagima ortami1 yaratmaktadir.

Denizyolu ile tagman tehlikeli maddelere iliskin uluslararasi diizenlemeleri
iceren IMDG Kodu, bu tiir maddelerin giivenli bir sekilde taginmasi icin gerekli
kurallar ortaya koymaktadir. Covertainer sisteminde, her bir elastik torba yiikiin
nitelifine uygun olarak tasarlanmakta ve takip edilebilir seri numaralar ile
izlenebilir hale getirilmektedir. Tehlikeli maddelerin tasinmasi sirasinda her bir
torbanin sertifikalandirilmasi, sigorta poligelerinin diizenlenmesi ve rutin
denetimlerinin yapilmasi IMDG Kodu ile uyumlu bir tagima sisteminin temel
unsurlarin1  olusturmaktadir. Bu sistem, tehlikeli yiiklerin taginmasinda
kullanilan mevcut prosediirleri gelistirmekle kalmayip, gevresel ve operasyonel
giivenligi artirmaktadir. Covertainer sistemi, deniz tasimaciliginda sorumluluk
ve operasyon siireclerini de yeniden yapilandirmaktadir. Yiiklerin elastik
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torbalar i¢inde taginmasi, gemi sahibinin sorumluluk alanini sinirlandirmakta ve
yiiklerin taginmasi ile 1ilgili olarak {igiincii taraflarin (6rnegin, pompa
firmalarinin) devreye girmesine olanak tanimaktadir. Bu yaklagim, geminin
yiikleme ve tahliye operasyonlarinda sorumluluk paylasimini miimkiin kilmakta,
bu da charter partilerde (navlun so6zlesmelerinde) yeni diizenlemeler
gerektirmektedir. Pompa firmalarinin ve liman yetkililerinin tasima
siireclerindeki  sorumluluklarinin  belirlenmesi ve bu firmalarin P&I
sigortalarinin bulunmasi gerekliligi, Covertainer sisteminin hukuki altyapisinin
onemli bir parcasini olugturmaktadir.

Hukuki agidan degerlendirildiginde, Covertainer tagimacilik sistemi, uluslararasi
denizcilik mevzuatlari ile uyumlu bir tasima yontemi olarak 6ne ¢ikmaktadir.
MARPOL, SOLAS, IBC ve IMDG gibi diizenlemelerle tam uyum saglarken, bu
diizenlemelerin Gtesinde cevresel ve operasyonel iyilestirmeler sunmaktadir.
Sistem hem ¢evresel kirliligi azaltmakta hem de gemi personelinin giivenligini
artirmaktadir. Covertainer sistemi, mevcut uluslararas1 diizenlemeler ile tam
uyumlu olup, deniz tasimaciligi sektoriinde daha siirdiiriilebilir ve gtivenli bir
tasima yontemi olarak hukuki gecerliligini ve uygulanabilirligini ispat
etmektedir. Covertainer sisteminin geleneksel deniz tasimaciligi sitemleriyle
deniz ticaret hukuku baglamindaki karsilastirmali degerlendirmesine Tablo 3’te
yer verilmistir.

Tablo 3. Hukuki A¢idan Kargo Sistemlerinin Karsilastirilmasi Tablosu

Kriter C_overt_ainer Geleneksel Dokme | Tanker Konteyner
Sistemi Yiik (Bulk) Sistemi | Tasimaciligi Tasimaciligi
Tank yikama | Dokme yiik Konteyner
ihtiyacini ortadan | gemilerinde sisteminde  yiikler
kaldirdig1 icin | kimyasal kalintilar | Kimyasal yiiklerin | kapali ve izole
MARPOL Annex | ytkama  sirasinda | tasinmasi sirasinda | oldugundan,
| ve Il | denize brrakilabilir. | tank kalintilari, | MARPOL
MARPOL | diizenlemeleri ile | MARPOL belirli  kosullarda | gereklilikleri
Uyumu uyumludur. gerekliliklerini denize bosaltilir. Bu | bakimindan  uyum
Kimyasal kargilamak icin | durum  MARPOL | saglamaktadir;
kalintilarin yikama ve | Annex 1l ile | ancak her
denize seyreltilmis sinirlidir. konteynerin tagima
bosaltilmasini bosaltim yapilmasi kurallarma  uygun
onler zorunludur. olmasi gerekir.
Personelin  tank | Dokme yiik | Tankerlerde, tank | Konteyner
temizleme islemi | gemilerinde  tank | temizleme sisteminde  yiikler
yapmasina gerek | temizleme ve elle | operasyonlari izole oldugu igin
SOLAS h . .
Uyumu kalmaz, bdylece mudah'ale?w ' 51r“asmda p.ersonelm pe"rsonel .
kapali alan | gerektirdiginden, is | miidahalesi miidahalesi
riskleri ve is | kazasi riski | gerekebilir. SOLAS | sinirhdir,
kazalar1 minimize | bulunmaktadir. kapsaminda dolayisiyla
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edilir. Yik elastik | Personelin  kapali | giivenlik onlemleri | giivenlik agisindan
torbalar  icinde | alanlara girisi | alinsa da kapali alan | avantajlidir.
tasindigt i¢in | zorunludur. riski yliksektir.
giivenlik
artirilmistir
Yiiklerin elastik
torbalar  iginde Konteyner
tagimmast, Dokme yuk Tanke’rlerde, IBC gemilerinde IMDG
geminin - Kodu’na uygun ,

e tagimaciliginda, Kodu’na uygun
stabilitesini ) tank tasarimi
IBC Kodu’na uygun - konteyner kullanim
koruyarak gereklidir. .

IBC Kodu | . . olarak tanklarin | 7 zorunludur; ancak

h giivenli  tasima . o | Kimyasal . g

ile 8 yapisal  ozellikleri .. | kimyasal yiiklerin
saglar. IBC | . . kalmtilarin kontroli

Uyumluluk ) diizenlenir;  ancak . .. | tas;nmasinda
Kodu’na uygun ve bosaltimi belirli

kalmtilarin konteynerlarin
olarak N . | kurallar .
tasarlanmi tamamen Onlenmesi c ind sertifikalandirilmasi
asarianmis - imkiin degildir. gergeveside ve rutin denetimleri
torbalar ile yapilir.
Ki yapilir.
imyasal
kalintilar 6nlenir
Konteyner
Her torba, tasinan | Dokme yiik | Tankerlerde taginan | sisteminde her bir
yiikiin niteligine | gemilerinde IMDG | kimyasal yiiklerin | konteynerin IMDG
uygun olarak | Kodu kapsaminda | IMDG Kodu’na | Kodu’na uygun

IMDG kodlanir ve takip | yiikkleme ve tagima | uygun sekilde | olarak

Kodu ile edilir. stirecleri denetlenir; | sertifikalandirilmas: | sertifikalandirilmasi

Uvumluluk Sertifikalandirma | ancak yiiklerin | ve izlenmesi | ve tagimast

y ve  denetimler | dogrudan  gemi | gerekmektedir. gereklidir.  Yiikler
IMDG tankina temas | Ancak yiikler | kapali alanlarda
kurallarina uygun | etmesi  sebebiyle | dogrudan tanklarla | tasindigindan,
yapilir risk artar. temas halindedir. riskler  minimize

edilir

2. Covartainer Tasimacilik Sisteminin Avantajlari

Covertainer sistemi, yiiklerin elastik torbalar i¢inde taginmasini saglar ve bu
sayede gemi tanklarmin kirlenmesini Onleyen bir mantik temeline sahip
oldugundan tank yikama iglemlerine duyulan ihtiyaci tamamen ortadan kaldirma

avantaji sunmaktadir.

Yikama siireclerinin ortadan kalkmasi, kimyasal

kalintilarin denize bosaltilmasini 6nleyecek ve yikk gemisi MARPOL
diizenlemelerine uyumlu halde kalacagindan deniz kirliligini ve ¢evresel riskleri

minimize etme firsati da sunmaktadir. Bununla birlikte, The Massalia davas1®

6

gibi, tank yikama islemlerinin gemi operasyonlari {izerinde nasil gecikmelere ve

56 Government of Ceylon v Societe Franco-Tunisienne D ‘armement-Tunis (The “Massalia”) (No

2) [1960] 2 Lloyd’s Rep 352.
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cevresel sorunlara yol agabilecegini gosteren bir tahkim davasini da onleme
potansiyeli tagimaktadir.

Geleneksel sistemlerde, tank temizleme islemleri nedeniyle gemiler limanda
uzun silire bekleyebilir ve bu da demiiraj (gecikme) iicretlerine yol
acabilmektedir. Covertainer sistemi ile bu bekleme siireleri ve ilgili maliyetler
distiriileceginden gemilerin limanda bekleme siirelerinin azalmasi, ticari
kayiplar1 ve gecikme iicretlerini minimize etmesi, bu da o6zellikle gemi kira
sozlesmeleri agisindan armatorlerin mali risklerini azaltmasi avantajini
sunmaktadir. Bu sistemin kullanilmasi ile 6rnegin, The Eagle Valencia davas1®’,
yiikleme ve tahliye siireclerinde yasanan gecikmelerin demurrage 6demelerine
yol agan bir davanin da bertarafini miimkiin kilacagini disiindiirmektedir.
Dolayisiyla Covertainer sistemi, bu tiir gecikmeleri ve buna bagl hukuki
anlagmazliklar1 6nleyebilme potansiyelini tagimaktadir.

Covertainer sistemi, deniz eckosisteminin Kkorunmasi agisindan mevcut
diizenlemelerle (MARPOL, IMO Ballast Water Management Convention)
uyumlu goriilmektedir. Tank yikama ihtiyacinin kalkmasi, kimyasal kalintilarin
denize bosaltilmasini ve balast suyu kullanimiyla ilgili ¢cevresel riskleri 6nleme
potansiyelini tagimaktadir. Sistemin, deniz kirliligi ve istilaci tiirlerin yayilmasi
gibi cevresel sorunlari azaltma potansiyeliyle deniz yasaminin korunmasina
katki saglanmas1 ve cevresel diizenlemelere tam uyumun saglanacag bir sistem
olarak goriilmektedir.

NOR ve demiiraj prosediirlerine uygunluk anlaminda covertainer sistemi,
yikama gerektirmedigi icin geminin yiikleme veya tahliye operasyonlarina daha
hizli hazirlanmasin1 saglar. Sabit veya seyyar pompa sistemleriyle de
desteklenebilir. Bu sayede, gecikme yasandiginda demiiraj iicretlerinin minimize
edilmesi miimkiin hale gelir.

Pompa operasyonlar1 ve yiikleme-tahliye siireclerinde esneklik baglaminda
covertainer sistemi ile sabit veya seyyar pompalar kullanilabilir. Bdylece
operasyonel sorumluluklar esneklesir ve yiikleme-tahliye planlar1 daha verimli
sekilde diizenlenebilme potansiyeli sunmaktadir.

Covertainer sistemi, elastik yapis1 sayesinde gemi tanki zarar gordiigiinde bile
yiikii muhafaza etmeye devam edecek bir tasarrm sunmaktadir. Ornegin, gemi

57 Aet Inc Limited v Arcadia Petroleum Limited (The “Eagle Valencia”) [2009] EWHC 2337
(Comm); [2010] EWCA Civ 713.
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catismalarinda veya batma durumlarinda torbalar i¢indeki yiik, cevreye zarar
vermeden korunabilmektedir. Yiik tahliyesi icin ROV veya dalgi¢ kullanimu ile
yik gilivenle cikarildiginda ve g¢evre kirliliginin Onlenmesi ¢oziimiinii
beraberinde getirmektedir.

Covertainer sistemi, tank temizligi sirasinda yapilan kapali alan caligmalar1 gibi
riskli iglemleri ortadan kaldirmaktadir. Bu da gemi personelinin giivenligi
agisindan biiyiikk bir avantaj olarak karsimiza ¢ikmaktadir. Kapali alan
kazalarinin ve bu alanlarda yasanan zehirlenme veya diger saglik sorunlariin
onlenmesi, SOLAS kurallarina tam uyum saglamasi ve gemi personelinin
giivenligini arttirma noktasinda basar1 potansiyeli sunmaktadir.

Covertainer sistemi, ylikiin gemi tankina degmemesini sagladig1 i¢in, kimyasal
tortularin ve diger risklerin tasinmasi engellemektedir. Sigorta sirketleri ve klas
kuruluslar1 igin covertainer sistemi ¢evre dostu tasimacilik anlayisi ile bir avantaj
saglamaktadir.

Bugiin diinya c¢evresinde yaklasik 20 milyon adet konteyner bulunmakta, yillik
yaklasik 200 milyon konteyner trafigi yapilmaktadir. Kisacasi konteyner, yiikii
tagiyabilmek icin yilda 10 tur atmaktadir. 1930°larda kullanilmaya baslanilan
konteyner gilinlimiizde hala ayni dlgiilerini korumaktadir. Ancak ne arz ne de
talep o giinlerdeki gibi degildir. Bu talep 2030°da, 2040°da giderek artacagi
ongoriilebilmektedir. Oyleyse konteyner ebadi insanogluna yetmemektedir ve
biiylimesi gerekecegi acik¢a goriilmektedir. Ancak dara agirligi sebebiyle bu
biliylime demirden saglanirsa dara agirligi artacagindan dara agirligr hafif, agir
islere uygun ve elastik yapisiyla kauguk kullanimi daha uygun goriilmektedir.
Ornegin; 1000 ton aygicegi yagim konteyner sistemi ile tasimak istersek, her
konteynerin tasima kapasitesi 27t on oldugundan 37 konteynera ihtiyagimiz
vardir. Her bir konteynerin dara agirligi 3,6 ton oldugu i¢in 133 ton dara
agirligini da elleglemek gerekmektedir. Oysa covertainer sisteminde 250m3 liikk
her bir torbanin dara agirlig1 en fazla 5 ton olarak hesaplanmaktadir ve bu yiikii
elleclerken 4 adet torba yetecegi i¢in 20 ton dara agirligi olusturmaktadir. Yani
Covertainer Sistemi, konteyner sistemine gére 1000 ton yiik i¢in 113 ton dara
avantaj1 sunmaktadir.

3. Covartainer Tasimacilik Sisteminin Dezavantajlar:

Covertainer sisteminin uygulanmasi, mevcut gemilerin altyapisinda degisiklikler
yapilmasimi gerektirmektedir. Bu, baglangicta maliyetli olabilme ve zaman alma
riskini tagimaktadir. Mevcut tankerlerin adaptasyonu ve yeni ekipmanlarin
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kurulumu, gemi sahipleri i¢in ekonomik ve operasyonel yiikleri beraberinde
getirecektir.

Covertainer sisteminin yasal olarak taninmasi ve mevcut charter party
sozlesmelerine uygun sekilde entegre edilmesi gerekmektedir. Kisacasi,
covertainer istenirse general cargo gemisinde tasinabilecek bir potansiyel
sunmaktadir. Covertainer’1 elastik bir konteyner olarak diigiiniirsek gemi aslinda
kirkambar tagimaciligi yaptigi i¢in notasyonuna bagli kalmig olacaktir. Bu
sebepten Klas kurulusundan bu tagimacilik i¢in onay (attestetion) ya da muafiyet
(exemption) alinabilecegi diisiiniilmektedir. Onemli olan geminin stabilitesini
bozmamasidir ki s1vi yiik parsel olarak tasinacagi i¢in ve ambar tabanina yakin
konumlanacagi igin stabilitenin, worst case senaryolara uygun davranig
gostermesi beklenmektedir.

SONUC

Covertainer tasimacilik sistemi, deniz tagimacilifinda sivi ve kuru dokme
yiiklerin tasinmasinda karsilagilan tank yikama zorunlulugu ve buna bagh
cevresel ve ekonomik sorunlara yenilik¢i bir ¢oziim sunmaktadir. Bugiinkii
sistemlerde, gemiler dokme yiiklerin tahliyesi sonrasi tanklarini temizlemek
zorunda kalmakta ve bu siire¢, denize kimyasal atiklarin karismasina, biiyiik
miktarda tatli su tiiketimine ve ciddi karbon salinimlarina neden olmaktadir.
Covertainer sistemi, elastik yapida biiyiik tasima torbalar1 (250m3) kullanarak
bu zorunlulugu ortadan kaldirmakta ve gemilerin tanklarimin siirekli
temizlenmesi gerekliligini sona erdirmektedir.

Davalar iizerinden yapilan incelemelerde, The Massalia davasinda oldugu gibi,
gemilerin limanlarda bekleme siirelerinin artmasimnin demurage masraflarini
artirdig1 ve bu gecikmelerin operasyonel maliyetleri yiikselttigi goriilmektedir.
Covertainer sistemi, yikama ve temizleme siireclerini ortadan kaldirarak,
limanlarda olusan bu bekleme siirelerini ve gecikme masraflarini minimize
etmekte, bu sayede demurage davalarinin 6niine ge¢meyi hedeflemektedir.
Sistem ayrica, tanker tagimaciliginda yikama sonrasi temizleme siireclerinde,
London Arbitration 10/9456 davasinda oldugu gibi, gemi sahipleri ve
kiralayanlar arasindaki uyusmazliklari da azaltacak bir potansiyel
sergilemektedir.

Covertainer sistemi, mevcut MARPOL, SOLAS, IMDG ve IBC
diizenlemeleriyle uyumlu olup, deniz tagimaciliginda ¢evre kirliligini minimuma
indiren bir yaklasim sunmaktadir. Bugiinkii sistemlerde, gemi basina yilda 261-
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725 ton CO2 salinimu gergeklesirken, bu sistemde yikama siireclerinin ortadan
kaldirilmasiyla bu degerlerin sifira yaklagmasi1 hedeflenmektedir. Ayrica,
MARPOL Annex II’ye gore, tank temizligi sonrasinda en fazla 75 litre kimyasal
kalinti denize birakilabilirken, covertainer sistemi sayesinde bu kalintilar
tamamen ortadan kalkmakta ve deniz ekosistemine zarar veren bu kimyasal
atiklarin engellenmesi saglanmaktadir. Bu durum, denizlerde mikroplastik
olusumunu oOnleyerek deniz canlilarinin  sagligmi korumaya da katki
sunmaktadir. Sistemin teknik yapisinda, mevcut dokme yiik gemilerinin demir
ve ¢elikten yapilma tanklari yerine elastik, hafif ve dayanikli kaucuk torbalar
tercih edilmektedir. Konteyner sisteminde oldugu gibi, geminin agirhigin ve
karbon salinimini artiran agir metal yapilardan kaginilmis, boylece daha esnek
ve hafif bir tasima saglanmstir. Ornegin, 1000 ton aygicegi yagimi tasimak icin
konteyner sisteminde 133 ton dara agirlig1 olusurken, covertainer Sistemi’nde bu
deger yalnizca 20 tona diismekte, bu da operasyonel verimliligi artirmaktadir.
Covertainer, yalmzca cevresel ve ekonomik avantajlar sunmakla kalmayip,
otonom deniz tagimaciligina gecisi de destekleyen bir yap1 sunmaktadir. Yiik
torbalarinin igindeki sensérler, miisterinin yiikiinii anlik olarak takip etmesine
olanak tanimakta ve bdylece yiik giivenligi ve operasyonel esneklik en iist
diizeye c¢ikarilmaktadir. Bu o&zellik, deniz tagimaciliginda insan faktoriinii
azaltirken, operasyonel siire¢lerde daha hizli ve verimli bir tagima saglamaktadir.
Mevcut dokme yiik sisteminde tankerler, otonom sisteme gegiste temizlik
stireclerinin garantisi olmadigi i¢in yiiksek risk tasirken, covertainer sistemi bu
riskleri ortadan kaldirarak giivenli bir gegis saglamaktadir.

Covertainer tasimacilik sistemi, deniz tasimaciliginda ¢evre dostu, ekonomik ve
giivenli bir alternatif sunmakta, mevcut uluslararasi diizenlemelerle uyumlu bir
sekilde denizcilik sektoriinde verimlilik ve siirdiiriilebilirlik saglamaktadir. Hem
cevresel yiikiimliiliikkler hem de ekonomik gereksinimler goz Oniinde
bulunduruldugunda, bu sistem, deniz tasimaciliginda doniisiim yaratan yenilik
olarak degerlendirilmesi gerekli bir ¢6ziim tablosu sunmaktadir.
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cargo by sea.
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Glinlimiizde denizyolu tagimacilik sisteminde dékme sivi ve kuru yiik tagiyan gemiler
tahliyeden sonra tank ve ambarlarini yeni yiik tasimasina hazirlayabilmek icin
ambarlarinin yikanmasi zorunlulugu ile karsilagmakta, bu sebeple de gemiler limandan
bos olarak hareket etmek zorunda kalmaktadirlar. Bu nedenle isbu c¢alismada,
uluslararasi deniz tagimaciliginin tabi oldugu hukuk sistemi ve uygulamakla yiikiimlii
oldugu eylemler incelenmis ve dava Ornekleri ile hukuki gergeve ¢izilmistir. Ancak bu
calismada covertainer tasimacilik sistemi olarak isimlendirilen bir ¢dziim Onerisinin
tanitilmast da amacglanmigtir. Covertainer tasimacilik sistemi; biiyiik ebatli (250m3),
clastik yapida torbalar ile dokme olarak yiiklerin taginmasi ve bu sayede tank ve ambar
yikamalarinin ortadan kaldirilmasini hedefleyen bir tagima sistemini ifade etmektedir.
Sistem bu sayede geminin limandan yiiksiiz bir sekilde kalkma sorununa da alternatif bir
¢Oziim olarak ortaya ¢ikmaktadir. Bu ¢alismada covertainer tagimacilik sisteminin, sivi
veya kuru dokme yiiklerin deniz yolu ile tasinmasinda kullanilabilirligi ve avantaj ve
dezavantajlarimin  mevcut uluslararasi deniz ticaret hukuku mevzuatina uyumu
incelenmis ve diger tasima sistemleri ile karsilastirilmasi yapilmigtir. Bu gercevede
covertainer tasimacilik sistemi’nin literatiire kazandirilmasi amaglanmistir. Caligsma

yiklerin deniz yolu ile tasmmmasinda da alternatif tasimacilik sistemlerinin
gelistirilmesinde bir rehber olmasi yoniiyle dnemli goriilmektedir.

Anahtar Kelimeler: Biiyiik Tasima Torbasi *Deniz Nakliyati1 sNotasyon Covertainer
*Tank Yikama Operasyonlari

INTRODUCTION

Today, when cargo ships arrive at the contractually agreed destination for the
loading of the cargo onto the ship, the carrier is generally required to give a notice
of readiness (NOR)? before the commencement of cargo operations.? The NOR
states that the ship has ‘reached the port or the berth, as the case may be, and is
ready for loading or discharging’ and it carries the meaning of guaranteeing not
only that the ship is ready for the cargo, but also that all its equipment and
systems to be used during the operations are in a safe and functional condition

1 Inthe shipping industry, the ship’s readiness notification is referred to as a “notice of readiness
(NOR)™.

2 Tamaraudoubra T Egbe, Requirements of Timely Performance in Time and Voyage
Charterparties — An Exploration of Their Identity, Scope and Limitations Under English Law
(PhD thesis, University of Leicester 2019) 112.
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to be used.? In this context, the notice of readiness confirms that the operation
will be carried out seamlessly and safely, and certifies the technical adequacy
and operational suitability of the vessel.* Generally, the waiting period specified
in a clear clause of the charterparty is in effect until the notice of readiness is
served or a certain number of hours have passed since the notice was served, and
it is explicitly part of the operational process.® Therefore, NOR serves as a
notification that the ship is ready to commence cargo operations, and this
readiness status means that loading or unloading operations are initiated at the
time the notification is issued.® From a legal perspective, NOR has also
established its place in international maritime law, and courts’ approaches to the
validity of notifications have changed over the years. For example, in the The
Massalia case,’ a dispute arose during a voyage from Antwerp and Bordeaux to
Colombo due to the stowage of flour cargo on top of other cargo. The ship
reached the outer anchorage area of the port of Colombo at 06:12 on October 18,
1956, and NOR was given at 09:00 on the same day for discharge; however, due
to the lack of a suitable berth, it was not able to dock until 06:15 on Wednesday,
October 24. Although the ship was ready for discharge in every respect, it was
not possible to discharge the flour cargo until a large part of the Port Said cargo
had been discharged. The entire cargo of flour did not become fully accessible
for discharge until 04:00 on Saturday, 27 October. A dispute arose as to when
the laytime began. The carrier argued that the period began when access to all
holds was provided. The shipowners, on the other hand, claimed that the period
began when the ship docked at the quay. Upon the demurrage claim, Diplock J
ruled in favor of the carrier, stating that the preparation period began when the
flour cargo was ready for discharge.® However, the dispute has taken on a
different dimension regarding whether the time spent waiting for a suitable berth
to become available should be considered part of the delivery period. Both the

3 Simon Baughen, ‘Charterparty Bills of Lading—Cargo Interests’ Liabilities to the Shipowner’,
in D Rhidian Thomas (ed), The Evolving Law and Practice of Voyage Charterparties (Informa
Law from Routledge 2020) 217.

4 Michael Boviatsis and Georgios Daniil, ‘Legal Analysis of the US Supreme Court Position
Upon a Safe Berth Warranty and Evaluation of the UK Legal Position” (2022) 16(1) TransNav,
International Journal on Marine Navigation and Safety of Sea Transportation 27.

5 John Schofield, Laytime and Demurrage (8th edn, Informa Law from Routledge 2021)
<https://doi.org/10.4324/9781003198406>.

6 Julian Cooke and others, Voyage Charters (4th edn, Informa Law 2014) para 15.29.

7 Government of Ceylon v Societe Franco-Tunisienne D’armement-Tunis (The “Massalia”) (No
2)[1960] 2 Lloyd’s Rep 352.

8  The dispute in question in para 424.
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charterer and the shipowners have put forward differing views on this matter.
Diplock J stated as an obiter dictum “If the NOR was given before the ship was
ready, no new notification is required. A notice has already been given. This
notice cannot remain valid until the ship is actually ready for discharge”.®
Another example is the case of London Arbitration 10/9456.%° It is observed that
the ship, which was transporting grain cargo from the Gulf of Mexico to Spain,
arrived at the pilot station of the loading port at 07:42 on Thursday, January 31,
and submitted its USDA™ and NCB*2 declared that the main holds were fit to
receive cargo. Loading commenced the following day upon the accepted notice.
However, following inspection of the main holds, it became apparent that some
side tanks would be required for cargo. The auxiliary tanks were subsequently
approved by the USDA and NCB at 06:45 on February 1. It was noted that two
NORs were reported at 11:00 on January 31, but both recorded events that
occurred after the time specified in the notification. Considering the requirement
that the NOR be submitted together with the certificate of fitness for the holds
and necessary side tanks from NCB and USDA inspectors, it has been observed
that the charterer argued that the NOR tendered at 11:00 on 31 January could not
be valid because the fitness of the holds and side tanks had not been confirmed
at that time. As seen in past disputes, the waiting time begins with the preparation
notification, and in cases of incomplete or incorrect notification, disputes arise
between the charterer and the owner, and the matter is referred to arbitration.
This demonstrates the importance of the concept of time and the notice of
readiness in the transportation system. In this context, the requirement to be
present also covers the cleaning of the ship’s tanks after discharge. Therefore,
the requirement to include the tank cleaning that must be performed after
discharge and before the ship leaves the dock in the time frame clearly
demonstrates that the concept of time plays a significant role in ship cargo
transportation.

At this point, the covertainer transportation system emerges as a convenient
alternative solution method at the timing stage, serving as a liquid and dry
granular cargo transportation system using an elastic cargo bag the size of a
ship’s tank. In short, thanks to this new generation, elastic, large-sized liquid and
dry granular cargo bag system, contamination will be prevented by eliminating

9 The dispute in question in para 428.

10 London Arbitration 10/94, LMLN 387, 3 September 1994,
1 United States Department of Agriculture (USDA).

12 National Cargo Bureau (NCB).
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contact between the cargo and the tank’s inner lining. When this bag is used with
the same cargo or when its inner lining is produced as disposable, it stands out
as a system that eliminates the need for tank washing in today’s bulk liquid cargo
transportation systems. The covertainer transportation system, a transportation
method that eliminates the need for tank washing, will reduce the shipowner’s
liability by allowing the ship’s pump to be brought ashore together with the
covertainer system. It is also expected that the system will reduce discrepancies
arising from incomplete NOR declarations due to tank washing.

In this context, within the scope of this study, the aim is to examine the feasibility
of using the covertainer system for the transport of hazardous and noxious
substances by sea, along with its advantages and disadvantages, in accordance
with current international maritime law, and to compare it with other transport
systems.

I. EXAMINING THE LEGAL AND ENVIRONMENTAL ASPECTS OF
HOLD WASHING PROCESSES IN MARITIME TRANSPORTATION
SYSTEMS

1. Identification of Problems Related to Current Cargo Transportation
Systems

Within the framework of maritime law, the readiness of the vessel for cargo, as
seen in disputes arising under the NOR and in the examinations conducted in the
introductory section of this study, leads to an increase in the shipowner’s loss or
a delay in transportation for the charterer due to the increase in the vessel’s
waiting time. However, the readiness of the vessel for cargo means that it can
take on the cargo it can carry on the next voyage and is suitable for
transportation.”®  The conditions for transporting cargo under the NOR
framework depend on the type of vessel. For example, bulk carriers can range in
size from the smallest vessels carrying just a few hundred tons to the largest
vessels with a carrying capacity exceeding 360,000 tons, a length of 340 meters
or more, a width of 63 meters, and a draft of 23 meters. Many issues related to
cargo hold preparation are common to all bulk carriers. However, the hold

13 Evi Plomaritou, ‘A Review of Ship-owner’s and Charterer’s Obligations in Various Types of
Charter’ (2014) 4 Journal of Shipping and Ocean Engineering 308, 309.
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dimensions in capesize,** panamax,’® and handysize'® bulk carriers may
experience problems during cargo changes. Some cargoes may leave stains
depending on their class; for example, after transporting petcoke, holds must be
thoroughly cleaned.’” When transporting cargo such as silver sand used in grain
or glass production, the ship’s hold must be cleaned to hospital cleaning
standards. Furthermore, some cargoes require that all traces of the previous cargo
be completely removed. A traditional bulk carrier has a box-shaped structure
with large frames and usually consists of straight sloping side walls at the bow,
stern, starboard, and port sides. The upper deck and side frames are usually
located at a high point and are physically difficult to access, and the ship’s side
frames are also located high up. These frames can hold old cargo residues,
corrosion, and rust flakes, which have the potential to contaminate the next
cargo.'®

Smaller ships, especially coastal vessels, are constructed with box-shaped holds.
This means that the sides of the holds are covered with frameless, flat steel
surfaces, which facilitates drainage and cleaning. However, these box holds have
adjacent ballast tanks, and water leakage can occur in these tanks due to bucket
damage*®. The ship structure, including stair railings, stanchions, steps, and pipe
protection fittings, may be damaged during unloading. Such damage must be
continuously noted and repaired. Steel parts torn from the ship structure by
shovels or bulldozers in this type of handling system contribute to cargo
contamination. Furthermore, this situation can also lead to damage claims for
shore-based discharge equipment and conveyor machinery. The large size of
holds often presents a factor that prevents effective hold cleaning operations.

¥ 1tis aterm used for dry cargo ships weighing between 80,000 and 190,000 DWT.

15 1tis a term used for ships that are large enough to pass through the Panama Canal.

16 A term used for bulk carriers and oil tankers with a maximum deadweight tonnage of 50,000
DWT.

17 Time Charter, approved by the New York Produce Exchange (6 November 1913, amended 20
October 1921; 6 August 1931; 3 October 1946)
<https://www.sec.gov/Archives/edgar/data/1386716/000104746907005708/a2178700zex-

10 _17.htm> accessed 12 October 2024.

18 Paul Chynoweth, ‘Legal Research’ in Andrew Knight and Les Ruddock (eds), Advanced
Research Methods in Built Environment (Wiley-Blackwell 2008).

19 Karol Kulifiski and others, ‘The Influence of Dissolved Organic Matter on the Acid-Base
System of the Baltic Sea’ (2014) 132 Journal of Marine Systems 106-115.


https://www.sec.gov/Archives/edgar/data/1386716/000104746907005708/a2178700zex-10_17.htm
https://www.sec.gov/Archives/edgar/data/1386716/000104746907005708/a2178700zex-10_17.htm
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Among the problems with the transport system built in this type of warehouse
are:®

e Bucket damage on steel fittings and protective brackets,

o Increased rust flaking caused by shovels or loads, or loose rust on the
tank ceiling.

e Bucket damage on warehouse stairs or warehouse equipment,

e The integrity of the tank roof and ballast side tanks being compromised
due to bucket damage,

e Damage to the tank roof, double bottom, and side tank access hatches
caused by bulldozers and excavators

2. The Problem of Washing Ship Holds in Cargo Transportation Systems
and Legal Disputes

Under this heading, disputes arising from ship hold cleaning will be examined,
taking into account various court decisions. A 24-year-old Panamax bulk carrier
entered into a time charterparty to load barley at a Black Sea port in Ukraine.
Based on the sailing instructions received from the charterer and the terms of the
charterparty, the captain was given the following instructions:

“Upon arrival at the loading port, the vessel must be completely clean,
swept/washed, dried, and ready to receive the charterer’s cargo in every
respect and in all compartments, and this must be approved by local
surveyors and/or the competent authorities. Otherwise, the vessel will be
laid up, and the owners shall immediately take the necessary steps,
including shore labor, to expedite the cleaning. If the vessel fails
inspection, the fuel consumed and any directly related additional costs
shall be borne by the owner, and this shall continue until the vessel is in
proper condition in all its loading holds.”?

The ship departed after discharging its petcoke cargo at the last port, and the
voyage to the next loading port took four days. Bad weather conditions prevented
the crew from cleaning the hold. For a short ballast voyage, considering the
ship’s age, size, and the last four cargoes it carried, it was clear during this
process that four days would not be sufficient to clean the holds for grain. The
captain reported this situation to the carrier, specifying that the previous four
cargoes carried were, in order, petcoke, coal, coal, and bauxite. As a guideline,

20 Hugo Tiberg, Law of Demurrage (5th edn, Sweet & Maxwell 2013).

2L Nidera BV v Venus International Free Zone for Trading and Marine Services SAE [2014]
EWHC 2013 (Comm).
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he also stated that cleaning one hold of a Panamax bulk carrier would require
one day with a normal crew that is experienced, organized, and has the correct
equipment; however, drying the holds would take longer and it is usually
necessary to open the hold covers for ventilation.

Bringing holds that previously carried cargoes such as petcoke or bauxite up to
grain cleaning standards can take a long time. Furthermore, if the ship encounters
severe weather conditions, access to the deck is restricted, hold hatches cannot
be opened, or the use of cranes or davits is restricted, the time required may also
be extended.

After the ship arrived at the loading port, an inspection revealed that all seven
holds were rejected due to residues and dust from previous cargoes and water
remaining in the holds and bilges. The next day, shore-based cleaning crews
arrived on the ship, and six days later, the ship was presented to the surveyor
again. Again, for similar reasons and due to loose rust flakes found on the tank
ceiling, the ship was rejected once more. Regarding the cleaning issue, it was
suggested that the teams arriving at the ship did not have sufficient personnel
and equipment, noting that while 15 people were available for a 24-hour
operation, 30 people would be more appropriate; it was determined that high-
pressure wash guns were not used in the cleaning and that washing was
performed only with cold water without using chemicals, and this situation was
explained as the cause of the contamination.

The charterer decided to redirect the vessel to another port for another cargo, and
one day later, the grain surveyor again found the holds unsuitable for loading. A
new shore cleaning crew arrived on board to clean the holds, and three days later,
the holds were finally approved by the charterer as clean, dry, and ready for
loading. However, it is noteworthy that even during the inspection of the vessel,
evidence of petcoke stains was found in the hold compartments.

The charterers applied to arbitration, claiming that the vessel they chartered with
the owner was not ready for loading according to the charterparty terms and
requesting compensation for their losses due to the inability to load the first grain
cargo. The claim for damages was stated as $400,000.%

According to the criteria set by the US Department of Agriculture to determine
the standard for grain cleanliness on ships:

22 Nidera, para 106.
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“For ship holds to be deemed suitable for transport, they must be clean,
dry, free of odors and pests, and suitable for the loading and storage of
grain in a manner that does not affect the quality, quantity, or condition of
the grain.”

In accordance with this standard, which is similar to the definition of the
National Cargo Bureau, the arbitration panel ruled against the shipowner.?®

Another example based on the New York Mercantile Exchange (NYMEX) is
based on the 1993 revision of the NYMEX. According to Article 2 of the 1993
NYMEX form “...The vessel shall be ready to receive cargo during delivery with
cleaned holds and in a tight, sound, strong condition, and otherwise fit for normal
cargo operations.” 24

The Berge Sund case, which contains this phrase, was heard in the English Court
and involved a ship that was an LPG carrier chartered for 20 years. The vessel
was ordered to transport butane from Chiba, Japan, to Terneuzen, Netherlands.
The cargo contained excessive sulfur. The ship was unloaded in the Netherlands
and returned to Ras Tanura, Gulf of Basra, with ballast. During the ballast voyage
and after docking at Ras Tanura, the ship repeatedly needed tank cleaning, which
caused a delay of approximately 20 days. Based on this reason, the charterer
applied to the court for the shipowner to be removed from the charter service.?

Acrticle 8 of the contract (the off-hire clause) reads as follows:

“(a) A delay not attributable to the charterer’s fault, (i) due to repair,
breakdown, accident, damage to the vessel, collision, grounding, fire,
intervention by authorities, or any other cause preventing the vessel from
operating efficiently, shall terminate for all time lost, in accordance with
Article 9, including but not limited to dry docking, if it continues for more
than 24 hours at sea or in port or for more than 24 hours in any voyage (a
voyage shall be deemed to be a round trip from the moment the vessel first
offers to load at the first port within the scope of the voyage until the
moment it completes the voyage and offers to load on a subsequent
voyage). ...) the charter shall terminate for all time lost until the vessel is
restored to an efficient condition to resume service and reaches a point of

23 Nidera, para 124.

24 Stephen Girvin, ‘The Obligation of Seaworthiness: Shipowner and Charterer’ in Proceedings
of the 25th Pan-American Conference of Naval Engineering — COPINAVAL 25 (Springer
International Publishing 2019) 421.

%5 Bergesen DY v Mobil Shipping and Transportation Co (The “Berge Sund”) [1993] 2 Lloyd’s
Rep 453.
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progress equivalent to the time at which the charter would have ended
here.”26

The charterer claimed that the vessel was not on charter during the delay period.
In response, the crew of the vessel, which had discharged the butane cargo,
cleaned the vessel’s tanks during the ballast voyage to the next loading port.
Despite this cleaning, the tanks were rejected. No evidence of negligence on the
part of the crew was found, but it was deemed necessary to carry out a significant
amount of additional cleaning for the tanks to be accepted as sufficiently clean.
It was revealed that the charterer attempted to place the vessel off-hire due to the
time lost for the additional cleaning. The English Courts ruled that the vessel’s
efficient operation was not impeded; they concluded that the service expected
from the vessel was the cleaning of the tanks and that the vessel’s crew had
performed this. The court ruled that the issue was not what the charterers hoped
or expected their orders to be, but rather what service they actually requested; in
other words, since the requested service was cleaning and not the loading of the
next cargo, the vessel was considered to be on hire during the cleaning period.
In this decision, it was ruled that if the cleaning period does not fall under the
off-hire clause provisions, the right of a charterer to claim the additional cleaning
time and expense as damages due to the breach of another charterparty provision
by the owner requires the charterer to be able to establish that certain aspects of
the tank cleaning process were not adequately performed by the crew and that
the master and crew were not sufficiently experienced; a case based solely on an
inference, resting on the fact that the cleaning took longer than the charterer
expected, does not justify a right to damages.?’

As can be seen from the case examples, the cleaning of the ship’s hold causes
different damages to the owner and/or charterer:.8

3. Examination of Marine Pollution Caused by Cargo Handling System’s
Warehouse Cleaning

There are numerous international agreements concerning the discharge of cargo
into the sea during transport, the risk of discharging residual cargo into the sea
after delivery, the mixing of the ship’s ballast water waste into the sea, and the

% Bergesen, 453 para 6.

27 Bergesen, 453 para 83.

28 Northern Endeavour Shipping Pte Ltd v Owners of MV Nyk Isabel and Another 2017 (1) SA
25 (SCA); Volcafe Ltd v Compania Sud Americana de Vapores SA (trading as “CS4V ) [2016]
EWCA Civ 1103; [2018] UKSC 61.
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environmental impacts of human and food waste generated by the crew on board
the ship. Looking at the regulations in the context of these agreements, Article
10.2 of Annex V to the International Convention for the Prevention of Pollution
from Ships (MARPOL), to which Tiirkiye is also a party and which consists of
Six separate annexes, states that

“Every ship of 100 gross tons and above, every ship certified to carry 15
or more persons, and fixed or floating platforms shall carry a garbage
management plan to be followed by the crew. This plan shall contain
written procedures for the reduction, collection, storage, treatment, and
disposal of garbage and shall include the use of equipment on board. It
shall also designate the person or persons responsible for implementing the
plan. Such a plan shall be based on guidelines developed by the IMO and
shall be written in the working language of the crew.”

The transport of hazardous materials at sea is primarily regulated by two
different IMO regulations. One of these is the International Convention for the
Safety of Life at Sea (SOLAS), which aims to ensure the safety of ships and
personnel, while the other is the MARPOL, which focuses on preventing and
controlling pollution from shipping.

Furthermore, all ships built after 1 July 1986 and intended for the carriage of
liquid bulk cargo are also required to comply with the IBC Code.?® For older
ships, equivalent regulations exist under the Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in Bulk (BCH Code). The
IBC Code provides an international standard for the safe transport of liquid bulk
cargoes. With the implementation of the MARPOL Convention, the IBC Code
has been accepted as a mandatory requirement under MARPOL Annex Il. This
code lists the substances covered by MARPOL Annex Il, specifies the classes to
which the products belong, and contains the structural and operational
requirements that must be followed when transporting chemicals as liquid bulk.
Ships are classified as Type 1, 2, or 3.% This classification determines which
product categories (X, Y, Z) can be transported according to MARPOL. Type 1
ships are certified to carry products with the highest risk of general damage in
the event of an incident. These ships should be designed to prevent more serious
accidents and maintain the integrity of cargo tanks. The IBC Code also defines

2 Regulations containing the procedures and principles for the safe bulk transport of hazardous
chemicals and harmful liquid substances by sea.

30 International Maritime Organization (IMO), International Code for the Construction and
Equipment of Ships Carrying Dangerous Chemicals in Bulk (Legislation, International
Maritime Organization 2014) pt 2.1.2.
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the types of tanks to be used for specific products, thereby aiming to minimize
the risk of damage, leakage, and other unexpected events.®!

Based on the classification of all substances listed in Chapter 17 of the IBC Code,
a risk profile is compiled annually by the Group of Experts on Scientific Aspects
of Marine Environmental Protection (GESAMP).*? In this profile, each item is
defined according to thirteen different categories. These definitions include both
numerical ratings and qualitative descriptions and are used in the classification
of products.® The risk assessment conducted by GESAMP is being developed
in accordance with the Globally Harmonized System (GHS) and its European
equivalent, the Registration, Evaluation, Authorization, and Restriction of
Chemicals.®* More information on the selected categories and evaluation systems
can be found in the latest GESAMP report.®® In summary, these categories pose
risks to human health and the marine environment due to the bioaccumulation
potential, toxicity, and risks associated with cargo and wash water from
transported products.

The substances covered by the MARPOL®® convention are classified as X, Y, Z,
or Q, i.e., other substances. This classification is provided in Table 1.

Table 1. Definitions of product categories transported as liquid bulk cargo

CATEGORY | DEFINITION ACCORDING TO MARPOL ANNEX Il REGULATION 6

Noxious liquid substances which, if discharged into the sea from tank cleaning or

deballasting operations, are deemed to present a major hazard to either marine

% resources or human health and, therefore, justify the prohibition of the discharge
into the marine environment
Noxious liquid substances which, if discharged into the sea from tank cleaning or
Y deballasting operations, are deemed to present a hazard to either marine resources

or human health or cause harm to amenities or other legitimate uses of the sea

81 IMO, 2014, part 4.1.
32 GESAMP, GESAMP Composite List 2019 (Technical Report, GESAMP 2019).
3 MARPOLEKII, EK I.

3 REACH, Guidance on Information Requirements and Chemical Safety Assessment Chapter
R.10: Characterisation of Dose [Concentration]-Response for Environment (European
Chemicals Agency, 2008) <https://echa.europa.eu> accessed 20 November 2024.

35 Thomas Hofer and others, Revised GESAMP Hazard Evaluation Procedure for Chemical
Substances Carried by Ships No 64, 2nd edn (Technical Report, International Maritime
Organization 2013).

%  MARPOL Annex Il / Regulation 6.1.


https://echa.europa.eu/
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and therefore justify a limitation on the quality and quantity of the discharge into

the marine environment

Noxious liquid substances which, if discharged into the sea from tank cleaning or
deballasting operations, are deemed to present a minor hazard to either marine
resources or human health and therefore justify less stringent restrictions on the

quality and quantity of the discharge into the marine environment

Substances indicated as OS (Other substances) in the pollution category column
of chapter 18 of the International Bulk Chemical Code which have been evaluated
and found to fall outside category X, Y or Z as defined in regulation 6.1 of this
Annex because they are, at present, considered to present no harm to marine
Q resources, human health, amenities or other legitimate uses of the sea when
discharged into the sea from tank cleaning or deballasting operations. The
discharge of bilge or ballast water or other residues or mixtures containing only
substances referred to as ‘‘Other Substances’’ shall not be subject to any

requirements of the Annex.

* Definitions are based on MARPOL Annex Il Regulation 6.

The carriage by sea of liquids not classified in this manner under MARPOL
Annex Il is prohibited, and the discharge of these substances is completely
banned.*’ This prohibition also covers tank cleaning residues and ballast water .
According to MARPOL, all liquid substances transported by ships must comply
with the International Maritime Dangerous Goods Code (IMDG Code) or, for
goods carried in bulk liquid form, the International Code for the Construction
and Equipment of Ships Carrying Dangerous Chemicals in Bulk (IBC Code).*®

Ships of different types carrying different categories of liquid bulk cargo are
subject to different regulations after discharge. Post-discharge regulations
according to ship type are provided in Table 2.

Table 2. Permitted Residue VVolume and Pre-wash Requirements Based on Year
of Construction and Load Category According to MARPOL Annex Il

87 MARPOL Annex Il / Regulation 6.3.
%  MARPOL Annex Il, Reg. 13.1.3.
3% MARPOL Annex II.
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CATEGORIES

MARPOL
Annex 11

SHIPS BUILT
BEFORE JULY
1, 1986

SHIPS BUILT
BETWEEN
JULY 1, 1986
AND
JANUARY 1,
2007

SHIPS
BUILT
AFTER
JANUARY
1, 2007

300 L (+50 L)
residue per tank.
Pre-washing s
mandatory; after
pre-washing, a
maximum of
0.1% (by weight)
residue may

remain.

100 L (+50 L)
residue per tank.
Pre-washing is
mandatory;  after
pre-washing, a
maximum of 0.1%
(by

residue

weight)
may

remain.

75 L residue per
tank. Pre-
washing is
mandatory; after
pre-washing, a
maximum of
0.1% (by weight)
residue may

remain.

Y

(THICKENING/HIGH
VISCOSITY)

300 L (+50 L) per
residue tank. Pre-

wash required.

100 L (+50 L) per
residue tank. Pre-

wash required.

75 L residue per
tank.  Pre-wash

required.

300 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

100 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

75 L residue per
tank.
NOT
REQUIRED.

Pre-wash

900 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

300 L (+50 L) per
residue tank. Pre-
washing NOT

REQUIRED.

- Pre-wash is
NOT
REQUIRED.

As can be seen from Table 2, storage tanks containing Class X substances must
undergo a prewash, which requires washing the entire tank after discharge and
reducing the concentration of the original substance to below 0.1% (by weight).
All slop obtained from the prewash must be pumped ashore and disposed of
before the ship is allowed to leave port.*® The relevant authority or operator is
responsible for managing the slop discharged from the pre-wash. According to
the regulations, pre-washing is also mandatory for tanks containing Class Y

40

MARPOL Annex Il (Reg. 1.15.1 ve Reg. 1.17.1).
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substances defined as solidifying or high viscosity. Depending on whether Class
X or 'Y substances are solidifying or non-solidifying, there are some differences
in pre-wash routines.** For example, the minimum number of wash cycles for
Class X products is twice that for Class Y products, and only Class X non-
solidifying materials require washing of the entire inner surface of the tank. If
discharge has not been performed in accordance with the procedures specified in
the P&A guide, pre-washing is mandatory.*?

The ship may request exemption from pre-wash requirements; if the storage tank
is to be filled with another cargo compatible with the previous cargo, the ship
guarantees that tank cleaning will be carried out at the next port rather than at
sea, or if the last cargo residues can be discharged by ventilation, the ship may
be permitted to proceed to take on the next cargo.*?

In addition, MARPOL Annex | describes how slop from petroleum-derived
cargoes should be diluted before being discharged into the sea. MARPOL Annex
I1, on the other hand, explains the conditions under which chemical cargo slop
should be discharged into the sea and how it should be handled according to the
categories of these cargoes. According to MARPOL regulations, a maximum of
75 liters of cargo residue may remain in the chemical ship tank after discharge.**
In accordance with the rules, this residue is discharged into the sea together with
the slop through the ship’s underwater discharge line, at a distance of more than
12 miles from the nearest land, while the ship is proceeding at a speed of at least
7 knots and in a water depth of more than 25 meters. If the ship has twenty tanks,
a total of one and a half tons of chemical residue is mixed into the sea. If the ship
makes ten voyages per year, fifteen tons of chemicals are discharged into the sea
during washing operations annually.®® There are more than 80,000 ships
worldwide with a DWT of over 5,000, approximately 25% of which are tankers
carrying liquid bulk cargo, transporting hundreds of millions of tons of liquid
bulk cargo each year. Liquid bulk cargo refers to products that are pumped into
and out of fixed storage tanks on ships. Today, cargo tanks are mostly filled with

4 MARPOL Annex II, Annex VI.

42 MARPOL Annex Il, Reg. 13.7.1.2.

4 MARPOL Annex Il, Reg. 13.4.

4 MARPOL Annex Il / Regulation 12 Pumping, piping, unloading arrangements and slop tanks
/ Page 21.

4 International Maritime Organization (IMO), Regulation 13: Control of Discharges of Residues
of Noxious Liquid Substances (Page 23).
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mineral oils and petroleum products, but chemical products, vegetable oils, and
animal fats are also transported in this manner.*

Tank cleaning is performed when ships change cargo types. Product and
chemical tankers are designed to carry different liquid products simultaneously
and have a flexible product handling capacity. To prevent contamination, tanks
must be cleaned after being emptied before loading a new product. Operational
tank cleaning produces large amounts of wash water, which is either collected at
the port or discharged into the sea. These cleaning operations are regulated to a
certain extent by Annexes | and Il of the IMO’s “International Convention for
the Prevention of Pollution from Ships” (MARPOL 73/78). However, current
regulations are vague, and there are no clear statistics showing how much slop is
discharged into the marine environment as a result of tank cleaning operations.

However, the impact of a discharge into the marine environment depends on the
concentration and toxicity of the substance. The impact of the discharge may
also vary depending on the time of year and the organisms exposed. A commonly
used method to demonstrate the likelihood of a discharge having an adverse
effect on the marine environment involves calculating the predicted
environmental concentration (PEC) and comparing it to the predicted no-effect
concentration (PNEC).*

_ PEC
~ PNEC

Equation 1

Equation 1 expresses the ratio between R, PEC, and PNEC. If R > 1, this
indicates that the discharge may have an adverse effect on the marine
environment. PNEC values are generally based on toxicity tests conducted in the
laboratory using a single substance at a time. Therefore, it is recommended that
the PNEC values used be reviewed and, if necessary, a safety factor (SF) be
applied. The value of the SF is determined based on the number of studies
conducted on different types of organisms.®® If only acute toxicity tests are

46 Milja Honkanen, Jani Hikkinen and Antti Posti, ‘Assessment of the Chemical Concentrations
and the Environmental Risk of Tank Cleaning Effluents in the Baltic Sea’ (2013) 12 WMU
Journal of Maritime Affairs 161.

47 REACH <https://echa.europa.eu> 2020.

48 European Chemicals Bureau, Technical Guidance Document on Risk Assessment in Support
of Commission Directive 93/67/EEC on Risk Assessment for New Notified Substances,
Commission Regulation (EC) No 1488/94 on Risk Assessment for Existing Substances,
Directive 98/8/EC of the European Parliament and the Council Concerning the Placing of
Biocidal Products on the Market, Part 11 (2003).
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available,* it is recommended to divide the PNEC variable by an SF value of at
least 1000. As the number of studies increases, the required SF value is expected
to decrease.

The Environmental Quality Standard (EQS), which has a similar threshold value,
defines the concentration of water, sediment, a specific pollutant, or a mixture of
pollutants that must not be exceeded in order to protect human health and the
environment.®® According to the European Committee (EC, 2000: Atrticle 2,
paragraph 35), EQS values are used to examine whether marine areas have good
chemical status and good environmental status and to prevent excessive
discharges into the environment for planning purposes. The data used in
calculating PNEC values are also used in determining EQS, and these variables
are generally used in parallel. According to EC (2003), Equation 2 is used to
calculate the local concentration (k) value in nearby surface waters after
discharge.*

¢ = ——out__ Equation 2
KocXSM+DF

In Equation 2, Koc represents a partition coefficient defining the affinity of the
substance for water and organic matter, SM represents the concentration of the
substance in suspension in water, and DF represents a dilution factor that varies
depending on the location where discharge occurs.

Below are several examples of pollution calculations that would occur if the ship
were washed with water at sea.

A chemical tanker with twenty tanks emits 26.1 tons of carbon during standard-
grade washing and 72.5 tons during wallwash-grade washing. If this vessel
makes ten trips per year, it emits 261-725 tons of CO2 annually due to tank
washing.>?

4 REACH <https://echa.europa.eu> 2020.

50 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy [2000] OJ L327/1.

51 EC. Technical Guidance Document on Risk Assessment in support of Commission
52 The amount of carbon produced during empty trips has not been added to this account.
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Example 1 Wallwash Grade Washing:>® The vessel is a chemical tanker with a
deadweight tonnage of 20,000 DWT and 20 chrome tanks. Its previous cargo
was palm oil. Its next cargo is methanol. If VLSFO is used for washing, daily
fuel consumption is 4.5 to 5 tons. Washing takes 5 days (3.5 days washing with
hot water (70-75°C), 0.5 days DI rinsing, and 1 day drying with ventilation
required).

5 days x 5 tons = 25 tons x 2.9 = 72.5 tons of CO2 emissions.
If MGO is used in washing***;

Since diesel fuel produces less energy than VLSFO, it uses 5 to 6 tons daily to
reach the required water temperature.

5 days x 6 tons = 30 tons x 3.2 = 96 tons of CO2 emissions.

***The reason diesel is used in ECA regions is that it contains lower levels of
sulfur.

Example 2 Standard Grade Washing: If the same vessel carried sunflower oil as
its previous cargo and urea ammonium nitrate as its next cargo,

Daily fuel consumption is between 2.5 and 3 tons. Washing takes 3 days (2 days
washing with warm water (30-35°C), 1 day drying time for ventilation).

If MGO is used in washing;

Since diesel fuel produces less energy than VLSFO, it uses 3 to 4 tons daily to
reach the required water temperature.

3 days x 4 tons = 12 tons x 3.2 = 38.4 tons of CO2 emissions.

To provide a more detailed example of emission calculations, we can calculate
the fuel consumption of a 3000 GT ship between two European ports (without
washing), the amount of cargo transported within the European Union, and the
associated greenhouse gas emissions.

Example 3 Greenhouse Gases Emitted Only for Travel:

5 In the example, fuel consumption excludes the amount of fuel used to turn the propeller while
the ship is sailing. Values may vary depending on the weather conditions and air temperature
in the area where washing is performed, as well as the performance of the ship’s generators.
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Port of Loading: Rotterdam, NL

Port of Discharge: Hamburg, DE

Fuel Consumption: 10 tons/trip (MGO)
Amount of cargo transported: 3000 tons/trip
Distance traveled: 300 nautical miles

Transport Work: Amount of cargo transported x Distance traveled = 900,000
tons x Nm

CO2 emission factor: 3.206
CH4 emission factor: 0.00005
N20 emission factor: 0.00018

Accordingly, the emissions of a 3000 GT ship during its current voyage can be
calculated as follows:

CO2 =10 x 3.206 = 32.06 tons of CO2
CH4 =10 x 0.00005 = 0.0005 tons of CH4
N20 =10 x 0.00018 = 0.0018 tons of N20

In this case, the ship’s emissions per unit of cargo carried can be calculated as
follows:

CO2 = (10 x 3.206) / 900,000 = 35.62 g CO2/ton of cargo
CH4 = (10 x 0.00005) / 900,000 = 0.00055 g CH4/ton of cargo
N20 = (10 x 0.00018) / 900,000 = 0.002 g N2O/ton of cargo

All these examples and the fact that the permitted level of residue limitsis 75 LT
(Table 2) show that cargo transportation plays a significant role in marine
pollution. On the other hand, the importance of the concept of time for
shipowners and charterers offering charter services for cargo transportation has
been seen in the case files examined. Based on these reasons, the system
proposed as covertainer, which will be introduced in this study, contains a
solution proposal.
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Il. AN OVERVIEW OF THE PROPOSED COVARTAINER SHIPPING
SYSTEM FOR MARITIME TRANSPORT

International maritime transport is one of the most critical components of global
trade and is strictly regulated by rules that promote navigational safety and the
protection of the marine environment. Among the most important of these
regulations are the SOLAS, MARPOL, IMDG, and IBC Codes established by
the IMO. These regulations are designed to ensure the safe operation of ships
and their environmental compliance. However, these systems have certain
operational and environmental limitations; in particular, ships having to wait for
long periods in ports due to tank cleaning processes has frequently been the
subject of a series of arbitration cases, examples of which are included in the
second section of this article.

After unloading chemical tankers, the tanks must be completely cleaned of the
chemical substances transported, in accordance with MARPOL Annex 11.%
During this process, wastewater generated during the washing of tanks is
discharged into the sea from ships in areas defined as Open Sea or Special Areas,
subject to certain conditions. However, this process, involving the discharge of
residues into the sea, can harm marine life and negatively impact biodiversity. In
particular, the spread of toxic chemicals in the water column threatens the health
of marine life and disrupts the balance of the ecosystem. In addition, cargo
residues in the ship’s hold cause damage to maritime trade.>®

The Covertainer system is an innovative transportation method that completely
eliminates the need for tank cleaning operations. In this system, bulk cargo is
transported in elastic bags, thereby preventing contamination of the ship’s tanks.
According to MARPOL Annex Il, chemical tankers are required to ensure tanks
are residue-free after cargo discharge. In current practices, meeting this
requirement by washing the tanks causes both operational delays and
environmental pollution. The Covertainer system, on the other hand, eliminates
this process and offers a solution that minimizes carbon emissions and chemical
waste generation. This section of the study introduces the system and its
prominent features and compares it with the traditional cargo system.

5 MARPOL Annex I, Chemical Tanker Requirements.
5 Baughen, 217-250.



KARA 253

1. Examination of the Covartainer Transportation System within the
Framework of Fundamental Legal Regulations

The IBC Code, which regulates the safe transport of chemical cargoes, sets the
necessary standards to ensure that transported cargoes do not harm the
environment and that the ship structure can safely carry these cargoes. In the
Covertainer system, the cargo does not come into direct contact with the ship
tank, rendering traditional washing and cleaning procedures obsolete. This
prevents cargo residues from accumulating in the ship’s tanks and minimizes
environmental risks. Transporting cargo in bags eliminates the need for washing,
contributing to the prevention of environmental pollution and increased
operational efficiency. When evaluating the environmental and operational
impacts of existing systems used in the maritime transport sector, it is evident
that bulk cargo transportation has certain disadvantages. Ships may be forced to
depart from port empty after tank cleaning and washing, which not only reduces
operational efficiency but also leads to increased carbon emissions. The
Covertainer system, on the other hand, eliminates tank washing and the
associated operational costs, ensuring that ships are loaded for every voyage,
thereby increasing logistical efficiency. Transporting cargo in bags eliminates
the need for constant cleaning and inspection of ship tanks, thereby reducing
both operational costs and environmental impacts to a minimum. When
examining the environmental impacts of current bulk cargo transportation, it is
understood that the discharge of chemical washing residues into the sea causes
irreversible damage to marine ecosystems. Although MARPOL aims to reduce
the environmental impact of such discharges, the wash water from thousands of
chemical tankers operating worldwide continues to adversely affect marine life.
When chemicals such as styrene monomer and phenol mix into the marine
environment, they trigger the formation of microplastics, and these substances
threaten the health of marine life in the long term. The Covertainer system
reduces the risk of such pollution by preventing direct contact with the
environment, as cargo is transported in bags.

Another challenge encountered in bulk cargo shipping is maintaining ship
stability and ensuring the safe transport of cargo. Bulk carriers face significant
time and cost burdens due to the necessity of drying tanks after washing
operations and cleaning them prior to new loading. The Covertainer system
ensures that cargo is transported in bags and that the bags are placed in a manner
suitable for the ship’s internal structure, thus maintaining ship stability and
providing safe transportation. In this way, the ship can sail fully loaded on each
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voyage, and operational efficiency is increased. When compared to container
shipping, the Covertainer system offers environmental and operational
advantages over other shipping methods. Although container shipping is a
system that isolates cargo and provides safe transportation, the size and carrying
capacity of containers are limited. The container system ceases to be a practical
solution for large-volume and liquid cargo. The Covertainer system expands the
advantages of container transportation, enabling the transport of larger-volume
cargo and increasing operational efficiency thanks to flexible bags. At the same
time, the lightweight and flexible structure of the bags reduces environmental
impacts, offering a sustainable transportation option.

SOLAS is one of the most important regulations for maintaining and improving
safety standards in the maritime industry. This convention mandates that
equipment and procedures used in maritime transport be designed to protect the
safety and health of seafarers. In the Covertainer system, cargo does not come
into direct contact with the ship’s tank, significantly reducing the risks associated
with confined spaces and workplace accidents that may occur during tank
cleaning and washing operations. In traditional systems, personnel may need to
enter the tank manually to clean it after washing. These processes pose a high
risk in terms of occupational health and safety in accordance with SOLAS
requirements and constitute a major threat to personnel safety. The Covertainer
system’s elimination of this risk enables it to be considered a fully compliant
application with SOLAS standards.

The International Code for the Construction and Equipment of Ships Carrying
Dangerous Chemicals in Bulk (IBC Code) has been established to ensure the safe
transport of chemical cargoes and to minimize their environmental impact. The
IBC Code specifies the structural characteristics of tanks used to transport
chemical cargoes and the necessary measures for the safe handling of such
cargoes. The Covertainer system optimizes the use of existing tanks without
altering the structural characteristics of the ship and enables the transport of
cargo in elastic bags. This preserves the stability of the ship and ensures the
safety of the cargo. The Covertainer system enables the transport of cargo
without harming the environment in accordance with the requirements of the IBC
Code, thus creating a safe transport environment from both an environmental and
operational perspective.

The IMDG Code, which contains international regulations concerning the
transport of dangerous goods by sea, sets out the rules necessary for the safe
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transport of such goods. In the Covertainer system, each elastic bag is designed
to suit the nature of the cargo and is made traceable with trackable serial
numbers. Certifying each bag during the transport of dangerous goods, arranging
insurance policies, and conducting routine inspections form the basic elements
of a transport system compliant with the IMDG Code. This system not only
improves existing procedures used in the transport of dangerous cargo but also
increases environmental and operational safety. The Covertainer system also
restructures responsibility and operational processes in maritime transport.
Transporting cargo in elastic bags limits the shipowner’s area of responsibility
and allows third parties (e.g., pump companies) to become involved in the
transportation of cargo. This approach enables the sharing of responsibility in
the ship’s loading and unloading operations, which requires new arrangements
in charterparties (freight contracts). Determining the responsibilities of pump
companies and port authorities in the transportation process and the requirement
for these companies to have P&I insurance constitute an important part of the
legal framework of the Covertainer system.

From a legal perspective, the Covertainer shipping system stands out as a
transport method that complies with international maritime regulations. While
fully complying with regulations such as MARPOL, SOLAS, IBC, and IMDG,
it offers environmental and operational improvements beyond these regulations.
The system both reduces environmental pollution and increases the safety of ship
personnel. The Covertainer system is fully compliant with existing international
regulations and proves its legal validity and applicability as a more sustainable
and safer transportation method in the maritime transport sector. Table 3
provides a comparative assessment of the Covertainer system with traditional
maritime transport systems in the context of maritime law.

Table 3. Comparison Table of Cargo Systems from a Legal Perspective

o Covertainer Traditional Bulk | Tanker Container
Criterion . o
Systems System Transportation | Shipping
It eliminates the | Chemical residues | During the | Since cargoes are
need for tank |from bulk carriers | transport of | enclosed and
washing, making | may be discharged | chemical isolated in the
MARPOL | . . . . .
) it compliant with | into the sea during | cargoes, tank | container system,
Compliance . . . . . .
MARPOL washing.  Washing | residues are | it complies with
Annex | and Il |and diluted discharge | discharged into | MARPOL
regulations. It |are mandatory to|the sea under | requirements;
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prevents the | comply with | certain however, each
discharge of | MARPOL conditions. This | container ~ must
chemical requirements. is limited by |comply with the
residues into the MARPOL Annex | rules of carriage.
sea. .

There is no need .
During tank
for personnel to )
cleaning
perform tank .
. operations  on
cleaning .
) o tankers, Since loads are
operations, Bulk carriers involve ] )
. . personnel isolated in the
thereby the risk of accidents | ] )
o .| intervention may | container system,
minimizing risks | due to tank cleaning )
SOLAS . . be required. | personnel
) in confined | and manual . . .
Compliance . . Although safety | intervention is
spaces and | intervention. o o
measures are | limited, making it
workplace Personnel must enter .
] taken under | advantageous in
accidents. Safety | enclosed spaces. ]
. SOLAS, the risk | terms of safety.
is enhanced as ) )
) in confined
the load s .
. spaces remains
transported  in .
) high.
elastic bags.
The use of
. containers
Transporting Tankers must . .
) ~|In bulk cargo ) compliant  with
cargo in elastic ) have tank designs .
transportation, the | the IMDG Code is
bags ensures safe that comply with
. structural mandatory on
transportation by o the IBC Code. ) .
) o characteristics of container  ships;
Compliance | maintaining the .| The control and
) ] N tanks are regulated in | however,

with  IBC |ship’s stability. . discharge of .

) ~ | accordance with the . containers  used

Code Bags designed in chemical

_ | IBC Code; however, . _ | for the transport of
accordance with | . residues is .
it is not possible to ) | chemical cargoes
the IBC Code carried out in

prevent chemical

residues.

completely

residues.

prevent

accordance with

specific rules.

must be certified
and undergo
routine

inspections.
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Each bag is Chemical In the container
coded and | Loading and | cargoes system, each
tracked transportation transported in | container must be
according to the | processes on bulk | tankers must be | certified and
Compliance | nature of the | carriers are monitored | certified and | transported in
with the | cargo being | under the IMDG | monitored in [ accordance with
IMDG transported. Code; however, the |accordance with |the IMDG Code.
Code Certification and | risk increases due to | the IMDG Code. | Since cargo is
inspections  are | the direct contact of | However, the | transported in
carried out in|cargo with the ship’s|cargoes are in|enclosed areas,
accordance with | tank. direct  contact | risks are
IMDG rules. with the tanks. minimized.

2. Advantages of the Covartainer Transportation System

The Covertainer system enables cargo to be transported in elastic bags, thereby
eliminating the need for tank washing operations due to its design principle that
prevents contamination of ship tanks. The elimination of washing processes
prevents the discharge of chemical residues into the sea and keeps cargo ships
compliant with MARPOL regulations, thus offering the opportunity to minimize
marine pollution and environmental risks. It also has the potential to prevent an
arbitration case, such as The Massalia case,®® which demonstrates how tank
washing operations can lead to delays in ship operations and environmental
problems.

In traditional systems, ships may have to wait in port for extended periods due
to tank cleaning operations, which can lead to demurrage (delay) charges. The
Covertainer system reduces these waiting times and associated costs, minimizing
commercial losses and demurrage charges. This offers the advantage of reducing
shipowners’ financial risks, particularly in terms of charterparty. The use of this
system suggests that it would make it possible to obviate a case such as The
Eagle Valencia case,® where delays in the loading and discharge processes led

5% Government of Ceylon v Societe Franco-Tunisienne D’armement-Tunis (The “Massalia”) (No
2) [1960] 2 Lloyd’s Rep 352.

57 Aet Inc Limited v Arcadia Petroleum Limited (The “Eagle Valencia”) [2009] EWHC 2337
(Comm); [2010] EWCA Civ 713.
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to demurrage payments. Therefore, the Covertainer system has the potential to
prevent such delays and the associated legal disputes.

The Covertainer system is considered compatible with existing regulations
(MARPOL, IMO Ballast Water Management Convention) in terms of protecting
the marine ecosystem. Eliminating the need for tank washing has the potential to
prevent the discharge of chemical residues into the sea and mitigate
environmental risks associated with ballast water usage. The system is seen as a
system that contributes to the protection of marine life with its potential to reduce
environmental problems such as marine pollution and the spread of invasive
species and ensures full compliance with environmental regulations.

In terms of compliance with NOR and demurrage procedures, the covertainer
system allows the ship to prepare more quickly for loading or unloading
operations as it does not require washing. It can also be supported by fixed or
mobile pump systems. This makes it possible to minimize demurrage charges in
the event of delays.

In terms of flexibility in pump operations and loading-unloading processes, fixed
or mobile pumps can be used with the covertainer system. This allows for greater
flexibility in operational responsibilities and offers the potential to organize
loading-unloading plans more efficiently.

The Covertainer system offers a design that continues to preserve the cargo even
when the ship’s tank is damaged, thanks to its elastic structure. For example, in
ship collisions or sinking situations, the cargo inside the bags can be protected
without harming the environment. When the cargo is safely removed using
ROVs or divers for cargo discharge, it also provides a solution for preventing
environmental pollution.

The Covertainer system eliminates risky operations such as confined space work
performed during tank cleaning. This presents a significant advantage in terms
of seafarer safety. It offers the potential for success in preventing confined space
accidents and poisoning or other health issues in these areas, ensuring full
compliance with SOLAS regulations, and enhancing seafarer safety.

The Covertainer system prevents the cargo from coming into contact with the
ship’s tank, thereby preventing the transport of chemical residues and other risks.
For insurance companies and classification societies, the Covertainer system
offers an advantage with its environmentally friendly transportation approach.
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Today, there are approximately 20 million containers around the world, with an
annual traffic of approximately 200 million containers. In short, a container
makes 10 trips per year to transport cargo. Containers, which began to be used
in the 1930s, still retain the same dimensions today. However, neither supply nor
demand is what it was back then. This demand is expected to increase steadily
in 2030 and 2040. Therefore, container size is insufficient for human needs, and
it is clear that it will need to grow. However, due to deadweight, if this growth
is achieved with iron, the deadweight will increase. Therefore, rubber is
considered more suitable due to its light deadweight, suitability for heavy work,
and elastic structure. For example, if we want to transport 1000 tons of sunflower
oil using the container system, we need 37 containers, as each container has a
carrying capacity of 27 tons. Since the tare weight of each container is 3.6 tons,
we also need to handle 133 tons of tare weight. However, in the Covertainer
system, the tare weight of each 250m? bag is calculated to be a maximum of 5
tons, and since 4 bags are sufficient when handling this load, it creates a tare
weight of 20 tons. In other words, the Covertainer System offers a tare weight
advantage of 113 tons compared to the container system for a 1000-ton load.

3. Disadvantages of the Covartainer Transportation System

Implementing the Covertainer system requires modifications to the existing
infrastructure of ships. This carries the risk of being costly and time-consuming
initially. Adapting existing tankers and installing new equipment will bring
economic and operational burdens for ship owners.

The Covertainer system must be legally recognized and integrated in accordance
with existing charterparty agreements. In short, the Covertainer offers the
potential to be transported on general cargo ships if desired. If we consider the
Covertainer as an elastic container, the ship will actually remain subject to its
notation because it is engaged in breakbulk shipping. For this reason, it is thought
that attestation or exemption for this type of shipping can be obtained from the
classification society. The important thing is that the ship’s stability is not
compromised, as the liquid cargo will be transported in parcels and positioned
close to the hold floor, so stability is expected to behave appropriately in worst-
case scenarios.

CONCLUSION

The Covertainer shipping system offers an innovative solution to the tank
cleaning requirement encountered in the transportation of liquid and dry bulk
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cargoes by sea, along with the associated environmental and economic problems.
In today’s systems, ships are required to clean their tanks after discharging bulk
cargo, and this process causes chemical waste to mix into the sea, consumes large
amounts of fresh water, and results in significant carbon emissions. The
Covertainer system eliminates this requirement by using large elastic transport
bags (250m3), thereby ending the need for continuous cleaning of ships’ tanks.

In examinations conducted through lawsuits, as in the Massalia case, it has been
observed that increased waiting times for ships in ports raise demurrage costs
and that these delays increase operational costs. The Covertainer system aims to
minimize these waiting times and delay costs in ports by eliminating washing
and cleaning processes, thereby preventing demurrage lawsuits. The system also
shows potential to reduce disputes between ship owners and charterers in the
post-washing cleaning processes in tanker transportation, as seen in the London
Arbitration 10/9456 case.

The Covertainer system is compliant with existing MARPOL, SOLAS, IMDG,
and IBC regulations and offers an approach that minimizes environmental
pollution in maritime transport. While current systems emit 261-725 tons of CO2
per ship per year, this system aims to reduce these values to near zero by
eliminating washing processes. Furthermore, according to MARPOL Annex I,
a maximum of 75 liters of chemical residue can be discharged into the sea after
tank cleaning, but thanks to the covertainer system, these residues are completely
eliminated, preventing these chemical wastes that harm the marine ecosystem.
This also contributes to protecting the health of marine life by preventing the
formation of microplastics in the seas. In the technical structure of the system,
elastic, lightweight, and durable rubber bags are preferred instead of the iron and
steel tanks of existing bulk carriers. As in the container system, heavy metal
structures that increase the ship’s weight and carbon emissions have been
avoided, thus providing more flexible and lightweight transportation. For
example, while the container system generates 133 tons of deadweight for
transporting 1,000 tons of sunflower oil, this value drops to only 20 tons in the
Covertainer System, thereby increasing operational efficiency. Covertainer not
only offers environmental and economic advantages but also provides a structure
that supports the transition to autonomous maritime transport. Sensors inside the
cargo bags allow customers to track their cargo in real time, maximizing cargo
security and operational flexibility. This feature reduces the human factor in
maritime transport while enabling faster and more efficient transportation in
operational processes. In the current bulk cargo system, tankers carry high risks
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during the transition to an autonomous system due to the lack of guarantees for
cleaning processes. The covertainer system eliminates these risks, ensuring a
safe transition.

The Covertainer shipping system offers an environmentally friendly,
economical, and safe alternative in maritime transport, ensuring efficiency and
sustainability in the shipping industry in compliance with existing international
regulations. Considering both environmental obligations and economic
requirements, this system presents a solution that should be regarded as an
innovation transforming maritime transport.
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maritime security as a global governance model and argues that addressing it within the
navy, merchant marine, and scientific marine frameworks will provide a more precise
definition of the term’s scope.

Keywords: sMaritime Security eNavy/Sea Power *Merchant Marine * Scientific Marine
(074

Bu makale, deniz giivenligini analitik bir ¢cercevede tanimlamakta ve kiiresel politikadaki
boyutlarini incelemektedir. lgili literatiirii gdzden gecirerek, deniz giivenliginin
kavramsal smirlarini da belirlemeyi amaglamaktadir. Bu dogrultuda ¢aligma iki temel
soruya yanit aramaktadir: Deniz giivenligi nasil belirgin ve tutarli bir sekilde
tanimlanabilir ve bu kavram nasil daha etkili bir sekilde uygulanabilir? Bu makalenin
temel argiimani, deniz giivenliginin devletlerarasi is birligi ile sekillenen kiiresel bir
yonetisim modeli olusturdugudur. ikinci Diinya Savasi sonrasi donemden giiniimiize
kadar Uluslararas1 Denizcilik Orgiitii (International Maritime Organization -IMO),
kiiresel bir deniz giivenligi agmin kurulmasina onciiliik etmistir. Devletler tarafindan
goniillii olarak desteklenen bu ag, kiiresel politika kaliplari, ulusal ¢ikarlar yaninda
gelisen savunma ve giivenlik algilariyla yakindan iliskilidir. Sonug olarak, deniz
giivenliginin kiiresel baglamda aktig1 mekanizmalarin anlasilabilmesi i¢in kavramin ii¢
temel parametrede analiz edilmesini dneriyoruz. Deniz giivenligini kiiresel bir yonetisim
modeli olarak kavramsallagtiran bu ¢alisma, deniz giivenliginin donanma, deniz ticareti
ve bilimsel denizcilik ¢ercevesinde ele alinmasinin, terimin kapsaminin daha kesin bir
sekilde tanimlanmasini saglayacagini savunmaktadir.

Anahtar Kelimeler: eDeniz Giivenligi *®Donanma/Deniz Giicii *Ticari Bahriye «Bilimsel
Denizcilik

INTRODUCTION: CONCEPTUAL FRAMEWORK

The nation-state controls three areas under its sovereignty. These are the lands,
airspace, and the seas.! According to international law, the territory of a state,
regardless of its size, consists of these areas. While the airspace and seas were
formally recognized later in legal frameworks, maritime exploration began
relatively early with the advancement of seafaring technologies. In contrast,
humanity had to wait until the 20th century and the Wright Brothers’ innovations
to engage with airspace. The rules regarding maritime activities date back to the
7th and 9th centuries, as seen in the “Law of Rhodes,” the “Amalfi Rules” in the
10th century, and the “Consolato del Mar” in the 14th century.? In the seas,
explorers such as Hernan Cortés, Christopher Columbus, Amerigo Vespucci, and

L Yusuf Aksar, Teori ve Uygulamada Uluslararast Hukuk I (Seckin Yaymcilik 2015) 239.
2 Hiiseyin Pazarci, Uluslararas: Hukuk (8th edn, Turhan Kitabevi 2019) 251.
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Ferdinand Magellan played vital roles in expanding humanity’s knowledge of
Earth’s geography, particularly between the 15th and 17th centuries.

Nonetheless, asserting sovereignty over the seas has historically posed
significant challenges for empires and modern nation-states. One major obstacle
was access to remote maritime regions during early exploration. Another was the
delayed emergence of legal debates on the breadth of maritime zones under
national control. Moreover, the seas would be considered a public good for many
essential authors and thinkers in the following centuries. For instance, in Mare
Liberum (The Free Sea), Hugo Grotius formulated a new principle: the sea was
considered an international territory, and all nations were free to use it for
seafaring trade.® By claiming ‘free seas’, Grotius would provide a suitable
ideological justification for the Dutch breaking up various trade monopolies
through their formidable naval power. England, competing fiercely with the
Dutch for domination of world trade during those years, opposed this idea with
the work of John Selden’s Mare Clausum (The Closed Sea). According to
Selden, “the dominion of the British Sea, or that which encompasseth the Isle of
Great Britain, is, and Ever Hath Been, a Part or Appendant of the Empire of that
Island.”* However, in the following centuries, Grotius’ ideas were accepted by
most nation-states with coastlines on the seas. The nation-states would continue
to work to establish sovereignty over their maritime jurisdictions and fight to
protect their rights in these domains, particularly in the 19th and 20th centuries.

In the 21st century, maritime security has become increasingly significant, as
Sea Lines of Communication (SLOCSs) and trade routes serve as vital arteries of
global capitalism. Alfred Thayer Mahan emphasized the strategic importance of
controlling SLOCs, particularly for states aiming to play an active role in
international affairs. In The Influence of Sea Power upon History, 1660-1783,
Mahan contended that robust naval power was essential for protecting trade
routes and asserting control over maritime spaces.® Over a century later, Mahan’s
insights remain relevant, as modern maritime security faces both traditional and
emerging threats.

3 Hugo Grotius, Freedom of the Seas (Elsevier 1609).

4 John Selden J, Mare Clausum: of the Dominion, or Ownership of the Sea (William du
Gard1652).

5 Alfred Thayer Mahan, The Influence of Sea Power Upon History 16601783 (Little Brown
and Company 1898)
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From this period onwards, maritime studies would become essential for any
nation wishing to establish maritime supremacy in the modern era.
Contemporary maritime security studies emphasize the need for state and
international oversight over a wide range of maritime threats, including piracy,
armed robbery, terrorism, stowaways, human trafficking, drug and arms
smuggling, navigational hazards, cyber threats, unauthorized broadcasting from
international waters, illegal fishing, and the enforcement of laws related to hot
pursuit and ship inspection. These threats have evolved significantly with
technological advances, prompting ongoing efforts by states and international
organizations to address both traditional and non-traditional challenges. On the
other hand, the September 11 attacks in 2001 added a new dimension to maritime
security, as they showed that threats do not only come from military forces but
can also emerge from ambiguous sources. In this context, the concept of security
was broadened in the maritime sector with the preparation of the International
Ship and Port Facilities Security Code (ISPS Code), which came into force on
July 1, 2004. With the ISPS Code, the IMO began developing new maritime
security regulations for ships and port facilities.

Maritime security is a concept that often represents different priorities for
different actors and, in some respects, continues to evolve. The literature on
maritime trade routes, logistics, and navies includes contributions from various
disciplines. In such studies, national defense, maritime threats, security of
navigation, and the healthy flow of trade are the main topics of discussion. On
the other hand, this study proposes a theoretical framework for maritime security
in an analytical context, considering the practices that affect security at sea. Thus,
it will identify the distinctive aspect of maritime security at the macro level,
which can be applied to different sectors, and determine its boundaries.
Accordingly, the study will present a framework that enables scholars to
analytically define maritime security as a global governance model
encompassing the navy, merchant marine, and scientific marine.

I. LITERATURE REVIEW: THEORETICAL ASPECTS OF MARITIME
SECURITY

Security, which reflects states’ primary concern in international politics within
sovereignty, territorial integrity, and independence, covers many threats and
threat perceptions from land, air, and sea. Among these, maritime security has
received less attention in security studies than other types of security. In recent
years, however, the growing use of maritime domains for trade, transportation,
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and fishing—combined with the rise in violent incidents such as piracy,
terrorism, hijacking, and other illicit activities including smuggling and irregular
migration—has heightened global awareness of maritime security. Additionally,
emerging challenges such as cyber threats and climate change, which impact
both the high seas and coastal environments, have further underscored the
importance of this field.

The risks and threats at sea are diverse, and maritime security issues are
constantly evolving due to their dynamic nature. The knowledge and skill-
requiring aspects of the waters, legal regulations, practices of port security and
commercial maritime transport, responsibilities for protecting the seabed and
coastal environment, and the determination of economic, political, and power
factors related to the seas expand the scope of maritime security. Therefore,
analytical frameworks for global maritime security issues must be constantly
updated. So far, in the literature on maritime security, various assessments have
been based on the international system, foreign policy, collective security,
defense strategies, and law. While there are similarities among these approaches,
there are also nuances in the terminology and methods of the disciplines that deal
with the subject.

Those interested in modern maritime security favor addressing the concept in a
way that blends historical, legal, and political perspectives. However, the
relevant literature often states that no threat-oriented or agreed maritime security
definition exists. Such an approach is seen in the report of the United Nations
(UN) Secretary-General on Oceans and the Law of the Sea in March 2008.° In
this report, where it is determined that the definitions of maritime security
generally include security against crimes committed at sea, the following
statements are made:

“There is no universally accepted definition of the term “maritime
security”. Much like the concept of “national security”, it may differ in
meaning, depending on the context and the users. At its narrowest
conception, maritime security involves protection from direct threats to the
territorial integrity of a State, such as an armed attack from a military
vessel. Most definitions also usually include security from crimes at sea,
such as piracy, armed robbery against ships, and terrorist acts. However,
intentional and unlawful damage to the marine environment, including

6 United Nations Oceans and the Law of the Sea: Report of the Secretary-
General (UNDoc.A/63/63
2008). <https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-
CFB6EAFF96FF9%7D/a_63_63.pdf>.
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from illegal dumping and the discharge of pollutants from vessels, and
depletion of natural resources, such as from illegal, unreported and
unregulated fishing, can also threaten the interests of States, particularly
coastal States. Various approaches have been taken to maritime security,
depending on the State’s perspective of the interests that may be
threatened, either directly or indirectly, by activities in the oceans and
seas.”

The threats that the UN report draws attention to at sea show that a definitional
problem also affects how the international community responds to threats.
Similarly, drawing attention to uncertainties, Bueger mentions that the absence
of threats expressed by studies that emphasize different choices on what
constitutes risks and threats is used to define maritime security.” Stating that
frameworks that can identify commonalities and disagreements are needed for
definition, he lists dangers and hazards in his matrix, which includes the
relationship of maritime security with other concepts such as maritime safety,
maritime power, blue economy resilience, and environmental issues. He
underlines the strategic capabilities of actors, taking these elements into account
to minimize risks and threats to the seas.®

According to Bueger and Edmunds, contemporary maritime security comprises
four domains, each encompassing a set of intersecting security concerns. The
first of these areas, which they argue should be distinguished from other types of
security, encompasses what can best be considered national security issues and
essentially corresponds to long-established maritime strategy and sea power
traditions. The national security component of maritime security involves the
development and application of naval power, including the projection of military
force at sea and homeland defense, as well as the use of warships to protect
maritime trade routes and commerce through functions such as deterrence,
surveillance, and interdiction. A second area deals with the marine environment.
This area includes a wide range of issues, such as marine pollution, ship safety
and regulation, maritime search and rescue, ocean health, pollution, and the
effects of climate change. Marine environmental issues are closely linked to the
third area of economic development. So-called blue economy concerns underpin
much of the maritime security agenda. A final place addresses human security

7 Christian Bueger, ‘What is Maritime Security?’ (2015) 53 Marine Policy, 159.
8 ibid, 160-161.
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issues regarding the insecurities experienced by individuals and local
communities, and those affecting states.®

On the other hand, Rahman, who argues that some conceptualizations of global
security can be adapted to maritime security, also draws on the literature on
threats at sea. According to him, maritime security takes on different meanings
for different individuals and organizations, depending on who defines it,
organizational interests, and political or ideological prejudices. Therefore, states
can meet their maritime security needs by focusing on the security of the sea
itself, ocean management, naval border protection, military activities at sea, and
the regulation of the marine transport system.°

Suggesting a broader discussion of maritime security, Cordner argues that,
derived from the maritime domain’s systemic nature, it addresses traditional and
non-traditional security challenges posed by state and non-state actors,
presenting multiple, interrelated requirements for collective security. In this
respect, it involves coordinating cooperative security initiatives to protect and
promote vital national, regional, and global interests, objectives, and core values,
including those related to state sovereignty, political stability, freedom of
navigation, economic development, environment, and ocean resources, human
and community development.!!

The literature emphasizes that maritime security is broad and sometimes requires
a greater understanding among many observers. A study claiming that the
maritime security literature is of this nature emphasizes that maritime security,
which encompasses areas such as physical security, safety measures, port
security, and terrorism, is the prevention of illegal activities at sea.'? In another
study focusing on issues such as port and ship security, drug trafficking,
maritime banditry, and maritime terrorism, the study mainly addresses strategies

9  Christian Bueger and Tim Edmunds, ‘Beyond Seablindness: A New Agenda for Maritime
Security Studies’ (2017) 93(6) International Affairs 1293, 1299-1300.

10 Chris Rahman, ‘Concepts of Maritime Security: A Strategic Perspective in Alternative Visions
for Good Order and Security at Sea, With Policy Implications For New Zealand’ (Victoria
University of Wellington, Centre for Strategic Studies CSS Strategic Briefing Papers, No.
07/09, 2009) 29-42.

11 Lee Cordner, Risk ‘Managing Maritime Security in The Indian Ocean Region’ (2014) 10 (1)
Journal of the Indian Ocean Region 46, 48.

12 Thean Potgieter, ‘Maritime Security in the Indian Ocean: Strategic Setting and Features’
(Institute for Strategic Studies, Paper No. 236, 2012) 1.
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to counter maritime threats.’* Another definition of maritime security is the
protection of territorial integrity and sovereignty, as well as peace and order, to
ensure the safety of ships, passengers, crew, cargo, property, and the
environment.*

Maritime security is also shaped by discussions on what causes insecurity at sea.
Chapsos, who states that maritime security is directly linked to human security
and development and explores insecurities, emphasizes its non-traditional nature
in international security. Accordingly, he identifies modern piracy, terrorism,
fishing offenses, and maritime migrant smuggling as just a few maritime
insecurities. Ultimately, he argues that maritime security, including relevant
stakeholders, depends on the “end user” perspective and is quite broad.*®

Focusing on how maritime security has evolved, Germond states that, since the
late 1990s and early 2000s, it has adopted preventive measures to respond to
illegal activities at sea (including transport and port protection). Used as a
reference to superpower control of maritime space during the Cold War,
maritime security today represents disruptive activities such as terrorism
(especially 9/11), maritime banditry (especially attacks in the Horn of Africa in
2007 and beyond), arms, drug, and human trafficking, illegal, unreported, and
unregulated fishing, pollution, etc. Accordingly, maritime security encompasses
a range of policies, regulations, measures, and operations to safeguard the
maritime domain.*®

In legal terms, maritime security generally concerns the promotion of norms
governing the seas. As a matter of fact, in a definition approaching the concept
from a legal perspective, it is pointed out that there is no single definition of
maritime security and that it is about the order at sea.!” In another description,
which is based on the fact that security depends on theoretical schools, it is stated

13 Michael McNicholas, Maritime Security: An Introduction (2nd edn, Butterworth-Heinemann
2016)

14 Ppatricia Mallia, Migrant Smuggling by Sea: Combating a Current Threat to Maritime Security
Through the Creation of a Cooperative Framework (Brill-Martinus Nijhoff Publishers 2010)
1.

15 loannis Chapsos, ‘Is Maritime Security a Traditional Security Challenge?’ A J Masys (editor),
Exploring the Security Landscape: Non-Traditional Security Challenges (Springer 2016) 59,
59-60.

16 Basil Germond, ‘The Geopolitical Dimension of Maritime Security’ (2015) (54) Marine Policy
137, 138.

17 James Kraska and Raul Pedrozo, International Maritime Security Law (Martinus Nijhoff
Publishers 2013) 1.
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that maritime security, which can have different meanings depending on who
uses it or in what context, includes a broader threat element than the expansion
of states’ security interests, defense perspectives, and traditional concepts of sea
power.t® Therefore, maritime security, a component of maritime measures, is the
prevention, limitation, and management of threats.®

Maritime security is among the issues discussed directly or indirectly in
contemporary strategic studies. Emphasizing that naval strategy is not limited
only to wartime operations but also supports diplomacy in peacetime, John B.
Hattendorf distinguishes between the military use of navies and maritime
strategy (a broader concept that includes the sea’s economic, political, and legal
dimensions). This broader perspective aligns with the modern, multi-
dimensional concept of maritime security. Hattendorf argues that maritime
strategy must integrate naval power, maritime trade and commerce, the law of
the sea and freedom of navigation, maritime governance, and diplomacy.
Hattendorf’s holistic approach underscores the idea that maritime security is not
solely about fleets and warships but about maintaining order and access in the
global maritime commons.?

In the same line of thought, Geoffrey Till’s work, Seapower: A Guide for the
Twenty-First Century, provides a comprehensive analysis of the evolving nature
of maritime power. He argues that maritime security has significantly broadened
since the end of the Cold War. Till introduces two models to explain this shift:
the “modern navy,” which prioritizes traditional tasks such as sea control,
deterrence, and power projection; and the “post-modern navy,” which focuses
on non-traditional missions including counter-piracy, maritime law enforcement,
environmental protection, and cooperative operations. This distinction reflects
contemporary naval forces’ dual responsibilities as military and multi-purpose
security actors. Emphasizing the multidimensional nature of maritime security,
he discusses four main areas: military, economic, environmental, and human
security. These dimensions reflect a growing recognition of the ocean as a global
common that requires shared responsibility. He also highlights the increasing
strategic importance of the maritime domain in the 21st century, driven by
globalization, competition over marine resources, and geopolitical tensions in

18 Natalie Klein, Maritime Security and the Law of the Sea (Oxford University Press 2011) 8.

9 ibid, 1.

20 See, John B. Hattendorf, Maritime Strategy and the Balance of Power: Britain and America
in the Twentieth Century (Palgrave Macmillan 1989).
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areas such as the South China Sea, the Arctic, and the Indian Ocean. For Till, sea
power remains essential for national defense and maintaining international
stability and prosperity. In his view, modern navies are no longer limited to
combat operations. They now perform a range of tasks, including humanitarian
assistance, maritime policing, and diplomatic engagement. This expanded role
necessitates transforming naval doctrines, procurement strategies, and
cooperation mechanisms. Lastly, Till underscores maritime security’s collective
nature, arguing that international collaboration is necessary to address
transnational threats. He promotes the concept of “good order at sea”—a stable
and lawful maritime environment—as a shared objective that benefits all coastal
and trading nations.?

Ken Booth’s concept of “the territorialization of oceans” represents a different
perspective in maritime security studies. It emphasizes how states treat parts of
the seas as extensions of their national territory. This approach challenges
Grotius’s “freedom of the seas” doctrine. Booth was skeptical of this trend,
viewing it as part of a broader realist power politics approach that undermines
the cooperative and collective spirit idealized in international maritime law. He
worried that such territorialization would lead to increased conflict and tension,
erosion of the ocean as a space for shared human activity, and greater inequality
between powerful and weaker states regarding maritime access. According to
this principle, all states considered all maritime areas beyond a narrow strip of
territorial waters —typically three nautical miles— open for navigation, trade,
and fishing. Booth argues that this openness is gradually being eroded through
several key developments: the expansion of state control over maritime zones
such as Exclusive Economic Zones (EEZs) and continental shelves; intensified
national competition over valuable marine resources like oil, gas, and fish stocks;
the growing militarization of strategic maritime areas, including chokepoints,
straits, and disputed islands; and the instrumental use of legal frameworks such
as the UN Convention on the Law of the Sea (UNCLOS) to extend national
jurisdiction. Booth points to economic interests related to exploiting marine
resources; strategic concerns about sea routes and transit points; efforts at
environmental regulation, including pollution control and protection; and

2 See, Geoffrey Till, Seapower: A Guide for the Twenty-First Century (4th edn, Routledge,
2018).
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technological advances that have increased the capacity to monitor and extract
resources from the seabed.?

Another significant contribution to maritime history and strategy is Andrew
Lambert’s Seapower States: Maritime Culture, Continental Empires and the
Conflict That Made the Modern World. Examining how sea power has shaped
the development of modern states and the international order, Lambert contrasts
sea power states, which derive their power from naval forces and maritime trade,
with continental empires, which rely on land armies and territorial expansion.
First, Lambert highlights the distinction between maritime culture and
continental empires. He argues that true sea power states cultivate a maritime
culture of free trade, naval innovation, and a strong sense of maritime identity.
In contrast, continental powers such as France and Russia prioritized land-based
conquests, centralized governance, and bureaucratic control. Second, the book
presents historical case studies of several states that exemplified maritime power:
Ancient Athens, as a naval democracy with a powerful fleet; Carthage, known
for its mercantile and naval dominance in the western Mediterranean; Venice, a
maritime republic that projected influence through its naval and trade networks;
the Dutch Republic, an early modern commercial and naval power; and Britain,
the quintessential sea power state, whose global empire was sustained by its
naval supremacy. Third, Lambert explores the role of naval power in shaping
world order. He contends that sea power states have historically supported more
open, liberal, and pluralistic systems than their continental counterparts. He
further argues that the decline of British naval dominance and the emergence of
continental superpowers in the 20th century, such as the United States and the
Soviet Union, marked a departure from the sea power tradition.?

Finally, in their most recent work, Bueger and Edmunds offer a comprehensive
definition of maritime security, building on previous discussions and situating
the concept within historical and operational contexts. They examine how
maritime security challenges have evolved and analyze the responses developed
to address them. Drawing on a range of global case studies, the authors identify
key issues within the maritime security agenda, including inter-state disputes
arising from territorial claims and resource competition; maritime terrorism,
piracy, and armed robbery; smuggling and human trafficking; and illegal,

22 See, Ken Booth, Law, Force and Diplomacy at Sea (Routledge Revivals) (Routledge 2014).

23 See, Andrew Lambert, Seapower States: Maritime Culture, Continental Empires and the
Conflict that Made the Modern World (Yale University Press 2018).
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unreported, and unregulated (IUU) fishing. These challenges have prompted
diverse responses from both states and international organizations. Bueger and
Edmunds introduce several analytical frameworks to deepen understanding. The
securitization framework explores how maritime threats are constructed and the
political implications of these constructions. Security practice theory focuses on
the behaviors and routines of actors involved in maritime security efforts.
Additionally, the authors present a matrix that positions maritime security within
related concepts such as marine safety, sea power, the blue economy, and
resilience. These frameworks help capture the complexity of maritime security
and the diversity of responses it elicits. The book also discusses emerging trends
likely to shape the future of maritime security, including the protection of critical
infrastructure, the role of emerging technologies, cybersecurity risks, climate
change, and shifting geopolitical dynamics.?*

Based on discussions in the literature that emphasize historical, legal, and
political perspectives, it is evident that maritime security encompasses various
issues related to the welfare and security of states connected to seas and ports.
The concept of maritime security gained greater prominence in the late 20th
century, a period marked by increased state intervention to delineate maritime
boundaries and enhance coastal security. At its core, maritime security refers to
the governance practices states adopt to address risks, threats, and challenges to
their interests in maritime domains. This governance framework includes
safeguarding the marine environment, ensuring the secure and efficient
functioning of maritime-based activities such as trade, transportation, and energy
transfer, and preventing transnational illegal activities by regulating seas and
ports by specific standards.

Il. ANALYTICAL FRAMEWORK FOR MARITIME SECURITY

As reflected in the literature, maritime security is the pursuit of collective
security and order, shaped by power dynamics, international cooperation, and
legal frameworks. The emphasis on preventive measures to address defense
strategies and potential threats is often prominent. Although the boundaries of
the concept are determined to some extent by different definitions, many
definitions remain superficial and overly simplistic. To date, no comprehensive
theory has adequately captured the complexities of maritime security across
various temporal and spatial contexts, accounting for the structure of the

24 See, Christian Bueger and Tim Edmunds, Understanding Maritime Security (Oxford
University Press 2024).
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international system, evolving risks and threats in the maritime domain, and the
diverse range of maritime actors involved.

Analytical perspectives are necessary to understand and explain why situations
and events that affect the security of states on the maritime axis occur. In this
respect, it is essential to identify the political interaction patterns of states
through their maritime defense strategies and their interactions over maritime
security. While diversifying actors in the seas increases the need for collective
legal arrangements to address risks and threats, unresolved maritime disputes
threaten states’ sovereignty. Therefore, a “maritime security theory” to explain
the complex nature of maritime security should address the know-how in the
marine sector, military power, dynamics of international cooperation,
international legal arrangements, maritime economy, and the aquatic domain.
Furthermore, the theory should include assumptions about state behavior in the
seas, maritime jurisdiction debates, national defense, and national security.

In maritime security debates, two fundamental questions shape all political,
economic, and scientific assessments. The first is how to protect national
sovereignty against maritime risks and threats at the national level. The second
guestion is, how do we collectively prevent maritime dangers and threats at the
international level? These questions require us to understand the logic of states’
decisions and cooperative behavior in building their defenses against maritime
threats and participating in marine collective security initiatives. The evolution
of maritime security, which includes the sovereignty concerns of states, into an
area of cooperation in international politics is influenced by (i) the difficulties
that require a collective struggle against risks and threats at sea, (ii) the quest to
do things more efficiently that states cannot or do not want to do on their own
(iii) the aim of countries active in maritime trade and maritime transport to steer
decisions in international politics in their favor. This process ultimately leads to
(i) legal and political measures that require technical knowledge and skills
against natural and human threats created by maritime activities, (ii) regulations
for the healthy flow of energy, trade, transport, navigation safety and security in
ports and high seas (iii) measures against threats affecting the ecological balance
such as pollution, illegal and unregulated fishing.

1. The Three Fundamental Dimensions of Maritime Security

From these explanations, it is clear that ensuring maritime security requires
practical cooperation at multiple levels and among various actors, both within
and internationally. Accordingly, it is necessary to focus on the political,
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economic, and scientific dimensions of maritime security when determining how
best to mitigate risks and threats at sea and ensure maritime security. A powerful
navy is essential for protecting a country’s sovereignty-related rights. On the
other hand, the merchant marine is vital for economic gains from the seas and
the transportation of the products of capitalist industries to world markets.
Scientific marine studies (such as oceanography, marine biology, maritime
economics, and maritime law) are also fundamental for any nation seeking power
at sea. These dimensions also reflect the mainstream elements that should be
present in an overarching theory of maritime security. As seen in Table 1, each
of these dimensions has many closely related sub-elements.

Table 1: Three Dimensions of Maritime Security

Law of the Sea & Sea Maritime Economics Marine Science
Power (Economic (Scientific
(Political Dimension/Navy) Dimension/Merchant Dimension/Scientific
Marine) Marine)

e Sovereignty, maritime e  Maritime trade e Protection of the
jurisdiction disputes e  Maritime transportation maritime domain

e Strategic and e Maritime tourism e Biodiversity
geopolitical e Port and marina e Ecological balance
competition for management e Climate change
resources e Fishing e Environmental

e Security of critical e Cables-Pipelines in the protection in the
infrastructures seas seas

e Energy security e  Marine insurance e Marine accidents,

e Defense and naval e Cruise and yacht tourism drifts, natural
power e Energy disasters

e Freedom of e Ship and yacht e Law of the sea and
navigation construction maritime law

e Piracy and armed e Ferry and ship e Oceanography
robbery against ships management e Marine biology

e Maritime terrorism e  Fossil fuel extraction e Energy production

e Maritime from the seabed from seas
transportation of e Scuba diving e Seismological
biological, chemical, e  Ship recycling research in the seas
and nuclear weapons e  Ship classification e Nautical charts and

e Irregular illegal societies maps preparation
migration and human e  Offshore platforms e Vessel trafficking
trafficking systems

e Organized crime and e Polar research
smuggling e Marine technology

e Cyber security and R&D
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Table 1 shows that maritime supremacy covers three primary areas and these are
sea power (navy), maritime economics (merchant marine), and maritime domain
studies (scientific marine). All the scientific studies concerning the seas can be
grouped within this dimension of maritime supremacy.?® Sea power is related to
military and naval capabilities. It also includes vehicles such as ships and
submarines, as well as the infrastructure (such as maritime bases) they operate
within. The personnel who equip these vehicles and infrastructure are also
crucial to sea power. Indeed, Till defines naval power as an input-output system
comprising the navy, coast guard, merchant fleet, and maritime industry, and
highlights the link between security and economic prosperity.?® At the same time,
maritime jurisdiction areas and sovereignty issues are among the subjects studied
within the framework of sea power. Moreover, the seas are vital to a country’s
security and defense. The defense of a nation, if it has a coastline, starts with
protecting the seas around it. Keeping the airspace above the sea and the subsea
safe is also crucial. Maritime economics is a broad field that encompasses
humanity’s commercial relations with the seas. In addition to military
capabilities, maritime economics includes maritime industry, maritime
transportation, maritime trade, port and marina management, insurance, and
fishing. Also, maritime domain studies (scientific marine) comprise the marine
environment, protection of the seas and aquatic life, maritime safety and security,
and seamanship. In general, safety (safety of navigation), security (freedom from
crime), and achieving clean seas are the primary focus of all three areas.?’

Maritime security has many pressing challenges that require political, economic,
and scientific cooperation in the global international system. Among these, the
threat of pollution/extinction of the seas and the entire biosphere, particularly
challenges maritime security. Therefore, the concept should be considered
common ground for cooperation among all humanity. In this context, scientific
studies about the seas have become crucial to stop the alarming effects of climate
change. To this end, scientific marine research should be on the agenda of all
nation-states and the international community to protect planet from the
damaging effects of environmental pollution. Undoubtedly, the merchant marine
dimension of maritime security is also crucial for strengthening the global trade

25 Arda Ozkan and Levent Kirval, ‘Sea Blindness in Turkish International Relations Literature’
(2023)12 (1) All Azimuth: A Journal of Foreign Policy and Peace 85, 86.

% Till (n 21) 24-28.

27 Bueger also expresses the distinctions and intersections between “Safety at Sea,” “Maritime
Security,” and the “Blue Economy” within this framework in the maritime security matrix.
Bueger (n7) 159-160.



280 Theorizing Maritime Security: An Analytical Framework

networks. The merchant marine should be further developed with an egalitarian
perspective to help disadvantaged nations prosper economically. Today,
international markets also necessitate global economic governance and welfare
provision to underdeveloped nations. The merchant marine should not be used
solely as an exploitation tool; on the contrary, it should be utilized as an agency
to increase the economic development levels of the different countries of the
world.

Hence, to achieve maritime security, there must be economic justice worldwide.
Reducing the economic gap between the North and the South is especially
important. One of the most concrete examples of the economic dimension of
maritime security is piracy in the Gulf of Guinea and off the coast of Somalia.
Reports from the International Maritime Bureau (IMB)? show that the root cause
of security vulnerabilities in these regions is the local population’s inability to
obtain a fair share of maritime resources (fishing, port revenues, etc.) and the
transformation of poverty into a security threat. In this context, maritime
transport and related economic sectors need to go beyond merely transferring
resources from the poor world to the rich world. These sectors can play a key
role in ensuring justice worldwide. A critical dimension of global capitalism is
economic activity in the marine environment (rivers and lakes). Developed
countries attach great importance to maritime and maritime-related economic
activities and place them at the center of their economic development plans. Ports
are the lifeblood of the global economy. Countries carry out their export and
import activities primarily through maritime transportation. In addition, today,
port areas have become production, R&D, and transportation bases. In this
context, the developed north must share the development of these sea-related
activities with the underdeveloped south.?® Global peace can be achieved only
by relatively decreasing the economic development level of world nations.

Furthermore, all these activities must be environmentally friendly and not pollute
the environment. One of the crucial reasons for global warming and climate
change, the effects of which have begun to be felt more in recent years, is the
pollution of seas and water resources. Economic activities in the seas and all
water resources have started to be strictly controlled. However, at this point, it

28 IMB Piracy and Armed Robbery Map 2025, <https://icc-ccs.org/map/>.

29 This approach parallels the “World-Systems Analysis” developed by Immanuel Wallerstein.
According to this theory, the asymmetrical structure in which peripheral (Southern) countries
supply raw materials and core (Northern) countries accumulate capital by processing these raw
materials has been institutionalized through maritime trade routes.
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can be said that the world’s water resources are rapidly being polluted because
these controls are not consistently enforced, particularly in developing countries.
In this context, the developed world must support underdeveloped countries in
environmentally friendly production and marine-related economic activities.*
Indeed, Article 9 of the Paris Climate Agreement (2015) establishes a legal
expectation that developed countries support developing countries in combating
climate change, including through financial and technological transfer, for the
protection of the oceans.®

Within this scope, the sea power (navy) dimension of maritime security is also
crucial for safe and secure seas, which have the potential to provide economic
prosperity to all world nations. To eliminate threats such as maritime terrorism
and sea banditry, and to prevent pollution of the seas and the biosphere, sea
power is necessary to establish related laws and order at sea. There is a need for
greater cooperation with the participation of the navies in the waters, as they are
a common public good of all humanity. That said, Le Miere argued that there is
a growing trend in using non-military agencies as maritime diplomatic tools. He
said that the duties of the marine constabulary and paramilitary forces are
expanding to uphold the state’s sovereign claims and enforce the law at sea.®
Most civilian organizations are coastal guards and surveillance ships, primarily
responsible for carrying out auxiliary tasks for navies, such as search and rescue,
maritime law enforcement, combating transnational crime, and pursuing
unlawful vessel incursions. Hence, the ‘sea power’ dimension of maritime
security is indeed not limited to navies and is a broader area.

Sea banditry activities against ships, kidnapping and armed robbery activities at
sea, terrorism at sea, stowaways on maritime vehicles, maritime human
trafficking, illicit drug and arms smuggling at sea, illegal actions against the
safety of maritime navigation, cyberterrorism at sea, prevention of slave
transport at sea, prevention of unauthorized broadcasts from the high seas,
illegal, unreported and unregulated fishing in the seas, right of states to visit

%0 For a comprehensive analysis of the negative effects of marine pollution on the carbon
absorption capacity of oceans and how this triggers global warming, see Ove Hoegh-Guldberg
et al. “The Ocean as a Solution to Climate Change: Five Opportunities for Action’ Jane
Lubchenco, Peter M. Haugan (Ed.), The Blue Compendium: From Knowledge to Action for a
Sustainable Ocean Economy (Cham: Springer International Publishing 2023).

81 The Paris Agreement, United Nations Framework Convention on Climate Change (UNFCCC)
<https://unfccc.int/sites/default/files/resource/parisagreement_publication.pdf>.

32 Christian Le Miére, Maritime Diplomacy in the 21st Century (Routledge 2014) 30-41.
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ships, right of states to hot pursuit ships; are all related with also the “sea power”,
“merchant marine” and “scientific marine” dimensions of maritime supremacy.
If these three dimensions are well developed within a country’s maritime
domains or within international communities and international organizations,
these threats can be eliminated more easily. In this context, the maritime domain
necessitates the countries’ cooperation in the global arena in all these subfields.
Hence, there is a need to develop an ‘international community’ understanding of
the seas.

2. Global Cooperation in Maritime Security

And what is the current state of the international community against these
threats? After the Second World War, the UN systematically developed rules to
address risks and threats at sea. The UN’s International Maritime Organization
(IMO) was established within this framework. IMO has supported the creation
of a global network among states regarding maritime safety through its legal
proposals and decisions, in line with the codes, protocols, and conventions it has
established.®® Several international treaties and conventions have been signed,
such as the International Convention for the Safety of Life at Sea (SOLAS), the
International Convention for the Prevention of Pollution from Ships (MARPOL),
and the International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers (STCW).3*

Meanwhile, following the conferences that determined the rules in the maritime
area, the 1982 UNCLOS became one of the essential documents defining the
rights and obligations of the state parties in the sea. These examples of
international treaties and conventions show that humanity has also been willing
to make the seas a domain of cooperation. Hence, the waters can further develop
the international community’s understanding of international relations in the
future.

Finally, academic studies on the seas and the institutional steps to form
international law in the seas’ domain are vital for the further development of an
international community that accounts for the waters. Indeed, a highly developed
corpus of maritime law and established international courts and organizations

33 Kenan Sahin, ‘Kiiresel Deniz Giivenligine Yonelik Hukuki Tedbirler: Uluslararasi Denizcilik

Orgiitii Sézlesme, Karar, Protokol, Kod ve Uygulamalar1® (2021) 12 (2) Elektronik Siyaset
Bilimi Arastirmalar1 Dergisi 31, 37-41.

34 For details on the relevant international maritime agreements, see. Umit Cevik, Uluslararasi
Denizcilik Sozlesmeleri (3rd edn, Birsen Yayimevi 2018).
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exist. Although some problems arise from the implementation, the law of the sea
is binding on all states, and states that do not comply with international law have
legal responsibilities. Maritime law is also a pioneer in the development of
international law. UN institutions play an important role through their decisions
in maritime jurisdiction disputes and other areas of maritime law. In the future,
the international community will put greater pressure on politicians and decision-
makers to develop additional legislation and institutions for marine protection.
Because the world’s seas are under threat from global climate change, humanity
must act with the logic of an international community in this regard. Within this
scope, maritime law will lead the international law regulations that will develop
within this framework, and the steps to be taken within the UN.

CONCLUSIONS

Although the maritime security literature is still not as developed as desired,
scholarly interest and knowledge in the field have been steadily increasing. Since
the characteristics of the maritime domain require technical knowledge and
skills, the studies have yet to reach a sufficient volume. Explanations of maritime
security, which are continually expanding and diversifying in response to
emergent risks and threats, require support from rigorous, current research.
Especially after the Second World War, mechanisms have developed to ensure
maritime security at both national and international levels in the face of
increasing risks and threats in seas and ports. Thus, attempts to address maritime
security governance at the global level have led to the formation of international
networks in this field.

As demonstrated above, numerous observations, opinions, and recommendations
have emerged from the political, legal, and economic framework of maritime
security. This study, which seeks to understand maritime security at a theoretical
level, reveals that it is inadequate to view the concept solely as a national issue
with a military dimension. Adopting a broader perspective that encompasses
global security, as well as human and environmental security, is more
appropriate, as maritime security discussions are also intricately linked to power
dynamics in international politics and to scientific and economic activities at sea.
In this context, it is crucial to establish order on the seas by addressing the
identified threats, ensuring the uninterrupted flow of maritime trade, and
preserving the marine environment and ecological balance. The perspective that
develops from a framework that considers these issues will also determine the
boundaries of maritime security.
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The study emphasized the need to incorporate political, economic, and scientific
dimensions into maritime security research to ensure global governance.
Overemphasis on the naval (sea power) aspect alone results in a narrow and
insufficient conceptualization of this complex and multifaceted issue. Therefore,
this paper proposes a new holistic theoretical framework for defining maritime
security, including the commercial and scientific dimensions that are often
overlooked in maritime power discourse. Within this scope, this article has
attempted to show that by formulating the maritime domain along the dimensions
of the navy, merchant marine, and scientific marine, precise boundaries for the
concept of maritime security can be established. A comprehensive understanding
of maritime security requires a balanced analysis of these interrelated
components.
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ABSTRACT

In order for the arrest of the ship, the claim must be one of the maritime claims. For the
other claims from maritime claims, the verdict to arrest of ship is not legally possible
(TCC art. 1353/111). In case, the maritime claims were regulated at TCC art. 1352/1 but
the rights of shareholders for company is not uncodified at the article. However, in
practice, the number of companies whose assets consist of only a ship is quite high. In
this respect, it is very important whether the shareholder’s claims directed to the
company are in the nature of maritime claims. In this context, the study examined
whether the possible claims of the shareholders to the company gives the right arrest of
the company’s ship.

Keywords: sCommercial Company sMaritime Claims eArrest «Ship ePartnership
GIiRiS

Hukuki anlamda ihtiyati haciz, bir para alacaginin zamaninda &denmesinin
garanti altina alinmasi amaciyla mahkeme karari ile bor¢lunun mallarina

onceden ve gegici olarak el konulmasidir.! icra Iflas Kanunu (1iK)’nun 257/I
maddesi uyarinca, kural olarak, vadesi gelmis? ve rehinle temin edilmemis®

1 IBK, 29.06.2017, 29.06.2017, E. 2016/1, K. 2017/6; HGK, 18.01.2017, E. 2014/2492, K.
2017/11; 19.HD, 25.04.2008, E. 2008/3380, K. 2008/4430; 19. HD, 25.09.2012, E. 2012/8229,
K. 2012/13512.
<https://ea70330bbfe919e2312426¢c9be35e661274d7d97.vetisonline.com/arama/mahkeme-
kararlari> s.e.t. 02 Agustos 2025. Icra Iflas Kanunu (1IK) Dokuzuncu Bap (IiK m. 257 ila
268)’1in bashigr “ihtiyati haciz” olmasina ragmen Kanunda, kavramin agik bir tanimi
yapilmamustir. Doktrinde birbirine yakin ifadelerle yapilan tanimlar i¢in genel olarak bkz. Baki
Kuru, fcra ve Iflas Hukuku Ders Kitabi (B. 1, Yetkin Yaynlar1 2017) 348; Hakan Pekcaniztez,
Oguz Atalay, Meral Sungurtekin Ozkan ve Muhammet Ozekes, Icra ve Iflas Hukuku, Ders
Kitab1 (B.5, Vedat Kitapgilik 2018) 303; Ramazan Arslan, Ejder Yilmaz, Sema Tagpiar
Ayvaz ve Emel Hanagas1, Jcra ve Iflas Hukuku (Giincellenmis B. 5, Yetkin Yayinlar1 2020)
442; Erhan Giinay, Usul Hukukunda Ihtiyati Tedbir ve Ihtiyati Haciz (Giincellenmis B. 3,
Seckin Yayinlar1 2024) 283; Talih Uyar, Alper Uyar ve Ciineyt Uyar, Icra Hukukunda Ihtiyati
Haciz (B.1, Bilge Yaymnevi 2018) 2; Umut Akdeniz, ‘Ihtiyati Haciz Miiessesesi’ (2006) 10(1-
2) Gazi Universitesi Hukuk Fakiiltesi Dergisi 197, 198.

Borglunun belirli bir yerlesim yerinin olmamast veya borcu 6dememek amaciyla mallarini
gizleme ya da kagirmaya ¢alismasi gibi islemlerde bulunmasi halinde heniiz miieccel alacaklar
i¢in de ihtiyati haciz istenmesi miimkiindiir. Bkz. [IK m. 257/11 ve TTK m. 1353/V. Ayrmtili
bilgi i¢in genel olarak bkz. Kuru, 348; Pekcanitez, Atalay, Sungurtekin Ozkan ve Ozekes, 303;
Arslan, Yilmaz, Taspinar Ayvaz ve Hanagasi, 442; Hasan Ozkan, [htiyati Tedbir, Delil Tespiti,
Ihtiyati Haciz ve Kamu Alacaginin Tahsilinde Ihtiyati Haciz (B.1, Legal Yaymcilik 2015) 893;
Giinay, 283; Uyar, 2593.

Bununla birlikte “alacagin rehinle temin edilmis tutarini agan kismu i¢in ihtiyati haciz”
miimkiindiir.11. HD, 13.11.2013, E. 2013/16407, K. 2013/20332
<https://ea70330bbfe919e2312426c9be35e661274d7d97.vetisonline.com/belge/y-11-hd-e-
2013-16407-k-2013-20332-t-13-11-
2013/3928818/%22ihtiyati+haciz%22+alaca%c4%9f%c4%b1n+rehni+a%c5%9fan+k%c4%
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olmasi1 kadiyla, her tiirlii para alacagi igin ihtiyati haciz karar1 verilmesi
miimkiindiir.* Gemilerin ihtiyati haczinde ise bu genel ilkeden ii¢ sekilde
sapilmistir.

Bunlarin birincisi kanuni veya akdi rehinle temin edilmis alacaklar i¢in de
geminin ihtiyati haczinin istenebilmesidir (TTK m. 1353/II). Ikinci énemli
farklilik ise gemi hakkinda yalnizca deniz alacagi niteligindeki alacaklar igin
ihtiyati haciz karar1 verilebilmesidir. Diger bir ifadeyle, geminin ihtiyati haczine
karar verilebilmesi i¢in alacak, Tiirk Ticaret Kanunu (TTK)’nun 1352/I
maddesinde yirmi iki bent halinde sayilan alacaklardan birine dahil olmalidir. Bu
acidan, TTK’nin 1352/1 maddesinde simirh sekilde sayilanlarin haricindeki
alacaklari teminat altina almak amaciyla gemi hakkinda ihtiyati haciz karari
verilmesi hukuken miimkiin degildir (TTK m. 1353/1II). Ugiincii farklilik ise
parasal nitelikte olmayan® deniz alacaklari i¢in de geminin ihtiyati haczine karar
verilebilmesidir.®

Bu genel ilkelere uygun olmak kaydiyla, ticaret sirketi ortaklarinin da deniz
alacag1 niteligindeki alacaklarini teminat altina almak amaciyla sirkete ait
geminin ihtiyati haczini isteme hakkina sahip oldugu tartigsmasizdir. Bununla
birlikte TTK’nin 1352/ maddesinde kar pay1, riighan hakki veya tasfiye pay1
gibi ortaklik haklarindan dogan istemler, acik sekilde, deniz alacagi olarak
saytlmamigtir. Yalnizca TTK’nin 1352/1 maddesinin (u) bendinde “Geminin
ortak malikleri arasinda ¢ikan, geminin isletilmesine ya da gemiden saglanan
hasilata iliskin her tirlii uyusmazli(gin)” ve yine aynit maddenin (f) bendinde
“Bir c¢arter parti diizenlenmis olup olmadigina bakilmaksizin, geminin

blsm%c4%b1+i%c3%a7in> s.e.t. 02 Agustos 2025. Ayrica bkz. Uyar, 2591 (19 nolu dipnotta
zikredilen Kkararlar).

[IK’n1in 257. maddesi kapsaminda ihtiyati haciz isteminin kosullari i¢in genel olarak bkz. Kuru,
349; Pekcanitez, Atalay, Sungurtekin Ozkan ve Ozekes, 304; Arslan, Yilmaz, Taspinar Ayvaz
ve Hanagas1, 443; Talih Uyar, ‘Ihtiyati Haciz Isteminin Kosullar1® (2017) 19(Ozel Say1) Dokuz
Eyliil Universitesi Hukuk Fakiiltesi Dergisi 2585, 2587.

TTK’nin 1352. maddesinde deniz alacagi olarak sayilan istemler arasinda para alacagi
niteliginde olmayan alacaklarin bulundugu, maddenin lafzindaki “istem” kelimesinin para
alacagmin tahsiline yonelik olmayan alacaklari ifade ettigi hususunda bkz. Ecehan Yesilova
Aras, 1999 Tarihli Milletlerarasi Sozlesme Geregi, Geminin Ihtiyati Haczi Kararimn Infazi
“Arrest” (B. 1, Yetkin Yaymlar1 2023) 71 (97 nolu dipnot). [iK uyarinca ihtiyati haczin, para
alacaklarina yonelik 6zel olarak ihdas edilmis gegici bir hukuki koruma sistemi oldugu, bu
haliyle diger bir koruma miiessesi olan ihtiyati tedbirden ayrildigi hususunda bkz. Pekcanitez,
Atalay, Sungurtekin Ozkan ve Ozekes, 303; Ozkan, 893; Giinay, 283.

6 Kerim Atamer, Deniz Ticareti Hukuku, C. IV, Deniz lcra Hukuku (B.2, On iki Levha Yayinlari
2019) 379 (Deniz icra); Sinan Can Konyali, Milletlerarast Ozel Hukukta Gemilerin Ihtivati
Haczi (B. 1, Adalet Yaymevi 2024) 113.
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kullamilmast veya kiralanmast amaciyla yapilnmug her tirlii sozlesme(nin)” deniz
alacag1 oldugu diizenlenmistir.

S6z konusu maddelerin lafzindan da anlasilacag: tizere, geminin igletilmesi veya
gemiden saglanan hasilata iligkin uyusmazliklarin deniz alacagi niteliginde
olmasi, ortaklar arasinda gemi kirasi veya miilkiyet iligkisi bulunmasi sartina
baglanmigtir. Tiirk Hukukunda ise ticaret sirketleri, istisnasiz, ortaklarindan
bagimsiz tiizel kisilige sahiptir (TTK m. 125/I). Dolayisiyla ortaklik sifati, ticaret
sirketine ait gemi iizerinde miilkiyet hakki vermedigi gibi ortaklar arasinda gemi
kirasina benzer bir hukuki iliski de dogurmaz. Miilkiyeti ticaret sirketine ait gemi
bakimindan donatan sifat1 yalmzca sirkete aittir.” Sirket ortagi hicbir sekilde
sirkete ait bir geminin maliki, kiracis1 veya isleteni konumunda degildir.

Oysaki uygulamada birden fazla kisinin bir gemiyi, payli miilkiyet tesis ederek
donatma istiraki veya adi sirket biinyesinde elbirligi miilkiyet seklinde deniz
ticaretinde kullanmalarina pek rastlanmaz. Hemen hemen istisnasiz ortaklar,
sorumluluk veya vergisel gibi bir takim nedenlerle, geminin isletilmesi amaciyla
bir sirket kurmakta ve gemiyi de bu sirket adma tescil ettirme yolunu
sec;mektedir.8 Bu sekilde kurulan bir sirketin duran malvarlig: ise, cogunlukla,
bu gemiden ibaret kalmaktadir. Diger bir ifadeyle, alacaklilarin sirkette yonelik
istemlerinin en 6nemli ve degerli teminatini sirkete ait gemi olusturmaktadir. Bu
acidan, 6zellikle malvarligi yalnizca deniz ticaretinde kullanilan gemiden ibaret
olan bir ticaret sirketi ortaginin, kér pay1 alacagi veya sirkete verdigi borglarin
iadesini istemesi gibi dogrudan sirkete yonelik istemlerinin deniz alacagi
niteliginde olup olmadigi olduk¢a dnemlidir.

Bu kapsamda ¢alismada, ulasilan yargi kararlar1 ve TTK kapsaminda, ortaklarin
sirkete yonelik muhtemel istemlerinin deniz alacagi niteliginde olup olmadig1 ve
dolayisiyla sirkete ait geminin ihtiyati haczini isteme hakki verip vermedigi
konusu incelenmistir. Calismada 6zellikle bu konuda 6zel bir diizenleme yapilip
yapilmamasi gerektigi sorusuna cevap aranmistir.

7 Krs. TTK 1064/11. Bu hususta ayrica bkz. Kerim Atamer, Deniz Ticareti Hukuku, C. I (B. 1,
On Iki Levha Yayinlar1 2017) 845 (Deniz Ticareti).

Tiirkiye Odalar ve Borsalar Birligi Kanunu’nun 9/I ve IV maddesi uyarinca deniz ticaretiyle
ugragan tacirlerin kaydolmak zorunda oldugu Deniz Ticaret Odasi (IMEAK) ve yine
Tiirkiye’de donatanlarin biiyiik ¢ogunlugunu temsil eden Tiirk Armatorler Birligi’ne kayith
donatanlarin neredeyse tamaminin ticaret sirketi olmasi da bu goriisii desteklemektedir.
Bilgiler igin bkz. Deniz Ticaret Odasi, “Uyeler”,
https://www.denizticaretodasi.org.tr/tr/uyeler/tumu> s.e.t. 03 Agustos 2025; Tiirk Armatorler
Birligi, “Uyelerimiz”, <https://armatorlerbirligi.org.tr/uyelerimiz> s.e.t. 03 Agustos 2025.
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I. TERMINOLOJi VE KONUNUN SINIRLANDIRILMASI

Tiirk hukukunda sirket veya ortaklik terimi,® iktisadi faaliyette bulunmak iizere
yeterli miktarda sermayenin birlestirilmesi suretiyle sozlesmeyle kurulan
birliktelikleri ifade etmek iizere kullanilan semsiye bir kavramdir.’? Sirketler
diizenlendikleri kanuna, tiizel kisiligi olup olmamasina, sermaye yapisina, sahis
veya sermeye sirketi ayrimina ve sorumluluk sekline gore farkli goriiniimlere
sahiptir. Bunlardan en az iki gergek veya tiizel kisi tarafindan ekonomik menfaat
saglamak amaciyla kurulan adi sirketin tiizel kisiligi yoktur.!* Kisi veya kisilerin
yazil1 bir sirket sdzlesmesine bagli olarak ekonomik bir amaca ulasmak amaciyla
TTK’da belirlenmis sirket tiirlerinden birini tercih ederek olusturduklar tiizel
kisilikler ise ticaret sirketi olarak isimlendirilmektedir (TTK m. 124/1).

Ticaret girketlerinden kollektif ve komandit sirket sahis sirketi; anonim, limited
ve sermayesi paylara boliinmiis sermaye sirketi ise sermaye sirketi olarak
siiflandirlmistir  (TTK m. 124/11).}2 Komanditer ortak!® harig, sahis
sirketlerinde ortaklarin sirketin borglarindan dolayr sorumlulugu ikinci

Tiirk hukukunda “sirket” ve “ortaklik” terimleri birbirleriyle es anlamda kanuni terimler olup
birbirleri yerine kullanilabilir. Bkz. TTK m. 1531.

10" Tiirk Hukukunda sirket kavrami hakkinda genel olarak bkz. Yasar Karayalgin, Ticaret Hukuku
Dersleri, Sirketler Hukuku (B.1, Giizel Istanbul Matbaas1 1965) 36; Gonen Eris, Ticari Isletme
ve Sirketler, C.I1 (B. 3, Seckin Yaynlar1 2017) 1403 (Sirketler II); Reha Poroy, Unal Tekinalp
ve Ersin Camoglu, Ortakliklar Hukuku, C. | (B. 15, Vedat Kitapg¢ilik 2021) 23 (Ortakliklar I);
Hasan Pulash, Sirketler Hukuku Genel Esaslar (B. 7, Adalet Yaymevi 2021) 574 (Genel
Esaslar); Abuzer Kendigelen ve Ismail Kirca, Sirketler Hukuku, C. | (B.1, On iki Levha
Yayincilik 2021) 8 (Sirketler I); Fatih Bilgili ve Erhan Demirkapi, Sirketler Hukuku Dersleri
(B. 8, Dora Yaymlar1 2021) 1; Hasan Pulash, Sirketler Hukuku Serhi, C. | (B. 4, Adalet
Yaymevi 2022) 3 (Serh I); irem Aral, ‘Sirketler Hukukuna Giris’, Sami Karahan (ed), Sirketler
Hukuku (B. 2, Mimoza Yayinlar1 2013) 21 Ahmet Fatih Ozkan, ‘Ticaret Sirketleri, Tiirleri’,
Ismail Kirca (ed) Sirketler Hukuku Serhi, C. | (B. 1, Segkin Yaymlari 2023) 39.

Adi sirketin tiizel kigiliginin olmamasinin sonuglari, 6zellikle, hak ehliyeti ile Tirk Hukuku
bakimindan sonuglart hakkinda ayrintili bilgi ve degerlendirme i¢in bkz. Oru¢ Hami Sener,
Adi Ortaklik (B.1, Yetkin Yaynlar1 2008) 152; Poroy, Tekinalp ve Camoglu, Ortakliklar I, 83,
Kendigelen ve Kirca, Sirketler I, 49.

11

2 TTK’nin 124/ maddesinde kooperatifler bir ticaret sirketi olarak sayilmis olmasia ragmen

aynt maddenin ikinci fikrasindaki kooperatifler ne sahis ne de sermaye sirketi olarak
gosterilmistir. Bu durum uygulamada, kooperatiflerin tacir olup olmadig: tartigmasina yol
acmistir. Bkz. Ismail Kirca, ‘Kooperatiflerin Tacir Niteligi Hakkinda Yargitay’in Tutumu:
Kanuna Aykirt Yorum mu Yoksa Ortiilii Bosluk Doldurma Gayreti mi?” (2017) 33(2)
BATIDER 5, 6. Yargitay I¢tihad1 Birlestirme Biiyiik Genel Kurulu ise kooperatiflerin tacir
oldugu yéniinde igtihatlar birlestirmistir. IBBGK, 12.11.2021, E. 2020/2, K. 2021/3 (RG
01.04.2022/31796).

Komandit sirketlerde sorumlulugu sirkete koydugu veya koymayi taahhiit etmis oldugu
sermaye ile sinirli olan ortak. Bkz. TTK m. 304/11.

13
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dereceden, miiteselsil ve simirsizdir.** Diger bir ifadeyle alacagini sirketten tahsil
edemeyen alacaklilar, ortaklarin kisisel malvarligina gitme hatta iflasin1 isteme
hakkina haizdir. Sermaye sirketlerinde ise ortaklarin sorumlulugu, kural olarak,
sirkete getirmeyi taahhiit ettigi sermaye ile sinirlidir. Alacaklilar, kural olarak,
sirkette yonelik istemleri nedeniyle ortakliklara miiracaat edemezler.™

Sahis sirketlerindeki sorumluluk rejimi uyarinca ortaklarin, komanditer ortak
hari¢, her zaman diger ortaklara miiracaat hakkina sahiptir. Bu sebeple sahis
sirketlerinde ortagin sirkete yonelik istemlerinin yegane teminati, sirkete ait
gemiden ibaret degildir. Sermaye sirketlerinde ise ortaklarin alacagina
ulagmasinm en énemli teminatini,® sirketin sermayesi olusturmaktadir.

Yukarida vurgulandig1 lizere uygulamada bir gemiyi deniz ticaretinde birlikte
kullanmak tizere genel olarak sermaye sirketi, anonim veya limited sirket, tercih
edilmektedir. Bu sebeplerle ¢calismanin konusu yalnizca anonim ve limited sirket
ortaklarinin sirkete yonelik istemleriyle smirlandirilmistir. Bu kapsamda
calismada sirket terimi anonim veya limited sirketi; “ortak” terimi ise anonim
sirketlerde “pay sahibi”, limited sirkette ise “ortak” teriminil’ gostermek iizere
kullanilmugtir.

1. YARGI KARARLARI

Konuyla ilgili ii¢ Bolge Adliye Mahkemesi (BAM) kararma®® ulasilmistir. Her
ii¢ kararda da istinaf merci, ortaklik haklarinin ihlal edildigine iliskin iddialarin
sirkete ait gemi {izerinde ihtiyati haciz hakki vermeyecegine hiikmetmistir.

14 TTK m. 236, TTK m. 236 ve TTK m. 317.

15 Sorumlulukla ilgili bu genel kurallara ek olarak adi sirket ve sahis sirketlerinde her ortak,
kanundan dogan yonetim ve temsil hakkini haizdir. Dilerlerse ortaklar, yonetim ve temsil
yetkisini diger ortaklara veya ti¢ilincii kisilere birakabilirler. Bu durumda dahi olagan dis1 is ve
islemler ancak tiim ortaklarin oybirligiyle sirkete kars1 gegerli olur (TTK m. 223). Sermaye
sirketlerinde ise yonetim kurulu veya miidiir ad1 verilen ayri yonetim ve temsil organi vardir.
Bu organlar, olagan ve olagan dis1 ayrimi olmaksizin sirketin faaliyet konusuna giren her tiirlii
is ve islemi yapma yetkisine sahiptir (TTK m. 371).

16 Zarar goren ortaklar, somut olaym o6zelliklerine gore, yonetim kurulu, miidiir veya

yoneticilerden zararlarinin tazmini isteme hakkina sahiptir. TTK m. 553 ve TTK m. 644.

17 Her iki girketin yapisinin farkli olmasi nedeniyle TTK’da anonim sirket ortaklarini ifade etmek

lizere “pay sahibi”, limited sirkette ise “ortak” terimi kullanilmaktadir. Bkz. TTK m. 329/II ve
573/11.

Bu kararlardan iki tanesinin taraflari, ihtiyati haczi istenen gemi ve istem sebepleri ayni olaya
aittir. Bu nedenle ¢alismada yalnizca iki Istanbul BAM kararima yer verilmistir. Calismada yer
verilmeyen karar icin bkz. Istanbul BAM 14. HD, 04.10.2018, E. 2018/1354, K. 2018/1010
<https://legalbank.net/belge/istanbul-bam-14-hukuk-dairesi-kararlari-e-2018-1354-k-2018-
1010-t-04-10-2018/3455595/> s.e.t. 13 Temmuz 2023.

18
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Calismanin bu kesiminde s6z konusu ilk derece mahkemesi ve BAM Kkararlari
kisaca 6zetlendikten sonra kararlarin kisa bir degerlendirilmesi yapilmustir.

1. istanbul BAM 12. Hukuk Dairesi Karari

A. Karar Ozeti

Istanbul BAM 12. HD, 01.11.2018, E. 2018/1672, K. 2018/1348 say1l1 karara®®
konu olayda taraflar, tek duran malvarligit Malta bayrakli oldugu anlasilan
limited sirket ortaklaridir. Talepte bulunan ortak, sirketin faaliyetleriyle,
dolayistyla geminin isletilmesiyle ilgili tiim is ve islemlerin karsi tarafca
yuritildigii ancak “gemi hesaplarini  seffaf tut(ul)madigi, geminin
isletilmesinden elde edilen kdrdan sadece diger ortagin faydalandig, sirketin
ticari defterlerinin talep edilmesine ragmen ... gosterilmedigi” iddiasiyla
TTK’nin 1352/I-u maddesi uyarinca sirkete ait geminin ihtiyati haczini talep
etmigtir.

[lk derece mahkemesi geminin limited sirkete ait olmasi sebebiyle donatan
sifatinin taraflarin ortak oldugu sirkete ait olduguna vurgu yaparak,

“davacinin donatan sirkette hissedar olmasinin gemi tizerinde de miilkiyet
hissesi bulundugu anlamina gelmeyecegi, TTK 1064/2 maddesi dikkate
alindiginda sirket ortaklart arasinda donatma istirakinin varligindan sz
edilemeyecegi ... bu nedenle alacagin bir deniz alacagi olmadig1”,

Gerekgesiyle ihtiyati haciz talebinin reddine karar vermistir.

[stinaf merci Istanbul BAM 12. HD ise, 6zetle, davacinin ihtiyati haciz istemine
dayanmis oldugu 1352/I-u maddesinin, geminin ortak malikleri arasinda ¢ikan,
geminin isletilmesine ya da gemiden saglanan hasilata iliskin her tiirlii
uyusmazlig1 deniz alacagi olarak tanimladig,

“Somut olayda, ihtiyati hacze konu geminin donatami ... Ltd sirketi
olduguna gore, geminin donatani/sahibi olan sirketin ortagi olarak ortaklik
haklariin ihlal edildigine iligskin iddialar(in), geminin ortak malikleri
arasinda ¢ikan geminin isletilmesine veya gemiden saglanan hasilata
iliskin bir ihtilaf olarak kabul edileme(yecegi), dolayisiyla bu iddialara
dayali alacagin da deniz alacagi oldugunun kabulii miimkiin olmadig1”

Gerekgesiyle davaciin istinaf bagvurusunun esastan reddine karar vermistir.

19 Karar igin bkz. https://legalbank.net/belge/istanbul-bam-12-hukuk-dairesi-kararlari-e-2018-
1672-k-2018-1348-t-01-11-2018/3936155/> s.e.t. 12 Temmuz 2023.
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B. Degerlendirme

Yukarida 6zeti verilen karardan Istanbul BAM 12. HD’nin, TTK’nin 1352/I-u
maddesindeki geminin isletilmesine ya da gemiden saglanan hasilata iliskin
istemlerin yalnizca “geminin ortak malikleri” bakimindan deniz alacagi
niteliginde oldugunu kabul ettigi anlagilmaktadir. istanbul BAM 12. HD’ye gére
davaya konu gemi limited sirketin miilkiyetinde oldugundan donatan sifati
sirkete aittir. Davaci ise sirketin ortagi konumunda olup gemi iizerinde dogrudan
miilkiyet hakkina sahip degildir. Bu agidan davaci ortak ile ticaret sirketi veya
diger ortak arasinda birlikte miilkiyetten bahsedilemez. Dolayisiyla TTK’ nin
1352/1-u maddesinin somut olaya uygulanmasi miimkiin degildir.?

lleride ayrmtili olarak tartisilacag: {izere TTK min 1352/I-u maddesi yalmzca
gemiye payl veya elbirligi miilkiyet seklinde malik olan ortaklar arasinda
geminin isletilmesine ya da gemiden saglanan hasilata iliskin ¢ikan
uyusmazliklarini deniz alacagi olarak tanimlamistir. Tiirk hukukunda ticaret
sirketleri, kural olarak, TMK ’nin 48. maddesi ¢er¢evesinde her tiirlii haklardan
yararlanabilme ve borglar iistlenebilme hakkini haizdir (TTK m. 125/II).
Dolayisiyla sirkete ait geminin suda ekonomik menfaat saglamak amaciyla yine
sirket adina kullanilmasi durumunda donatan sifati yalnizca ticaret sirketine
aittir. Sirketteki pay1 ne olursa olsun ortaklarin donatan sifatindan bahsedilmesi
hukuken miimkiin degildir.?*

Davaya konu olayda geminin tek maliki limited sirketidir. Dolayisiyla donatan
sifat1 yalnizca davali sirkete ait olup davaci ortagin bu sebeple donatan veya
isleten sifati bulunmaz. Yine ortak ile davali sirket veya diger ortak arasinda
miilkiyetten kaynaklanan herhangi bir hukuki iliskiden de bahsedilmesi miimkiin
degildir. TTK nin 1352/1-u maddesindeki “geminin ortak malikleri” ifadesinden,
esya hukukundaki birlikte miilkiyetin anlagilmas1 halinde, ilk derece mahkemesi
ve istinaf mahkemesi kararlarinin isabetli oldugunu sdylenebilir.

20 [stinaf sebepleriyle bagli olmasi sebebiyle olsa gerek, Istanbul BAM 12. HD yalnizca TTK ’nin

1352/1-u maddesi uyarinca bir degerlendirme yapmis; TTK’nin 1352 maddesinin diger
hiikiimlerinin ticaret sirketi ortaklarma bdyle bir imkan verip vermedigi tartismasina
girmemistir.

2L Krs. TTK m. 1061.
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2. istanbul BAM 14. Hukuk Dairesi Karari

A. Karar Ozeti

Istanbul BAM 14. HD, 07/02/2020, E. 2020/1336, K. 2020/898 say1li karara?
konu olayda davacilar, tek duran malvarligi davaya konu gemiden ibaret olan
limited sirketin ortaklaridir. Davacilar,

... tarafindan (sirkete ait) geminin satilmasi ve ... ortakliktan ¢ekilmeleri
konusunda (kendileri ve ailelerine zarar verecekleriyle tehdit ederek) baski
yapilmaya baglandigini, tehdit edilmek ve korkutulmak suretiyle... hi¢
tanimadiklari ... isimli sahsa sirketin hisselerinin tamamini diledigi kisi ve
kigilere”

diledigi bedelde satmas1 konusunda yetki vermek zorunda kaldiklarini ve sirket
hisselerinin bir baskasina devredildigi iddiastyla, TTK 1352/I-t uyarinca sirkete
ait geminin ihtiyaten haczi ile seferden men karar1 verilmesi ve miilkiyetinin
ticiincii kisilere devrinin yasaklanmasi yoniinde ihtiyati tedbir karar1 verilmesini
talep etmistir.

[k derece mahkemesi, davaya konu geminin miilkiyetiyle ilgili Cumhuriyet
Savciligina yanstyan uyusmazlik bulundugu gerekgesiyle, TTK’ nin 1352/I-t
maddesi uyarinca davacilarin ihtiyati haciz taleplerinin kabuliine; ihtiyati tedbir
talebinin ise reddine karar vermistir. Yine ilk derece mahkemesi, davalinin
ihtiyati haciz kararina iligkin itirazini da;

“geminin miilkiyetinin ihtiyati hacze itiraz eden girkete ait oldugu, sirketin

s6z konusu gemiden baska bir mal varligmin bulunmadigi, talepte
bulunanlarca sirketteki paylarimin devrine iliskin islemlerin iradeyi
sakatlayan nedenlerle gegersiz oldugundan pay sahipligi ile gemi
iizerindeki miilkiyete dayali hak sahipliklerinin devam ettiginin ileri
sirildagi, TTK’nun 1352/1-(t) bendinde geminin miilkiyeti veya
zilyetligine iliskin her tiirlii uyusmazliktan dogan istemlerin deniz alacagi
niteliinde oldugu diizenlenmis oldugundan, pay sahipliginden
kaynaklanan miilkiyet hakkina dayali uyusmazlik nedeni ile talepte
bulunanlar lehine hakkinda ihtiyati haciz karar1 verilmesinde usul ve
yasaya aykir1 bir yon gériilmedigi”

gerekgesiyle reddetmistir.

22 Karar igin bkz. https://legalbank.net/belge/istanbul-bam-14-hukuk-dairesi-kararlari-e-2020-
1336-k-2020-898-t-17-09-2020/3851070/> s.e.t. 13 Temmuz 2023.
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Istanbul BAM 14. HD ise geminin ihtiyaten haczine karar verilebilmesi igin
iddiaya konu alacagin TTK’nin 1352/ maddesinde sinirli olarak sayilan “deniz
alacag1” olmasi gerektigi, somut olayda ise;

“ihtiyati hacze konu geminin donatani(nin), itiraz eden ... Sti. oldugu ...
geminin donatani/sahibi olan sirketin ortaginin, ortaklik haklarinm ihlal
edildigine iligkin iddialari(nin), alacakliya, sirkete ait gemi iizerinde
ihtiyati haciz talep etme hakki verme(yecegi) ... geminin miilkiyeti adi
gecen sirkete ait olup, sirket ortakligindan kaynakli ihtilaf, TTK’nin
1352/1.u maddesi anlaminda geminin miilkiyetine iliskin bir ihtilaf olarak
kabul edileme(yecegi)”

gerekcesiyle geminin ihtiyati haczine iliskin kararn usul veya yasaya aykir
olduguna hiikkmetmistir.

B. Degerlendirme

Istinaf mahkemesinin gerekceli kararindan, davacilarin istemlerinin yalmzca
ortaklik iligkisinden dogan bir takim haklarla sinirli olmadigs; tehdit ve hile ile
sirketteki paylarim1 devretmek zorunda kalmalari nedeniyle devir isleminin
gecersizliginin tespiti ve sirketin tek duran malvarligi olan geminin ii¢lincii
kisilere devrinin 6nlenmesi amaciyla tedbir istemi oldugu anlagilmaktadir. Yine
karar metninden ilk derece mahkemesinin, sirket paylarmin devrine iligkin
islemlerin gecersiz olmasi halinde davacilarin “gemi iizerindeki miilkiyete dayall
hak sahipliklerinin devam ettigi”, diger bir ifadeyle ortaklarin sirkete ait gemi
iizerinde “pay sahipliginden kaynaklanan miilkiyet hakkin(in)” bulundugunu
kabul ettigi sonucuna ulasilmaktadir.

Istanbul BAM 14. HD ise kararrm TTK’min 1352/I-u maddesindeki “geminin
ortak malikleri” ifadesinin, esya hukuku anlaminda malik olmay1 ifade ettigi;
geminin maliki olan ticaret girketi ile sirket ortaklari arasinda birlikte miilkiyet
iliskisinin dogmadig1 gerekgesine dayandirmustir. Ilk derece mahkemesinin
aksine Istanbul BAM 14. HD’ne gore sirket ortakligindan dogan uyusmazliklar,
TTK 1352/1-u maddesi uyarinca ihtiyati haciz isteme hakki vermez.?

Yukarida da vurgulandifi iizere ticaret sirketine ait geminin, sirket adi ve
hesabina denizde ekonomik menfaat saglamak amaciyla kullanilmasi
durumunda donatan sifati yalnizca sirkete ait olur. Sirket ortaklarinin donatan
veya igleten sifati dogmadigr gibi davali sirket ile aralarinda esya hukuku

23 Karar metninden, ilk derece mahkemesinin geminin ihtiyati haczine iliskin istemini TTK nin
1352/I-t maddesi uyarinca kabul ettigi; Istanbul BAM 14. HD nin ret gerekgesini ise TTK nin
1352/1-u maddesine dayandirdigi anlagilmaktadir.
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anlaminda birlikte miilkiyet iligkisi de dogmaz. Bu agidan, TTK’nin 1352/1-u
maddesindeki “geminin ortak malikleri” ifadesinin esya hukukundaki birlikte
miilkiyeti ifade ettiginin kabul edilmesi halinde istinaf mahkemesi kararinin
isabetli oldugunu séylemek yanlis olmayacaktir.

III. ULUSAL VE ULUSLARARASI HUKUKTA GEMILERIN
IHTIYATI HACZi

Alacaklinin istem hakkina kavusmasi bakimindan en énemli degerlerden birisi
olan gemiler, tahsis amacina uygun olarak, siirekli sekilde hareket halinde olan
araclardir. Yine gemilerin isletilmesinde donatanin yani sira yiikle ilgililer basta
olmak tizere {igiincii kisilerin menfaati de bulunur. Bu sebeple gemilerin ihtiyati
haczi, uluslararasi ve ulusal mevzuatta 6zel olarak diizenlenmistir.?*

1. Geminin Thtiyati Haczi Kavram

A. Tanim

1999 tarihli Gemilerin Ihtiyati Haczine iliskin Milletleraras1 Sozlesme
(International Convention on Arrest of Ships, 1999 — 1999 Gemilerin ihtiyati
Haczi Sozlesmesi)’nin® 1/2 maddesinde geminin ihtiyati haczi (arrest),?® “bir
deniz alacagimin teminat altina alinmasi icin mahkeme (court)’’ karart ile
geminin alikonulmasi veya seferden men edilmesi” seklinde tanimlanmistir. Bu
anlamda geminin ihtiyati haczi, deniz alacagi olarak adlandirilan sinirli sayidaki

24 Bu hususta genel olarak bkz. Ergon Atilla Cetingil, Mukayeseli Hukuk Acisindan Gemilerin

Ihtiyati Haczi (B. 1, istanbul Universitesi Yaymlari 1972) 1; Nuray Eksi, Yabanci Gemilerin
Ihtiyati Haczi (B. 1, Beta Yaylar1 2000) 1; Atamer, Deniz Icra, 165; Onur Yilmaz, Gemilerin
Ihtiyati Haczi (B. 1, On Iki Levha Yaymlar1 2023) 68; Konyali, 59.

%5 Sbzlesme metni icin bkz. https://treaties.un.org/doc/Treaties/1999/03/19990312%2009-
14%20AM/Ch_XII_8p.pdf> s.e.t. 02 Agustos 2025.

03.05.2019 tarihli Resmi Gazetede yayrmlanan resmi terciimede 1999 Gemilerin Thtiyati Haczi
Sozlesmesi’nin  1/2 maddesindeki “arrest”in karsiligi olarak “ihtiyati haciz” terimi
kullanilmigtir.  Sézlesmenin 1999 yilinda yapilan gayriresmi terciimesinde ise terim,
“gemilerin alikonulmast ile ilgili olarak kullanildiginin saptanmasi iizerine haciz, tevkif,
tutuklama soézciiklerden biri yerine” kullanilmak {izere “tutuklama” terimi tercih edilmistir.
Bkz. Giindiiz Aybay, N. Oral, M. Oguziilgen, S. Parlakyildiz, E. Aybay ve D. Ozdemir,
‘Gemilerin Tutuklanmasma Iliskin Uluslararas1 Sozlesme’ (1999) 4(1-2) Deniz Hukuku
Dergisi 159. “Arrest” teriminin “gemiye el konulmasi veya hareketliliginin kisitlanmasi1”
seklinde iki farkli alternatifi kapsadigi yoniinde bkz. Yesilova Aras, 9. Ayrica bkz. Dogus
Taylan Tiirkel, ‘Gemilerin Ihtiyati Haczinde Bor¢lunun Korunmasi® (Doktora Tezi, Dokuz
Eyliil Universitesi 2017) 53.

211999 Gemilerin Thtiyati Haczi Sozlesmesi’nin 1/5 maddesinde “court” terimi bir devletin
yetkili herhangi bir yargi mercii olarak tanimlanmustir.

26
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istemlerin teminat altina alinmasi amaciyla yargi organlar1 vasitasiyla bir gemiye
gegici olarak el konulmasidir.?®

Geminin ihtiyati haczi, alacaklinin istem hakkinin teminat altina alinmasina
yonelik en énemli hukuki koruma yoludur.?® Bu bakimdan 1IK’da diizenlenen
ihtiyati haciz kurumuna benzer. Bununla birlikte gemilerin ihtiyati haczi, hukuki
anlamda IIK’nin 257 vd. maddelerinde diizenlenen bir ihtiyati haciz degildir.*
Iki kurum pek ¢ok konuda birbirinden ayrilir.

Oncelikle geminin ihtiyati haczi yalmzca, deniz alacagi olarak tanimlanan,
TTK’nin 1352/ maddesinde®! sinirl olarak sayilan alacaklardan biri veya birkag
tanesi i¢in istenebilir. Deniz alacagi olarak sayilmayan bir istem hakk: icin
geminin ihtiyati haczi istenemez (1999 Gemilerin ihtiyati Haczi S6zlesmesi m.
2/2; TTK m. 1353/111).% Yine [iK’nin 257/I maddesinin aksine, geminin ihtiyati
haczi i¢in alacagin kanuni veya akdi rehinle temin edilmemis olmasi zorunlu
degildir (TTK m. 1353/I). Ayrica para alacagi niteliginde olmayan deniz
alacaklar1 i¢in de geminin ihtiyati haczine karar verilmesi miimkiindiir.®® IIK
anlaminda ihtiyati haciz ise rehinle temin edilmemis para alacaklarina yonelik
ozel olarak ihdas edilmis gegici bir hukuki koruma sistemidir.3

Geminin ihtiyati haczi, alacaklinin alacagina en kisa siirede ve kolay sekilde
kavusmasina yonelik gecici bir hukuki koruma 6nlemidir.*® Thtiyati haczine karar

28 Ppekcanitez, Atalay, Sungurtekin Ozkan ve Ozekes, 320. Kavram ve tanimlar igin ayrica bkz.

Atamer, Deniz Icra, 197; M. Ali Aksoy, ‘Gemilerin Ihtiyati Haczi’ (2016) 123 TBB Dergisi
259, 261; Yesilova Aras, 33.

Alacaklinin, somut olaya gore, bor¢lunun gemi disindaki diger malvarligia yonelik olarak
ihtiyati tedbir (HMK m. 389), ihtiyati haciz (HMK m. 257) veya kesin haciz yoluna bagvurma
hakkina da sahip oldugu vurgulanmalidir.

%0 Yesilova Aras, 44.
31

29

Krs. 1999 Gemilerin Thtiyati Haczi S6zlesmesi m. 1/1.

82 Geminin ihtiyati haczi, deniz alacag niteligindeki istem haklarinin teminat altina alinmasina

yonelik yegane hukuki yoldur. Daha agik anlatimla deniz alacagi niteliginde olmayan
alacaklarin teminat altina alinmasi igin geminin ihtiyati haciz istenemeyecegi gibi deniz
alacaklari i¢in geminin ihtiyati haczi disinda gemi iizerine bagkacaca bir gegici tedbir veya
seferden menedilmesine karar verilemez (TTK m. 1353/1).

3 Atamer, Deniz fcra, 379; Yesilova Aras, 72.

34 [htiyati haciz, para alacaklarina yonelik dzel olarak ihdas edilmis gegici bir hukuki koruma

sistemdir. Bu haliyle diger bir koruma miiessesi olan ihtiyati tedbirden ayrilir. Pekcanitez,
Atalay, Sungurtekin Ozkan ve Ozekes, 303; Ozkan, 893; Giinay, 283.

% Hatta Pekcanitez, Atalay, Sungurtekin Ozkan ve Ozekes, genel anlamda ihtiyati haczi cebri icra
gesitlerinden ciiz’i icra arasinda sayilmasi gerektigini belirtmektedir. Pekcanitez, Atalay,
Sungurtekin Ozkan ve Ozekes, 8.
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verilen gemi, alacaklinin istemi iizerine yetkili icra miidiirliigiince seferden men
edilerek muhafaza altina alinir (TTK m. 1366/1). Bu anlamda geminin ihtiyati
haczinin en 6nemli fonksiyonu, alacaklinin istem hakkina kavugmasina teminat
saglamak iizere geminin muhafaza altina alinmasidir.®® Alacakli oldugu
kesinlesen istem sahibi, yargilama sonunda geminin kesin haczi ve paraya
cevrilmesi veya geminin serbest birakilmasi i¢in depo edilen para vasitasiyla
alacagina kavusma imkani kazanir.

Geminin ihtiyati haczi, aynm1 zamanda, ikame glivence saglanmasina da hizmet
eder. Gemilerin ihtiyati haczinin bu fonksiyonu, 6zellikle, ihtiyati haciz karariin
infazimin sonucu ortaya ¢ikar. Oyle ki kararin infazindan olumsuz etkilenen
borglu veya borg¢lu olmayan malik ya da tasiyanlarin, geminin tekrar seferine
¢ikmasini saglamak amacrtyla farkli ¢oziimler veya teminatlar onererek alternatif
¢oziimler saglanmas1 miimkiindiir.*’

B. Uluslararasi1 Kaynaklar

Gemilerin ihtiyati haczi konusunda devletlerin farkli uygulamalari, konunun
uluslararasi bir sézlesme ile diizenlenmesini zorunlu kilmis*® ve bu amagla 1952
tarihli Deniz Gemilerinin TIhtiyati Haczine Dair Uluslararasi Sozlesme
(International Convention Relating to the Arrest of Sea-Going Ships — 1952
Ihtiyati Haciz Szlesmesi) kabul edilmistir.?® 24 Subat 1956 tarihinde yiiriirliige
giren®® ve Tiirkiye’nin taraf olmadigi** Sozlesme, herhangi bir taraf devlette,
taraf bir devletin bayragini tasiyan biitiin deniz gemilerine uygulanir (1952
Thtiyati Haciz Sézlesmesi m. 8/1). 1952 Ihtiyati Haciz S6zlesmesi uyarinca gemi

% Yesilova Aras, 44.

87 Ayrintili bilgi igin bkz. Yesilova Aras, 60.

38 (Cetingil, 161. Hazirlik siireci igin ayrica bkz. Konyali, 60.

39 Sozlesme metni igin bkz. https://treaties.un.org/doc/publication/unts/volume%20439/volume-

439-i-6330-english.pdf> s.e.t. 02 Agustos 2025. Gayri resmi Tiirkge metin ve bilgiler i¢in bkz.
Georges Ripet, ‘Deniz Hukukunun Tevhidi Hakkinda 1952 Tarihli Briiksel Anlagmalari”
(1953) 19(1-2) iIUHFM 432, 453; Fahiman Tekil, Uluslararas: Konvansiyonlar (B. 1, Tekil
Nesriyat 1987) 30-35 (Uluslararas1 Konvansiyonlar).

401952 Ihtiyati Haciz Sézlesmesi’nin 14/a maddesi uyarinca Sézlesme, ikinci onay belgesinin

verilmesinden alt1 ay sonra onaylayan ilk iki devlet arasinda yiiriirliige girecek; sonraki her bir
Devlet i¢in ise onay kendi onay belgesini verdigi tarihten alti ay sonra yiiriirliige girmis
olacaktir. Ayrintili bilgi ve degerlendirme igin bkz. Cetingil, 173.

4 Tiirkiye’nin 1952 fIhtiyati Haciz Sézlesmesine “ihtiyati haciz hakkinin smirlandirildigs

gerekgesiyle” katilmadigi hususunda bkz. Tiirk Ticaret Kanunu Tasarisi Adalet Komisyonu
Raporu (1/324) (Dénem 23, Yasama Y1l 2, S. Sayist: 96), 414.
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iizerinde ihtiyati haciz ancak S6zlesmenin 1/1 maddesinde onyedi bent halinde
sayilan deniz alacag1 igin ve bir yargi karari ile uygulanabilir.*?

1952 Ihtiyati Haciz Sézlesmesi’nin uygulanmasinda ortaya ¢ikan sorunlar, yeni
bir sézlesmenin hazirlanmasi zorunlu kilmis*® ve bu amacgla 1999 Gemilerin
Ihtiyati Haczi Soézlesmesi hazirlanmistir.** Konuyla ilgili hazirlanan bu son
Sozlesme ise 14.09.2011 tarihinde yiirtirlige girmistir.*®

1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nde de gemi hakkinda ihtiyati haciz
karar1 yalnizca s6zlesmenin 1/1 maddesinde sayilan sinirli sayilan deniz
alacaklari i¢in dngériilmiistiir. Deniz alacaklarinin sayisi ise 1952 Ihtiyati Haciz
Sozlesmesine gore artirillmistir. Bu kapsamda geminin “catma veya diger bir
sekilde neden oldugu zararlar” seklindeki deniz alacagi, “geminin isletilmesinin
sebep oldugu ziya veya hasar (m. 1/1-a)” seklinde yeniden diizenlenerek deniz
alacaginin kapsami genisletilmistir.*® Yine farkli olarak “gevreye, kiy1 seridine
veya bunlara iliskin menfaatlere gemi ile verilen zararlar (m. 1/1-d)”, “batmus,
enkaz hakine gelmis, karaya oturmus veya terkedilmis olan bir geminin
yiizdiiriilmesi, kaldirilmasi, ¢ikartilmasi vb. giderler (m. 1/1-e)”, “liman, kanal,
iskele vb. i¢in 6denecek resim veya iicretler (m. 1/1-n)”, “gemi i¢in 6denen
sigorta primleri (m. 1/1-q) ve her tiirlii komisyon, broker veya acente tcretleri
(m. 1/1-r)” ile “geminin satigina iliskin sézlesmeden kaynaklanan her tiirlii
uyusmazlik (m. 1/1-v)” deniz alacag olarak kabul edilmistir.

Onceki haciz szlesmesi gibi 1999 Gemilerin IThtiyati Haczi S6zlesmesi’nde de
gemi tanimi yapilmamus; konu ihtiyati haczi uygulayacak devletin ulusal kanuna
birakilmistir.*’ Bununla birlikte sozlesmenin uygulanacag gemilerle ilgili olarak
1952 Ihtiyati Haciz Sézlesmesine gére iki farklilik getirilmistir. Bunlardan
birincisi “deniz gemisi (seagoing ship)” yerine “ship” teriminin kullanilmasidir.

421952 Ihtiyati Haciz S6zlesmesi’nin uygulama sartlari hakkinda ayrintil bilgi ve degerlendirme

icin bkz. Cetingil, 164; Tekil, 35; Fahiman Tekil, Deniz Ticareti Hukuku (B. 1, Bozak Matbaasi
1973) 281 (Deniz Ticareti).
43 Atamer, Deniz Ticareti, 211.

4 Yesilova Aras, 1952 Ihtiyati Haciz Sézlesmesi’nin revizyonu amaciyla CMI biinyesinde bir

¢alisma grubunun olusturuldugu ancak sorunlarin degisiklik protokolil ile giderilemeyecek
kadar biiyiik olmasi sebebiyle yeni bir sézlesmenin hazirlanmasma karar verildigini
bildirmektedir. Yesilova Aras, 13.

4 https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XII-
8&chapter=12&clang=_en> s.e.t. 02. Agustos 2025.

46 Fahiman Tekil, Deniz Hukuku (B. 6, Alkim Yayinlar1 2001) 485 (Deniz Hukuku).

47 Dolayistyla ilgili Devletin kanunlarina gére gemi vasfinda olmayan deniz araglarinin ihtiyati

haczi istenemeyecektir. Yesilova Aras, 69.
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Boylelikle kargilagtirmali hukukta siklikla karsilagilan “deniz gemisi — igsu
gemisi” ayrimina son verilmistir. Diger farklilik ise donamaya ait gemiler ile
miinhasiran kamu hizmetine tahsis edilmis devlet gemilerinin acgik sekilde
sozlesmenin kapsami disinda tutulmasidir (m. 8/2).%

1999 Gemilerin ihtiyati Haczi Soézlesmesi’nin 8/1 maddesinde Sozlesmenin,
taraf devletlerden birisinin yargi yetkisine tabi olan her gemiye, geminin taraf bir
devletin bayragin1 tasiylp tasimadigina bakilmaksizin uygulanacagi
diizenlenmistir.*® Bu haliyle madde, yabancilik unsuru bulunup bulunmadigina
bakilmaksizin, her tiirlii ihtiyati haciz isteminde uygulanmasi gerektigi seklinde
yorumlanmaya agiktir.>

2. Tiirk Hukukunda Gemilerin Thtiyati Haczi

1956 tarihli eski TTK’da denizde cebri icraya iliskin 6zel diizenlemelerin
yoklugu ve IIK’nm 23/IV maddesinde sicile kayith Tiirk Bayrakli gemilerin
tasinmaz olarak kabul edilmis olmasi, uygulamada, gemilerin ihtiyati haczi
konusunda pek ¢ok sorun yasanmasi yol agmustir. Bu sebeple TTK’da konu ile
ilgili ayrintili diizenleme ve yenilikler yapilmistir.>* Bu kapsamda 11K nin 257/1
maddesinden ayrilarak, rehinle temin edilmis olsa dahi gemilerin ihtiyati haczi
ancak deniz alacaklari i¢in miimkiin kilinmis; deniz alacagi niteliginde olmayan
alacaklar igin geminin ihtiyati haczi yolu kapatilmistir.®2

481952 Ihtiyati Haciz Sozlesmesi’nde ise Devlet gemilerinin bagisikligi hakkinda herhangi bir
0zel kural mevcut degildi. Bkz. Cetingil, 173. Aslinda bu durum bir eksiklik olarak
goriillmemelidir. Zira 1926 tarihli Devlet Gemilerinin Muafiyetleri ile Ilgili Kurallarin
Birlestirilmesi Hakkinda Uluslararas1 S6zlesme (International Convention for the Unification
of Certain Rules relating to the Immunity of State-owned Vessels)’nin 3. maddesinde bu tiir
devlet gemileri haciz dahil yargi bagisikligina tabi kilinmusgtir.

491952 ihtiyati Haciz Sézlegmesi’nin 8/1 maddesinde ise sézlesmenin uygulanmasi igin hem

geminin bayragini tagidigr hem de ihtiyati haciz talebinin uygulanacak devletin, taraf devlet
olmasi sartt1 aranmisti. Ayrintilt bilgi i¢in bkz. Cetingil, 191; Tekil, Uluslararasi
Konvansiyonlar, 39.

50 Tiirk Hukuku bakimmdan asagida ayrintil degerlendirme yapilmstir.

51 TTK’da gemilerin ihtiyati haczine iligkin diizenlemelerin sebepleri i¢in bkz. Tiirk Ticaret
Kanunu Tasarisi, 416; Atamer, Deniz Icra, 165.

2 TTK ile getirilen degisiklik ve yenilikler i¢in bkz. Tiirk Ticaret Kanunu Tasarist, 63.
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A. Kaynaklar

TTK’da gemilerin ihtiyati haczi, 1999 Gemilerin Ihtiyati Haczi S6zlesmesi esas
almarak diizenlenmistir.®® Bu kapsamda TTK’mn deniz alacaklarna iliskin
1352. maddesi®* ile deniz alacaklarmin teminat altina alinmasi igin yalmizca
geminin ihtiyati haczine karar verilebilmesi (TTK m. 1353/I), deniz alacagi
niteliginde olmayan istemler i¢in geminin ihtiyati haczi yolunun kapatilmasina
(TTK m. 1353/111) iliskin hiikiimleri s6zlesmeden aynen alinmistir. Yine usule
iligkin yetki veya tahkim kaydina ragmen yetkili mahkemelerin ihtiyati haciz
karar1 verilebilecegi (TTK m. 1356) ve ihtiyati haciz karar1 vermeye yetkili
mahkemenin, ihtiyati haczi tamamlamak iizere acilacak dava hakkinda da yetkili
olduguna (TTK m. 1359) dair hiikiimlerin kaynag1 da 1999 Gemilerin ihtiyati
Haczi S6zlesmesidir.

1999 Gemilerin ihtiyati Haczi S6zlesmesi, gemilerin ihtiyati haczine iliskin tiim
usul iglemlerini diizenleyen bir s6zlesme niteliginde degildir. Geminin ihtiyaten
haczedilmesi veya serbest birakilmasina iligkin usul islemleri, ihtiyati haczin
uygulandigr veya ihtiyati haciz i¢in basvurulan devletin hukukuna tabi
tutulmustur (1999 Gemilerin Thtiyati Haczi Sozlesmesi m. 2/4). Lex fori ilkesi
uyarmca TTK’ya, [IK hiikiimlerini dikkate alarak, ozellikle ihtiyati haciz
istemine yonelik usul islemlerine yonelik 6zel hiikiimler derg edilmistir.*®

B. TTK’ya Gére Geminin Ihtiyati Haczinin Sartlar

TTK hiikiimleri uyarinca gemilerin ihtiyati haczi®® konusunda ayrintiya girilmesi
calismanin sinirlarint agmakla birlikte, TTK uyarinca bir geminin ihtiyati

53 Tiirk Ticaret Kanunu Tasarisi, 416. TTK mn hazirlandig1 dénemde Tiirkiye sdzlesmeye taraf

olmadig1 gibi 1999 Gemilerin Ihtiyati Haczi S6zlesmesi de heniiz yiiriirliige girmemisti.

5 Yalnizca S6zlesme’nin 1/1-p maddesinden farkli olarak 1353/1-p maddesine “gemi icin alinmus
krediler dahil olmak iizere” ifadesi eklenmistir. Yine Sozlesme’nin 1/1-q ve r maddelerindeki
“kirac1 (demise charterer)” terimleri TTK’nin 1352 maddesine alinmamus; “q” harfi Tiirkgede
olmadigindan siralama da buna gore diizenlenmistir. TTK’nin 1352/I-p maddesi kapsaminda
yapilan degisikligin elestirisi ve degerlendirmeler i¢in bkz. Sami Aksoy, ‘Deniz Alacaklarina
Dair Tiirk Ticaret Kanununun 1352. Maddesi Hakkinda Bir Elestiri> (2018) 34(2) BATIDER
199, 199; Kerim Atamer, ‘‘Deniz Alacaklarina Dair Tiirk Ticaret Kanununun 1352. Maddesi
Hakkinda Bir Elestiriye Yamt’® (2018) 34(3) BATIDER 315, 315 (‘Deniz Alacaklarmna’);
Yesilova Aras, 99.

5 Tiirk Ticaret Kanunu Tasarisi, 416.

5 Gemilerin ihtiyati haczine iliskin hiikiimlerin 1999 Gemilerin Thtiyati Haczi S6zlesmesi’nden
aynen alinmasiyla, TTK ile uluslararas1 uygulama arasinda da yeknesaklik saglamistir. Bu
agidan, TTK kapsaminda geminin ihtiyati haczinin sartlarina iligkin yapilan agiklamalar, kural
olarak, 1999 Gemilerin Thtiyati Haczi Sézlesmesi bakimindan da gegerlidir.
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haczinin istenilmesinin 6n sart1, alacagin, deniz alacagi niteliginde olmasidir
(TTK m. 1353/I). Deniz alacaklarindan baska alacaklar i¢in gemi hakkinda
ihtiyati haciz karar1 verilmesi hukuken miimkiin degildir (TTK m. 1353/III).%’
Bu agidan alacakli, istemin TTK’nin 1352/ maddesinde sayilan deniz
alacaklarindan oldugu ve parasal degeri hakkinda mahkemeye kanaat getirecek
delil gostermesi gerekli ve yeterlidir (TTK m. 1362).°® Ayni zamanda gemi,
ihtiyati haczi caiz gemilerden olmalidir.>® Ihtiyati haciz istenebilecek gemiler ise
deniz alacagindan sorumluluk ve geminin maliki veya kiracina goére, 1999
Gemilerin Ihtiyati Haczi Sézlesmesi’nin 3. maddesinden alinan, TTK nin 1369/I
maddesinde ayrintili olarak diizenlenmistir.

Bor¢lunun, iizerinde deniz alacagi dogan geminin maliki veya kiracisi ya da
tahsis olunami yahut tagitan1 olmasi halinde, miilkiyetindeki diger gemilerin
ihtiyati haczi de miimkiindiir (TTK m. 1369/II). Buna karsin geminin miilkiyeti
veya zilyetligine iliskin uyusmazliklar i¢in yalnizca uyusmazligin konusu olan
gemi hakkinda ihtiyati haciz karar1 verilebilir (TTK m. 1369/III).

Ihtiyati haciz karar1 verilebilmesi icin gemi, aym: zamanda, Tiirk
Mahkemelerinin yargi yetkisi alanina girmis olmalidir. Yetkili mahkeme ise
TTK’nin 1354 ve 1555 maddelerinde Tiirk ve yabanci bayrakli gemiler igin ayri
ayr1 diizenlenmistir. Tiirk Bayrakli gemiler i¢in sicile kayith olup olmadigina
gore sabit yetkili mahkemeler sayilmigtir.®® Tiirk Bayrakli gemiler igin ayrica
geminin demir attig1, samandiraya veya tonoza baglandigi, yanastigi veya kizaga
baglandig1 yer mahkemesi de yetkili olarak kabul edilmistir.®* Yabanci bayrakli
gemiler hakkinda ise, yalnizca, geminin demir attig1, samandiraya veya tonoza
baglandigi, yanastig1 ya da kizaga alindigi yer mahkemesi yetkili kilinmigtir. Bu
agidan yabanci bayrakli gemiler hakkinda ihtiyati haciz karar1 verilebilmesi,

5 Deniz alacagi niteligindeki alacak, kural olarak, muaccel olmalidir. Vadesi gelmemis

(miieccel) deniz alacaklar icin ise ancak [IK’nm 257/I maddesinde éngériilen sartlar
gergeklesmesi halinde geminin ihtiyati haczi istenebilir (TTK m. 1353/V). Ayrntih bilgi i¢in
bkz. Atamer, Deniz Icra, 174; Yilmaz, 163; Konyali, 146.

8 Ayrintil bilgi ve ilgili Yargitay kararlari igin bkz. Atamer, Deniz Icra, 220.

% TTK m. 935/I-¢c uyarinca TTK’nin cebri icraya iliskin hiikiimleri donanmaya ait gemiler ile

miinhasiran kamu hizmetine tahsis edilmis gemiler hakkinda uygulanmaz. Bu durum 1999
Gemilerin ihtiyati Haczi Sézlesmesi’nin 8/11 maddesi ile uyumludur.

0 Tiirk Uluslararast Gemi Sicili dahil Tiirk Gemi Siciline kayith gemiler igin sicil yeri

mahkemesi, sicile kayith olmayan gemiler i¢in malikin yerlesim yeri, TTK’nin 941/111
maddesi uyarinca 6zel sicile kayith gemiler de ise kiracinin yerlesim yeri mahkemesi. Bkz.
TTK m. 1354/1.

61 Ayrintili bilgi igin bkz. Atamer, Deniz Icra, 208.
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“geminin 0 mahkemenin yargi gevresi iginde seferine ara vermesi sarti(na)®

baglanmustir.

TTK’nin 1363. maddesinde ihtiyati haciz karar1 verilebilmesi i¢in alacaklinin,
kural olarak,®® 10.000 Ozel Cekme Hakki (OCH) tutarinda bir teminat® vermesi
zorunlu tutulmustur.®® Yine ihtiyati haciz karar alan alacakli, kararin verildigi
tarihten itibaren ii¢ is gilinii iginde, karar1 veren mahkemenin yargi ¢evresi veya
geminin bulundugu yerdeki icra dairesinden kararin infazini istemelidir. Aksi
halde, ihtiyati haciz karar1 kendiliginden kalkar (TTK m. 1364).%

C. Yabancilik Unsuru Tartismasi

1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nin ilgili hiikiimleri Tiirkiye’nin
Sozlesmeye heniiz taraf olmadig®” dénemde TTK’ya der¢ edilmistir. Ayni
zamanda Tiirkiye, S6zlesme katilmaya karar vermis® ve bu amacla hazirlanan
katilma belgesini 11 Eyliil 2019 tarihinde sunmustur.®® Sozlesmenin 14/2
maddesi uyarinca da 1999 Gemilerin Ihtiyati Haczi Sézlesmesi hiikiimleri, 11
Aralik 2019 tarihi itibariyle, Tiirkiye nin i¢ hukuk kurali haline gelmistir.”

62 Atamer, Deniz Icra, 210. Tiirk Bogazlarindan ugraksiz gecis yapan gemilerin ihtiyati haczi

konusundaki tartigma ve elestiriler i¢in bkz. Fevzi Topsoy, ‘Tiirk Bogazlari’ndan Gegis Yapan
Yabanci Ticaret Gemilerin Thtiyati Haczi Sorunu’ (2016) 74(1) TUHFM 397, 411; Nuray Eksi,
‘Montreux Antlagmasi Uyarinca Bogazlardan Gegen Yabanct Gemilerin Haczi ve Bu Gemilere
El Konulmas1® (2017) 37(1) Public and Private International Law Bulletin 125, 142; Atamer,
Deniz Icra, 211; Yesilova Aras, 257; Yilmaz, 217.

Gemi adamlarmin gemide caligtirlmasindan dogan iicret alacaklar1 teminat yatirilmasindan
muaf tutulmustur. Bkz. TTK m. 1363/111.

64 1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nin 6/1 maddesinde mahkemenin, alacaklinin

teminat vermesini sart kosabilecegi diizenlenmis; ayrintili diizenleme yapilmasi mahkemenin

hukukuna birakilmistir. Mahkeme talep edilmesi halinde somut olaya gdre teminat miktarini

artirabilecegi gibi azaltabilecektir. Ayrintili bilgi i¢in bkz. Atamer, Deniz Icra, 225; Yesilova

Aras, 101; Aksoy M. A, 277; Konyali, 178; Yilmaz, 343.

Maddenin lafzindan, teminat yatirilmadan mahkemenin ihtiyati haciz karar1 veremeyecegi

anlasilmaktadir. Aksi halde verilen ihtiyati haciz karar1 gecerli olmamalidir.

8  Ayrintil bilgi i¢in bkz. Atamer, Deniz Icra, 233; Aksoy M. A, 281; Konyali, 173; Yilmaz,

373.

TTK’ni hazirhik galismalarinda 1999 Gemilerin Ihtiyati Haczi Sézlesmesi heniiz yiiriirliige

dahi girmemisti.

6 (03 Mayis 2019 tarihli 1034 sayili Cumhurbaskanhigi Kararnamesi igin bkz. RG
03.05.2019/30763(Miikerrer).

69 https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XII-
8&chapter=12&clang= en>s.e.t. 02 Agustos 2025.

1982 Anayasasi 90/V; “Usuliine gore yiiriirlige konulmus Milletleraras: andlasmalar kanun
hiikmiindedir.”
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Boylelikle gemilerin ihtiyati haczi konusunda Tirkiye’de, TTK ve 1999
Gemilerin ihtiyati Haczi Sozlesmesi olmak {izere iki maddi hukuk kurali
olugmustur. Bu durum doktrinde, 6zellikle, yabancilik unsur tagimayan ihtiyati
haciz taleplerinde hangi hukuk kuraliin oncelikle uygulanmasi gerektigi
yoniinde farkli goriislerin ileri siirlilmesine yol agmustir.

Tiirkiye’nin heniiz sézlesmeye taraf olmadigr doneme ait birinci goriise gore,
taraf olunmasi halinde 1999 Gemilerin Ihtiyati Haczi S6zlesmesi, uyusmazligin
yabancilik  unsuru  tagiyip  tagimadigma  bakilmaksizin  Oncelikle
uygulanmalidir.”* Hatta bu durumda TTK’daki hiikiimler ilga edilmis olacaktir.”

Diger goriise gore ise 1999 Gemilerin Ihtiyati Sézlesmesi’nin 8/1 maddesinden
yola cikilarak, yabancilik unsuru bulunup bulunmadigina bakilmaksizin
sozlesmenin her gemi hakkindaki uygulanmasi yoniinde bir ¢ikarim yerinde
degildir. Zira 1999 Gemilerin Ihtiyati Sézlesmesi’nin 8/6 maddesinde agik
sekilde, sdzlesme hiikiimlerinin, taraf devletin yargi yetkisine fiilen tabi bulunan
ve bayragini tasiyan bir geminin mutat meskeni veya esas isyeri o devlette
bulunan bir kisi tarafindan ihtiyaten haczedilmesiyle ilgili o devletin
yiirtirlitkteki hukukunu degistirmeyecegi veya etkilemeyecegi diizenlenmistir.
Bu agidan, geminin bayragi ile deniz alacaklisinin yerlesim yerinin yargilamay1
yapan devletin uyruklugunda olmasi durumunda, ihtiyati haciz karar1 ve diger
yargilama mahkemenin hukukuna gore yiiriitiilmelidir.”

Sorun ayr bir ¢alisma konusu olacak kadar genistir. Bu sebeple konu hakkinda
bir degerlendirme yapilmasi, ¢aligmanin amag ve sinirlarin1 agacaktir. Nitekim
kamuoyu ile paylasilan taslak Cebri icra Kanunu (Taslak Kanun)’* genel
gerekgesinde, 1999 Gemilerin Ihtiyati Haczi Sézlesmesi’nin 11.12.2019
tarihinde Tirkiye acisindan yiriirlige girdiginin belirtilmesine ragmen,
yabancilik unsuru ve TTK’nin mevcut hiikiimlerinin zimni olarak ilga edilip

1 Atamer, Deniz Ticareti, 212; Atamer, ‘Deniz Alacaklarina’, 320; Aksoy S, 212.

n Kerim Atamer, ‘Deniz Icra Hiikiimleri’ne Genel Be}kls’ (Deniz icra Hukuku, Giincel Sorunlar,
Istanbul Barosu Yaymlar: 2018) 24 ve 34 (‘Deniz Icra Hiikiimlerine’).

Yesilova Aras, 29. Benzer yonde bkz. Konyali, 100 ve 203. Bununla birlikte yazar,
“sinirlandirma tedbiri” harig 1999 Gemilerin Thtiyati Haczi Sézlesmesi’nin TTK’ya alinnus
olmasi sebebiyle, yabancilik unsuru tasimayan uyusmazliklarda Sozlesme hiikiimlerinin
uygulanmamasimin Tiirk Hukuku bakimindan farklilik yaratmayacagini; ancak yalnizca
seferden men tedbirinin TTK ya alinmis olmasmin bir eksiklik oldugunu belirtmektedir.

™ “Cebri fcra Kanun Taslagr’
<https://mgm.adalet.gov.tr/Resimler/SayfaDokuman/24072025161511Cebr%C3%AE%20%
C4%B0cra%20Kanunu%20Tasla%C4%9F%C4%B1%20%20-
%20%C4%BO0kili%20Tablo%20PDF.pdf> s.e.t. 17Agustos 2025.
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edilmedigi tartismasina girilmemistir.” Taslak Kanun’un 489. maddesinde ise
“Bayragina ve sicile kayitli olup olmadigina bakilmaksizin bir geminin
Tiirkiye 'de ihtiyati haczi bu Kisim hiikiimlerine tabi” oldugu belirtilmisgtir.”
Taslak Kanun’un bu sekilde yasalagmasi halinde, yeni Kanun ile 1999 Gemilerin
Ihtiyati Haczi Sozlesmesi arasinda lex specialis ve lex posterior
degerlendirmeleri’’ ve dzellikle yabancilik unsurunun varligi ayri bir tartisma
konusu olmaya devam edecektir.”

IV. ORTAGIN SiRKETE YONELIK iSTEMLERININ “DENiZ
ALACAGI” OLUP OLMAMASI SORUNU

Ortak farkli hukuki iligki ve sebeplerle sirketten istem hakkina sahip olabilir.
Kuskusuz bunlarin basinda ortaklik haklarinin kullanilmasindan dogan istemler
gelir. Yine ortagin sirket ile islem yapmasi veya sirket lehine harcama yapmasi
nedeniyle sirketten alacakli olmasi da miimkiindiir. Uygulamada ortagin sirkete
odiing (borg) vermesi veya sirket Iehine kefil olmasi ya da aval vermesine de
siklikla karsilasilir. Bu nedenle ortagin sirkete yonelik istemleri farkli ihtimallere
gore ayri bagliklar altinda tartigilmstir.

1. Ortakhik Haklarmin Kullanilmasi Bakimindan

Sirketler hukukunda konularina gore ortaklik haklari, genel olarak, “katilma
haklar” ve “mali haklar’ olarak iki sekilde tasnif edilir.” Bunlardan katilma

5 Taslak Kanun ile TTK min “Cebri Icraya Iliskin O;el Hiikiimler bashikli 1350 ila 1400 iincii
maddelerinde yer alan 6zel hiikiimler “Deniz Cebri Icra” bashgi altinda Taslaga alinmig(tir)”.

76 Taslak Kanun’un 489. maddesi gerekgesinde, “bayragina ve sicile kayitli olup olmadigina

bakilmaksizin Tiirkiye'de, diger bir anlatimla Tiirk mahkemelerinin yarg: yetkisi alaninda
bulunan bir geminin seferden men edilmek suretiyle ihtiyati haczinin geminin ihtiyati haczi
hakkaindaki Altinct Kisum hiikiimlerine tabi oldugu” belirtilmis, deniz alacaginin Tiirkiye’de
dogmus olup olmamasi sartina deginilmemistir.

7 Deniz icra hukukuna iliskin hiikiimlerin yeni bir Kanun’da diizenlenmesi durumunda, bu

hiikkiimlerin lex posterior niteliginde olacagi; ancak yabancilik unsuru tagiyan istemler
bakimindan lex specialist olmasi sebebiyle 1999 Gemilerin Thtiyati Haczi S6zlesmesi’nin
oncelikle uygulanmasi gerektigi hususunda bkz. Yesilova Aras, 18.

8 Bu sebeple, ilgili BAM kararlarinda mahkemelerin herhangi bir tartismaya girmeksizin
dogrudan TTK hiikiimlerini uygulamalar1 da dikkate alinarak, doktrindeki bu goriis ayrilig
hakkinda herhangi bir degerlendirme yapilmaksizin ¢alismada, genel olarak, TTK hiikiimleri
kapsaminda bir inceleme yapilmigtir. Bununla birlikte ¢alismanin ilgili kesimlerinde TTK ile
mehaz 1999 Gemilerin Ihtiyati Sézlesmesi’nin konuyla dogrudan ilgili hiikiimleri birlikte
analiz edilmistir.

Ayrmtili bilgi i¢in genel olarak bkz. Poroy, Tekinalp ve Camoglu, Ortakliklar I, 686; Pulasli,
Sirketler Hukuku, 574; Saban Kayihan, Sirketler Hukuku (B. 4, Se¢kin Yayinlar1 2020) 231;
Riza Ayhan, Hayrettin Caglar ve Mehmet Ozdamar, Sirketler Hukuku, Genel Esaslar (B. 3,
Yetkin Yaymlar 2021) 345; Hasan Pulash, Sirketler Hukuku Serhi, C. 11l (B. 4, Adalet
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haklar1, ortaklarinin genel kurula katilma, oy hakki, bilgi alma ve inceleme hakki
gibi niteligi itibariyle parasal olmayan haklar1 ifade eder. Hukuki anlamda
katilma haklari, bir alacak hakki degildir. Dolayisiyla TTK’nin 1352/I
maddesinde sayilan deniz alacaklarindan birisine dahil olmas1 miimkiin degildir.
Bununla birlikte katilma haklari, somut olaya gore, ortaga, meydana gelen
zararin tazminini isteme hakki da verdiginden konu; katilma haklar1 ve mali
haklar seklinde iki baslik altinda incelenmistir.

A. Katilma Haklar

a. Genel Olarak

Ortaklarin katilma haklari, genel olarak, genel kurula katilma ve oy hakki, bilgi
alma ve inceleme hakki, 6zel denetim isteme hakki ile genel kurul kararlarinin
iptalini isteme hakki olarak sayilabilir. Bu haklar vazgecilmez nitelikte olup
onceden feragat edilmesi hukuken miimkiin degildir.%

Katilma hakki engellenen ortak, meydana gelen zararin tazminini isteme hakkina
sahip olsa da katilma haklarinin hig birisi dogrudan bir parasal alacak niteliginde
degildir. Bu hakki engellenen ortak, somut olaya gore, TTK’da diizenlenen bir
takim hak ve yetkilere sahip olur. Ornegin genel kurul toplantisina katilma veya
oy vermesi engellenen ortak, genel kurulun veya ilgili kararin iptalini isteyebilir
(TTK m. 446/11).8" Yine bilgi alma veya inceleme hakkinin kullanilmasi
engellenen ortak, genel kurul kararmin iptalini isteyebilecegi gibi inceleme
hakkini mahkeme vasitasiyla da kullanabilir (TTK m. 437/111).82 Ozel denetgi
atanmasi isteme hakki ise genel kurul ve mahkeme karariyla kullanilabilen bir
haktir. Her ortak genel kuruldan 6zel denet¢i atanmasini isteyebilmesine ragmen,
bu istemin reddi halinde mahkemeden &6zel denetgi atanmasini isteme hakki,
yalnizca azlhk tabir edilen belirli bir paya® sahip ortak veya ortaklara

Yaymevi 2022) 1909 (Serh I1I); Mehmet Bahtiyar, Ortaklikliar Hukuku (B. 16, Beta Yaymlari
2022) 248.

8 Reha Poroy, Unal Tekinalp ve Ersin Camoglu, Ortakliklar Hukuku, C. Il (B. 14, Vedat
Kitapcilik 2019) 9 (Ortakliklar I); Pulaslh, Serh 111, 1974 ve 2019.

Konu hakkinda bkz. Erdogan Moroglu, Anonim Ortaklikta Genel Kurul Kararlarinin
Hiikiimsiizliigii (B. 7, On Iki Levha Yayinlar1 2014) 275.

82 Ayrintili bilgi igin bkz. Poroy, Tekinalp ve Camoglu, Ortakliklar II, 64; Pulash, Serh 111, 2041.

8 Sermayenin 1/10°u, halka acik anonim sirketlerde 1/20 veya paylarin itibari degeri 1.000.000
TL olan pay sahipleri. TTK m. 439/I.
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taminmstir.3 Bu agidan 11K ’nin 257/ maddesi uyarinca bu haklari teminat altina
almak i¢in ihtiyati haciz karar1 alinmasi miimkiin degildir.

b. Deniz Alacagi Olma Sorunu

Gemi hakkinda ihtiyati haciz karar1 verilebilmesi i¢in istemin TTK nin 1352/1
maddesinde sayilan deniz alacaklarindan birisi olmasi gereklidir (TTK m.
1353/1l1). Bu agidan katilma hakkindan dogan istem nedeniyle sirkete ait
geminin ihtiyati haczinin istenebilmesi, istemin deniz alacagi olmasi sartina
baglidir.

Katilma alacaklarmin TTK’nin 1352/I maddesinde sayilan istemlerden birine
dahil edilmesinin miimkiin olmadig1 goriinmektedir. Zira katilma alacaklarinin
konusu dogrudan para veya parasal nitelikte bir alacak degildir. Dolayisiyla
katilma haklarinin, parasal nitelikteki deniz alacaklarindan birisine déhil olmas1
zaten hukuken miimkiin degildir.

Parasal olmayan alacaklardan ise yalnizca geminin miilkiyeti, gemi ipotegi veya
zilyetlik gibi esya hukukundan dogan istemler deniz alacagi olarak sayilmistir.%
Ayrintiya girilmemekle birlikte, katilma haklarindan dogan istemler, sirketin
maliki oldugu gemi iizerinde herhangi bir sekilde miilkiyet veya zilyetlik
seklinde bir hak bahsetmez. Bu agidan katilma haklarinin, ortaga, sirketin malik
oldugu gemi lizerinde ihtiyati haciz hakki vermedigi kabul edilmelidir.

B. Malvarh@ Haklar:

a. Genel Olarak

Ortaklarin malvarligr haklari, genel olarak, kdrdan pay alma, bedelsiz pay
edinme, riichan ve tasfiye pay1 alma hakki olarak sayilabilir. Bunlardan riichan

84 Ayrmtili bilgi icin bkz. Fevzi Topsoy, ‘Anonim Sirket Pay Sahibinin Ozel Denetim Isteme

Hakk1’, Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklar: (B. 2,
Bilge Yayinevi 2016) 291; Tugba Ciftci, ‘Anonim Ortaklilarda Pay Sahiplerinin Ozel Denetim
isteme Hakk1’, Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklar:
(B. 2, Bilge Yayinevi 2016) 339.

8  Atamer, Deniz Icra, 379. Ayrica bkz. Yesilova Aras, 72. Yazar, TTK . 1352/1-t,u,v ve y
maddelerindeki gemi miilkiyeti ile onu sinirlayan ayni haklarla iliskili uyusmazliklar ve
zilyetlikler ile ilgili istemlerin haricindeki diger deniz alacaklarinin parasal alacaklari
olusturdugu hususunda belirtmektedir. Buna gore TTK’nin 1352/1-u maddesindeki (1999
Gemilerin Haczi Sozlesmesi m. 1/1-t) geminin ortak malikleri arasinda ¢ikan, geminin
isletilmesine ya da gemiden saglanan hasilata iligkin her tiirlii uyusmazlik da parasal nitelikte
olmayan deniz alacagidir.
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hakki, sermayenin artirilmasiyla ortaya ¢ikan yeni paylari, mevcut pay1 oraninda,
oncelikle alma hakkini ifade eder (TTK m. 461/I ve 591/I). Riighan hakki, kural
olarak, sinirlandirilamaz veya kaldirilmaz.®® Bu hakkini kullanmasi engellenen
veya kisitlanan ortak, ilgili genel kurul kararinin iptali isteme veya yoneticilerin
sorumluluga gitme yolunu isletebilir. Bu haklarin ise sirkete ait geminin ihtiyati
haczini isteme hakki vermeyecegi agiktir.

Tasfiye pay1 hakki, ortagin, sirketin sona ermesi durumunda tasfiye sonucunda
kalan tutara payr oraminda katilma hakkidir (TTK m. 507/I). Geminin
kullaniminin sermaye olarak getirilmesinin haricinde®’ tasfiye payz, kural olarak,
geminin paraya g¢evrilmesi sonucunda nakit olarak ddenir (TTK m. 543/11I).
Tasfiye payr hakki ancak sirketin sona ermesi durumunda ileri
siiriilebileceginden,®® sirket faaliyeti devam ettigi siirece, bu hak nedeniyle
sirkete ait geminin ihtiyati haczini istenmesi hukuken miimkiin degildir.

Genel anlamda bedelsiz pay edinme hakki ise sirketin i¢ kaynaklarin sirket
sermayesine eklenmesiyle olusturulan paylardan ortaklarin, paylari oraninda
bedelsiz olarak iktisap etmeleridir.®® Ortaklar bedelsiz paylari, sermaye
artinminin tescili ile birlikte kendiliginden iktisap ederler (TTK m. 462/I1I).
Daha agik anlatimla ortagin bu haktan yararlanmasi i¢in herhangi bir istemde
bulunmasi gerekmez.*® Dolayisiyla bu hakkin kullanilmasi nedeniyle sirkete ait
geminin ihtiyati haczinin istenemeyecegi de sOylemek yanlis olmayacaktir. Bu
nedenle konu, 6zellikle, kardan pay alma hakk: ¢ergevesinde tartisilmalidir.

b. Kar Pay1 Alma Hakki

Her ortak, kanun ve esas s6zlesme hiikiimleri ¢ergevesinde ortaklara dagitilmasi
kararlagtirilmis net donem kérindan kendisine diisen pay1 alma hakkina sahiptir

8  Pay sahibinin riichan hakki ancak halka arz, isletme ve istiraklerin devralinmasi veya iscilerin

sirkete katilmalar1 gibi hakli sebeple sinirlandirilabilir veya kaldirilabilir. TTK m. 461/11 ve
TTK m. 591/I1. Ayrintih bilgi i¢in bkz. Ibrahim Bektas, Anonim Ortakliklarda Yeni Pay Alma
(Riichan) Hakkinin Kisitlanmast ve Devri (B. 1, Banka ve Ticaret Hukuku Enstitiisii 2023)
172; Hasan Pulasli, ‘Anonim Sirketlerde Yeni Pay Alma, Riichan ve Kar Pay1 Hakkina liskin
Onemli Sorunlar’ (2023) 39(2) BATIDER 239, 244.

Bu durumda sirketin aktiflerinin pasiflerini karsilamasi1 kaydiyla, geminin kullanilmasini
sermaye olarak getiren ortaga gemi aynen iade edilir.

87

8  Tasfiye pay1 hakkinin faaliyette bulundugu siirece sirkete karst ileri siiriilemeyecegi hususunda

bkz. Poroy, Tekinalp ve Camoglu, Ortakliklar 11, 3; Pulasli, Serh 111, 1949.

8 Ayrintili bilgi igin bkz. Poroy, Tekinalp ve Camoglu, Ortaklilar 11, 5; Pulash, Serh 111, 1959.

% Bedelsiz paylar iizerindeki bu hak kaldirilamadig1 ve smirlandirilamadigi gibi bu haktan da

vazgegilemez. Poroy, Tekinalp ve Camoglu, Ortakiilar II, 5; Pulasli, Serh 111, 1961.
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(TTK m. 507/1 ve TTK m. 608/I). Kar pay1 6denip 6denmeyecegi veya nasil
Odenecegini belirleme yetkisi ise miinhasiran genel kurula aittir. Genel kurul bu
yetkisini bir bagkasina devredemez (TTK m. 408/I-d ve TTK m. 616/1-¢).%

Kaér pay1 alma hakki kapsaminda; genel kurulun kér pay1 6deme karar1 almamasi
veya alian karara ragmen kar payinin ortaga 6denmemesi seklinde iki sorunun
¢ikmasi muhtemeldir.

aa. Kar Pay1 Dagitim Karar1 Alinmamasi

Doktrinde tartismali olmakla birlikte, anonim sirketlerde net donem karinin en
az yiizde besinin pay sahiplerine dagitilmasinin zorunlu oldugu séylenebilir
(TTK m. 519/I-c).%? Genel kurul, kural olarak, kar dagitimi karar1 almayip net
donem karinin tamaminin yedek akceye ayrilmasi karar1 alamaz. Aksi halde pay
sahipleri alinan kararin butlaninin tespitini isteyebilecegi gibi sirketin feshi de
giindeme gelebilir (TTK m. 531).

Limited sirketlerde ise sirket zararlarinin karsilanmasi igin gerekli olmasi veya
sirketin gelisimi i¢in yatirim yapilmasi ihtiyacinin ciddi sekilde ortaya konulmasi
ve bu durumun biitlin ortaklarin menfaatine olmasi haricinde (TTK m. 608/I1I)
kar dagittimi karari alinmasi gereklidir.® TTK’min 608/III maddesine aykiri
sekilde kar dagitimi alinmayip tiim net donem karinin yedek akgeye ayrilmasi
yoniinde bir kararin, ortaklarin miiktesep haklarini ihlal edeceginden, iptali
miimkiindiir.

Sermaye sirketlerinde gerekli karsiliklar ayrildiktan sonra kanunen kér dagitim
zorunlu olsa dahi genel kurulun kar pay1 dagitimi karari olmadikca, ortaklar,
sirketten kendisine diisen kir payinin dédenmesini isteyemezler.®* Daha agik
ifadeyle ortaklarin kir payr isteme hakki, genel kurulun kér payr dagitim
karariyla birlikte alacak hakkina déniisiir. Ozellikle gogunlugun keyfi tutumu

9 Ayrintili bilgi icin bkz. Asli E. Giirbiiz Usluer, Anonim Sirketlerde Pay Sahibinin Kar Pay

Alma Hakki (B. 1, Banka ve Ticaret Hukuku Enstitiisii 2016) 67; Kerem Celikboya, Anonim

Sirketlerde Pay Sahibinin Kéar Payt Hakk: (B. 1, On iki Levha Yaymcilik 2021) 436.

Tartigmalar ve ayrintili bilgi i¢in bkz. Poroy, Tekinalp ve Camoglu, Ortaklilar I, 695; Pulash,

Serh 111, 1928; Giirbiiz Usluer, 91; Celikboya, 72.

Poroy, Tekinalp ve Camoglu, Ortakliklar II, 466; Kendigelen ve Ismail Kirca, Sirketler

Hukuku, C. Il (B.1, On iki Levha Yayincilik 2022) 298 (Sirketler IiI); Gonen Eris, Ticari

Isletme ve Sirketler, C.I1I (B. 3, Seckin Yaymlar1 2017) 3005 (Sirketler III).

% Poroy, Tekinalp ve Camoglu, Ortaliklar I, 702; Eris, Sirketler 1II, 2597; Giirbiiz Usluer, 68.
Kar pay1 hakkimin “geciktirici sarta bagli bir talep hakki niteliginde” oldugu hususunda bkz.
Pulasly, Serh 111, 1929.

92
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nedeniyle kar dagitimi yerine tiim net donem karinin yedek akgeye ayrilmasi
kararinin alinmasi ortaklara, somut olaya gore, aliman kararin iptali veya
butlanini ya da sirketin feshini isteme hakki verir.

Gortildiigii iizere hakli veya haksiz sekilde kar dagitimi karari alinmamasi
halinde ortaklar, yalnizca, sirketler hukukundan kaynaklanan bir takim haklara
sahip olurlar. Daha agik ifadeyle ortaklar, genel kurul karar1 olmadikea,
dogrudan sirkete yoneltilecek bir alacak davasiyla kar paymimn kendisine
O0denmesini saglayamazlar. Bu ac¢idan genel kurulun haksiz sekilde kar dagitimi
karar1 almamas1 veya alamamas1,% ortaklara, deniz alacagi niteliginde bir istem
hakki vermez.

bb. Kar Payinin Ortaklara Odenmemesi

Genel kurulun kar payr dagitimia iliskin kararini uygulama gorevi sirketin
yonetim organina® aittir. Yonetim organi kar dagitimim, genel kurul kararinda
belirlenen esaslar dahilinde yapmakla yiikiimliidiir. Aksi halde, ayrica bir ihtara
gerek olmaksizin, sirketin temerriidii giindeme gelir.%’

Muaccel olmus kar payr kendisine 6denmeyen ortak, bu hakkin1 dogrudan
ilamsiz icra yoluyla sirketten tahsil edebilecegi gibi alacak davastyla mahkeme
araciligryla da talep edebilir. Somut olayin 6zelliklerine gore bu hakkin iflas
yoluyla da istenmesi miimkiindiir. Yine ortak, dilerse, kar payinin
6denmemesinde kusuru bulunan yoneticinin kisisel sorumluluguna giderek de
ugramis oldugu zararin tazmini saglayabilir. Kar paymmin geregi gibi
O0denmemesi ortagin dogrudan zararmi olusturacagindan, mahkemece
hiikmedilecek tazminat dogrudan ilgili ortaga 6denir.

Ikinci olasilikta, daha acik ifadeyle, ortagin yalnizca kusurlu yoneticiye
basvurmasi durumunda,®® sirketin dogrudan sorumlulugundan
bahsedilmeyeceginden, sirkete ait geminin ihtiyati veya kesin haczinin glindeme
gelmesi de hukuken miimkiin olmayacaktir. Bu agidan konu, ozellikle, kar
paymin tahsili amaciyla dogrudan sirkete yonelik istem hakki cergevesinde

% QOrnegin genel kurulun hi¢ toplanamamasi veya toplanmasinin miimkiin olmamasi gibi.

% Anonim sirketlerde yonetim kurulu; limited sirketlerde miidiir veya miidiirler kurulu. Y&netim

kurulu veya miidiirler bu gérevi bir baskasina devredemezler. Bkz. TTK m. 375/I-f ve TTK m.
625/1-g.
9 Celikboya, 463.

% Yonetim kurulu iiyelerinin kar pay1 dagitilmasindaki hukuki sorumluklari hakkinda bkz.

Giirbiiz Usluer, 268.
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tartisilmalidir. TTK’nin 1352/1 maddesinde ise, kural olarak, gemi veya geminin
isletilmesinden ileri gelen istemler deniz alacagi olarak sayilmistir.

aaa. TTK m. 1352/I-f Kapsaminda Degerlendirme

TTK’nin 1352/1-f maddesinde “Bir ¢arter parti diizenlenmis olup olmadigina
bakilmaksizin, geminin kullaniimast veya kiralanmasi amaciyla yapimis her
tirlii  sozlegsme(nin)” deniz alacagi oldugu hiikkme baglanmistir. Madde
metnindeki “geminin kiralanmasi (hire of the ship)” ifadesinin gemi kira
sozlesmesi (TTK m. 1119) veya finansal kiralama s6zlesmesine®® konu gemileri
gosterdigi tartismasizdir.'® Sirketin malik veya kiracis1 oldugu bir gemi iizerinde
ise sirket ortagi ile sirket veya ortaklarn kendi arasinda TTK’nin 1352/1-f
maddesi anlaminda bir kira iligkisinden bahsedilmez. Zira miilkiyet durumunda
tek malik sirket; kira sozlesmesi iliskisinde tek kiraci yine sirkettir.

Bununla birlikte TTK’min 1352/1-f maddesindeki “geminin kullanilmasi (use of
the ship)” ifadesi, 6zellikle tek duran malvarligi olan gemiyi deniz ticaretinde
kullanmak amaciyla kurulan bir sirkette, sirket sdzlesmesinin,’® ‘“geminin
kullanilmasi ... amaciyla yapilmus her tiirlii s6zlesme” olarak kabul edilip
edilmeyecegini ayrica tartismaya deger kilmaktadir. Zira miinhasiran tek bir
geminin isletilmesi amaciyla kurulan bir sirkette, aslinda, dagitimina karar
verilen kar bu geminin isletilmesi veya kullanilmasindan elde edilen gelirden
olusmaktadir. Yine sirket sozlesmesinin de madde metnindeki “her tiir
sozlesme” kapsaminda oldugunun ileri siiriilmesi de miimkiindiir.

TTK’min 1352/I-f maddesi, 1999 Gemilerin ihtiyati Haczi Sozlesmesi’nin 1/1-f
maddesinden aynen alinmustir.'%? 1999 Gemilerin Ihtiyati Haczi Szlesmesi’nin
1/I-f maddesinin kaynagi ise 1952 Ihtiyati Haciz Sézlesmesi’nin 1/I-d
maddesidir. Farkli olarak 1999 Gemilerin Ihtiyati Haczi Sézlesmesi’ne “bir
carterpartide veya bagkaca sekilde yer alip almadigina bakilmaksizin” ifadesi
eklenmis; ancak iki madde arasinda anlamsal bir farklilik olusturulmamugtir.?%®

9 6361 sayili Finansal Kiralama, Faktoring, Finansman ve Tasarruf Finansman Sirketleri

Kanunu m. 18.

100 Ayrintili bilgi ve intifa hakki kurulmasmin da madde kapsaminda olduguna dair bkz. Atamer,

Deniz Icra, 117.
Anonim sirketlerde ise esas s6zlesme.
102 TTK m. 1352 madde gerekgesi. Bkz. Tiirk Ticaret Kanunu, 416.

103 Francesco Berlingieri, Berlingieri on Arrest of Ships (B 5, Informa 2011), 3.155; Atamer,
Deniz Icra, 116.

101
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Madde metnindeki “geminin kullanilmasi (use ... of the ship)” ifadesi kira veya
finansal kiralama sozlesmesi kapsamina girmeyen, geminin dogrudan
kullanilmasina yonelik s6zlesmeleri kapsamalidir. Daha agik ifadeyle geminin,
bir kira sozlesmesi diizenlenip diizenlenmesine bakilmaksizin, ortaklarin adi ve
hesabina kullanilmasina yonelik s6zlesmeler madde kapsaminda olmalidir.
Nitekim gemi iizerinde intifa hakki kurulmasi’® ve gemi yonetim sozlesmeleri
de maddenin kapsamina dahil edilebilir.1%®

Tiirk hukukunda tlim ticaret sirketleri, istisnasiz, ortaklardan bagimsiz hak ve fiil
ehliyetine sahiptir. Sirketin maliki veya kiracisi oldugu bir geminin deniz
ticaretinde kullanilmasindan dogan tiim hak ve borglar, yalnizca sirkete aittir.
Ortaklar geminin isletilmesi nedeniyle dogrudan hak sahibi olamazlar ve borg
altina girmezler. Diger bir ifadeyle ortak, geminin isletilmesi nedeniyle elde
edilen gelir iizerinde dogrudan istem hakkina sahip degildir.'%®

Bu acidan, sirketin dagitimma karar verdigi kar payr yalnizca bu geminin
isletilmesinden elde edilmis olsa dahi, ortagin kar pay: isteminin, dogrudan
geminin kullanilmasindan elde edilen gelir oldugunu sdylenemez. Dolayisiyla
ortagin sirkete yonelik kar pay1 istemi, TTK’ nin 1352/I-f maddesi kapsaminda
bir deniz alacag niteliginde olmamalidir.

bbb. TTK m. 1352/1-u Kapsaminda Degerlendirme

TTK’nin 1352/I-u maddesinde “Geminin ortak malikleri arasinda c¢ikan,
geminin isletilmesine ya da gemiden saglanan hasilata iliskin her tirlii
uyusmazlik” deniz alacagi olarak sayilmustir. TTK’nin 1352/1-u maddesi, 1999
Gemilerin Ihtiyati Haczi Sézlesmesi’nin 1/I-t maddesinden aynen; 1999
Gemilerin ihtiyati Haczi Sézlesmesi’nin 1/1-t maddesi ise gerekli degisiklikler
yapilarak!®” 1952 Briiksel Sozlesmesi’nin 1/l-p maddesinden alinmustir.

104 Atamer, Deniz Icra, 117; Yesilova Aras, 82.
105 Berlingieri, 3.140.
® Hatta tek kisilik sirket olsa dahi bu durum degismez.

1952 Briiksel Sozlesmesi’nin 1/1-p maddesinde geminin ortak malikleri arasinda geminin
miilkiyet, zilyetlik, igletilme ve kazang elde edilmesinden dogan istemlerin deniz alacag:
oldugu hiikme baglanmisti. S6zlesmenin Fransizca metninde ise s6z konusu madde, miilkiyet
ve hak iddiasi ile geminin isletilmesi seklinde iki ayr1 paragrafta diizenlenmisti. Bu haliyle
Fransizca metinde geminin isletilmesi veya kazang elde edilmesinden ileri gelen
uyusmazliklarin geminin ortak malikleri arasinda olup olmamasi gerektigi ¢cok acik degildi.
1999 Gemilerin ihtiyati Haczi Sozlesmesi’nin 1/1-s maddesinde ise geminin miilkiyeti veya
zilyetliginin deniz alacag oldugu ayrica diizenlendiginden, 1952 Briiksel S6zlesmesinin 1/1-p

o

1

o
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Her ii¢ madde metninde de “ortak malikler (co-owners)” ifadesi aynen korunmus
ancak ifadenin tanimi yapilmamustir. ifadenin medeni hukuktaki birlikte
miilkiyetten farkli olup olmadigi 6zellikle sirket ortakliginin “ortak malik” sifati
verip vermedigi ayrica tartismaya degerdir.

TTK’min 1352/ maddesi ve mehaz Sozlesmede “geminin ortak malikleri”
ifadesinin tanimlanmamig olmasi, aslinda, kanun koyucunun terime medeni
hukuktaki tamimindan farkli bir anlam vermedigi seklinde yorumlanmalidir.1%
Daha agik ifadeyle, “geminin ortak malikleri” ifadesi, esya hukukundaki birlikte
miilkiyetten!® farkli bir anlam tasimaz.*° Bu anlamda ortak malik terimi, genel
olarak, bir gemiye birlikte malik olan paydas veya ortaklar1 ifade eder. Bu
kapsamda donatma istirakindeki miisterek donatanlar arasindaki geminin
isletilmesine yonelik uyusmazliklar yaninda, uygulamada ortaya ¢ikmasi pek
olast olmasa da, adi sirket ortaklar1 veya mirascilar arasinda geminin
isletilmesinden dogan istemlerin deniz alacagi niteliginde oldugu tartismasizdir.

Yukarida vurgulandigi tizere Tiirk Hukukunda tiim ticaret sirketleri, sirket
ortaklarindan bagimsiz tiizel kisilige ve dolayisiyla hak ve fiil ehliyetine sahiptir.
Sirketin malik oldugu tiim ekonomik degerler ortaklara degil; sirkete aittir.
Ortagin tasarruf veya istem hakki yalnizca sirketteki payi tizerindedir. Ortak,
sirketin malvarlig1 iizerinde dogrudan bir tasarruf veya istem hakkina sahip
degildir. Tek kisilik bir anonim veya limited sirkette ortak, ayn1 zamanda sirketin
yOnetim organi olsa dahi, sirketin malvarligi {izerinde dogrudan tasarruf hakkina
haiz degildir. Dolayisiyla sirketin tek basina malik oldugu gemi tizerinde, sirket
ortaklar1 arasinda veya ortak ile sirket arasinda birlikte miilkiyet iliskisinden
bahsedilemez.!!! Sirketin tek duran malvarhg: isletilmekte olan gemi olsa da bu
sonu¢ degismez.

Bu acidan, sirketin ortaklar1 veya ortak ile sirket arasinda geminin
isletilmesinden veya gemiden saglanan hasilata iliskin uyusmazliklar, ortaklara,
TTK’nin 1352/I-u maddesi uyarinca geminin ihtiyati haczini isteme hakki
vermez.}2 Ayni sekilde sirketin ortaklari ile sirketin, adi sirket veya donatma

maddesindeki “miilkiyet ve zilyetlik” terimleri 1999 Gemilerin Thtiyati Haczi Sézlesmesi’nin
1/1-t maddesine alinmamustir. Ayrintili bilgi igin bkz. Berlingieri, 3.460.

108 Krg. TTK m.1/1.

109 Payli miilkiyet (TMK m. 688) veya elbirligi miilkiyet (TMK m. 701).

10 Ayrintili bilgi igin bkz. Atamer, Deniz Icra, 151.

11 Bkz. A. Lale Sirmen, Esya Hukuku (B. 6, Yetkin Yaynlar1 2018), 276.

12 yukarida 85 nolu dipnotta da vurgulandigi iizere, Yesilova Aras TTK nin 1352/I-u maddesinin,
ortaklar malikler arasinda gemiden saglanan hasilata iligkin uyusmazligin parasal nitelikte bir
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istiraki seklinde gemiyi birlikte islettikleri iiclincii kisiler arasindaki
uyusmazliklar da TTK’nin 1352/I-t veya u maddeleri anlaminda deniz alacagi
niteliginde degildir.

Kargilagtirmali hukukta da “ortak malikler” ifadesinin, sgirket ortakligini
kapsamadig1 kabul edilmektedir. Nitekim Hollanda istinaf Mahkemesinin 1986
tarihli “Alhena” kararinda, ticaret sirketi ile adi sirket seklinde gemiyi isletmis
olduklar: diger sirketin ortaklar1 arasindaki uyusmazligin, 1952 Briiksel
Sézlesmesinin 1/I-p maddesi (1999 Gemilerin Ihtiyati Haczi Szlesmesi m. 1/1-
t) anlaminda deniz alacagi olmadigina hitkmettigi bildirilmektedir.!!®

2. Sirketin Kotii Yonetilmesi

Anonim ve limited sirketler, yonetim kurulu veya miidiir adi verilen ayr1 bir
yOnetim orgami tarafindan yonetilir ve temsil edilir.}!* Yonetim organi, kanun ve
esas sOzlesme uyarinca genel kurulun yetkisine birakilmis bulunanlar disinda
sirketin isletme konusunun gerceklestirilmesi igin gerekli olan her gesit is ve
islemleri yapma yetkisine sahiptir. Yoneticiler bu gorevlerini tiim &zeni
gostererek''® yerine getirmekle yiikiimliidiir.'** Kanun veya esas sdzlesmeden
dogan ylikiimliliiklerini kusurlariyla ihlal eden yoneticiler ortaklara, sirkete ve
sirketin alacaklilarina karsi sorumludur (TTK m. 553/1).*/

Yoneticilerin 6zen ylikiimliiligiini ihlal etmeleri sonucu kendisinin veya sirketin
zarara ugradigini diislinen her ortak, ilgili yonetici veya yoneticilerden meydana
gelen zararin tazminini isteme hakkina sahiptir. Ortak lehine hiikmedilen
tazminatlar, kural olarak, sirkete 6denir (TTK m. 555). Kusurlu eylem nedeniyle

alacag1 degil; geminin idari veya finansal agidan yonetime iligkin istemleri diizenledigini
belirtmektedir. Yesilova Aras, 75. Maddenin bu sekilde yorumlanmasi halinde ise ortaklar
arasinda geminin isletilmesinden elde edilen kazanglar da TTK’nin 1352/I-u maddesinin
kapsamina girmeyecektir.

113 Bkz. Berlingieri, 3.460.

114 Anonim sirkette yonetim kurulu; limited sirkette ise miidiir veya miidiirler kurulu. Bkz. TTK

m. 374; TTK m. 625.

TTK’nin 369/ maddesi uyarinca anonim sirketlerde yonetim kurulu iiyeleri ve yonetimle
gorevli kisiler “tedbirli bir yoneticinin zeniyle” hareket etmekle yiikiimliidiir.

16 TTK m. 369/l ve TTK m. 626/1.
17 Krs. TTK m. 644/I-a.
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dogrudan zarara ugrayan ortak, tazminatin sirket yerine kendisine 6denmesini de
dava edebilir. '8

Her iki ihtimalde de tazminat istemi yalnizca kusurlu yonetici veya yoneticilere
yoneltilir. Meydana gelen zarar nedeniyle sirket tiizel kisiligi sorumlu tutulamaz.
Bu agidan, zarar dogrudan geminin koétii isletilmesinden dogmus olsa dabhi,
sirketin kotli yonetilmesi sonucu meydana dogan zarar nedeniyle sirkete ait
geminin ihtiyati veya kesin haczine gidilmesi hukuken miimkiin degildir.

3. Ortagin Sirketten Alacakli Olmasi

Uygulamada sirketle dogrudan islem yapmasi veya sirkete borg (kredi) vermesi
ya da kefil olmasina gibi sebeplerle ortagin, dogrudan sirketten alacakli olmasina
siklikla karsilasilir. Bu agidan ortagin, bu alacaklari nedeniyle sirkete ait geminin
ihtiyati haczini isteme hakkina sahip olup olmadig1 ayrica tartisilmaya degerdir.

A. Sirket ile Islem Yapilmas

Anonim sirket yonetim kurulu iiyeleri hari¢ olmak iizere,''® yonetici olan veya
olmayan ortagin, kural olarak, sirket ile islem yapmasinin 6niinde hukuki bir
engel yoktur.®® Bu sekilde sirket ile dogrudan islem yapan ortagin durumu,
sirketten alacakli iigiincii kisilerden farkli olmaz. Alacakli ortak, kural olarak,

18 Poroy, Tekinalp ve Camoglu, Ortakliklar I, 445; Hasan Pulash, Sirketler Hukuku Serhi, C. IV
(B. 4, Adalet Yaymevi 2022) 1909 (Serh IV) 2841.

19 TTK’nin 395/1 maddesinde yonetim kurulu iiyesinin, genel kuruldan izin almadan, sirketle
kendisi veya bagkasi adina herhangi bir islem yapmast acik¢a yasaklanmistir. Yasaga ragmen
yapilan islemin hukuki yaptirimi, askida hiikiimstizliiktiir (tek tarafli baglamazlik). Buna gore
sirket, yasak kapsaminda yapilan islemin batil oldugunu ileri siirebilirken diger taraf boyle ise
bir iddiada bulunamaz. Yaptirimin hukuki niteligi hakkindaki tartismalar hakkinda bkz. Ismail
Kirca, Feyzan Hayal Sehirali Celik ve Caglar Manavgat, Anonim Sirketler Hukuku, C.1 (B. 1,
Banka ve Ticaret Hukuku Enstitiisii 2013) 665; Poroy, Tekinalp ve Camoglu, Ortakliklar I,
412; Hasan Pulasl, Sirketler Hukuku Serhi, C. 1l (B. 4, Adalet Yaymevi 2022) 1685 (Serh II)
2841; Ebru Demirci, ‘Anonim Sirket Yonetim Kurulu Uyelerinin Sirketle Islem Yapma ve
Sirkete Borglanma Yasag1® (Yiiksek Lisans Tezi, Gazi Universitesi Sosyal Bilimler Enstitiisii,
Ankara 2018) 71.

TTK’da limited sirket miidiirleri hakkinda ise bu yonde agik bir yasak ongoriilmedigi gibi
TTK’nin 395/1 maddesine atif da yapilmamistir. 11. HD, 16.2.2022, E. 2020/2149, K.
2022/1158  <https://legalbank.net/belge/y-11-hd-e-2020-2149-k-2022-1158-t-16-02-2022-
devir-sozlesmelerinin-gecersiz-oldugunun-tespiti-ve-tes/4297425/> s.e.t. 20 Eylil 2023.
Bununla birlikte miidiirler sirkete baglilik borcu altindadir (TTK m. 626/I1I). Bu agidan
miidiirlerin, sirkete baglilik ve 6zen yikiimliligi (TTK m. 626) ilkesine uygun olmak
kosuluyla, genel kurulun iznine gerek olmadan, sirketle iglem yapabilecegini sdylemek
miimkiindiir. Aksi yonde, sirketle islem yapma yasaginin midiirler i¢in dngoriilen baglilik
yiikiimliigiiniin sonucu oldugu hususunda ise bkz. Kendigelen ve Kirca, Sirketler 111, 130.
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ticlincii kisilerin sirkete yonelik kullanabilecegi her tiirlii hukuki hakka sahip
olur. Kugkusuz bu hakkin arasina sirkete ait geminin ihtiyati veya kesin haczini
istemek de girer.

Sirket ile yaptig1 dogrudan islem nedeniyle alacakli olan ortagin, sirkete ait
geminin ihtiyati haczini isteyip istemeyecegi, istemin deniz alacagi niteliginde
olup olmadigina gore belirlenir. Daha agik ifadeyle ortak, yalnizca TTK’nin
1352/1 maddesinde sayilan istemler'?! nedeniyle sirkete ait geminin ihtiyati
haczini isteme hakkinda sahiptir. Bunun haricindeki alacaklar, ti¢lincii kisiler
gibi ortaga da ihtiyati haciz isteme hakki vermez. Ornegin sirketin gemisine yakit
veren ortak, yakit verdigi gemi lizerinde ihtiyati haciz hakkina sahip olurken;
sirketin kara araglarina vermis oldugu yakit nedeniyle sirkete ait geminin ihtiyati
haczini isteme hakkina sahip degildir.

B. Sirket Lehine Islem Yapilmas

a. Genel Olarak

Degisen piyasa kosullari nedeniyle sirketler siklikla krediye ihtiya¢ duyarlar.
Kuskusuz kredi temin edilecek en 6nemli finans kaynagi bankalardir. Ancak
kredi notunun diisiik olmas1 veya maliyetinin ¢ok yiiksek olmasi gibi sebeplerle
ihtiyag duyulan kredinin temin edilemedigi durumlarda, (6zellikle ortak
sayisinin az oldugu sirketlerde), ortagin sirkete borg vermesi veya sirkete ait bir
borcu 6demesine siklikla karsilagilir. Yine ortagin sirket lehine kefil veya aval
olmasi da yaygin bir uygulamadir. Bu agidan gesitli sebeplerle sirkete borg veren
veya sirketin borcunu 6deyen ya da kefil olan ortagin, bu alacagi nedeniyle,
sirkete ait geminin ihtiyati haczini isteme hakkina sahip olup olmadig1 ayrica
tartismaya degerdir.

Konuyla ilgili olarak TTK’da agik bir diizenleme mevcut degildir. Yalnizca
TTK’nin 1352/1-p maddesinde “Gemi i¢in alinmis krediler ddhil olmak iizere,
geminin veya malikinin adina yapilmis harcamalar” deniz alacagi olarak
sayllmigtir. S6z konusu madde, “gemi i¢in alinmus krediler dahil olmak iizere”
ifadesi eklenerek 1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nin 1/I-p
maddesinden aynen almmustir. 1999 Gemilerin ihtiyati Haczi Sézlesmesi’nin

121 Egyasim sirketin gemisiyle tasitan veya gemiye kurtarma hizmeti veren ortagin bu tiir
islemlerden dogan alacaklar1 gibi.
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1/1-p maddesi ise 1952 Briiksel So6zlesmesi’nin 1/I-n maddesinin degistirilmis
halidir.*?

Ortagin sirket lehine igslem yapmasi nedeniyle sirketten alacakli olmasi, farkli
acidan incelenebilir. Caligmada ise konu, uygulamada en sik karsilagilan, ortagin
sirkete 6diing vermesi, girket adina harcama yapmasi1 ve sirket lehine kefil/aval
olmasi basliklar altinda degerlendirilmistir.

b. Ortagin Sirkete Odiing Vermesi

TTK’nin 1352/1-p maddesinde “gemi i¢in alinmis krediler” deniz alacagi olarak
kabul edilmistir. Yukarida vurgulandig iizere, s6z konusu ifade mehaz 1999
Gemilerin Ihtiyati Haczi Sozlesmesi’nin 1/1-p maddesinde yoktur. Ifadenin,
Ozellikle, gemi ipotegi ile teminat altina alinmamig banka kredilerinin deniz
alacag olarak kabul edilmesi amaciyla TTK’nin 1352/I-p maddesine eklendigi
bildirilmektedir.*?®

TTK’nin 1352/I-p maddesinde “kredi” terimi kullanilmis olsa da dogrudan
gemiyle ilgili olmak kaydiyla, bankalar yaninda faktoring, finansal kiralama
veya finansman sirketi gibi diger finans kuruluslar1 ya da tgiincii kisiler ile
yapilan 6diing sdzlesmeleri de madde kapsaminda olmalidir.'** Bu acidan
ortagin, kural olarak, nakit ihtiyact olan sirkete vermis oldugu krediler deniz
alacagi olarak kabul edilmelidir.

TTK’nin 1352/I-p maddesinde yalnizca “gemi i¢in alinmis krediler” deniz
alacagi olarak kabul edilmistir. Dolayisiyla malike verilen her tiirlii kredi degil
yalnizca ihtiyati haczi istenen gemi i¢in verilen kredi veya &diing
sozlesmelerinden dogan istemler deniz alacag niteligindedir.'”® Daha agik
ifadeyle ortagin, sirkete verdigi para borcu nedeniyle sirkete ait geminin ihtiyati

1221952 Briiksel S6zlesmesi’nin 1/I-n maddesinde tasitan, charterer veya acente dahil olmak
lizere kaptan tarafindan gemi veya malik adina yapilan harcamalar deniz alacagi olarak
diizenlenmisti. Maddenin bu haliyle tasitanin gemi veya malik adina yapmadig1 harcamalarin
deniz alacagi olarak kabul edilmesi ve yine kaptan adina yapilmayan harcamalarin deniz
alacagi olarak kabul edilmemesi gibi farkli yorumlara neden olacag1 gerekcesiyle CMI'nin
istemi iizerine 1999 Gemilerin ihtiyati Haczi Sozlesmesi'nin 1/I-p maddesi “gemi veya
malikin adina yapilan harcamalar” seklinde kaleme alinmustir. Bkz. Berlingieri, 3.403.

123 By ifadenin eklenme siireci ve gerekgesi icin bkz. Atamer, Deniz Icra, 142. ifadenin

eklenmesinin isabetsizligi ve 1999 Gemilerin Ihtiyati Haczi Sézlesmesi ile celistigi yoniinde
bkz. Yesilova Aras, 91.

Diger bir ifadeyle madde metnindeki “kredi” terimi gemi igin verilen her tiirlii 6diing
sozlesmesini kapsamalidir.

125 Atamer, Deniz Icra, 143.

124
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haczini isteyebilmesi, bu borcun geminin bakim ve onarimi, donatilmasi,
isletilmesi gibi dogrudan gemi i¢in verilmis olmasina baglidir. Dogrudan gemi
icin verildigi anlasilmayan krediler nedeniyle sirkete ait geminin ihtiyati
haczinin istenmesi hukuken miimkiin degildir.

c. Sirket Adina Harcama Yapilmasi

TTK’nin 1352/I-p maddesinde “geminin veya malikinin adma yapilmig
harcamalar” deniz alacagi olarak sayilmistir. Maddenin lafzindan, gemi veya
maliki adina yapilmis olmasi kaydiyla, harcamanin kim tarafindan yapildiginin
bir 6nemi olmadig1 anlasilmaktadir. Dolayisiyla sirket ortaklarinca yapilan bu
tiir harcamalarin deniz alacagi olarak kabul edilmesinin 6niinde hukuki bir engel
olmamalidir.

Bununla birlikte TTK’nin 1352/I-p maddesinde her tiirlii harcama degil yalnizca
gemi veya maliki adina yapilan harcamalar deniz alacagi olarak kabul
edilmistir.}?®® Bakim ve onarim gibi dogrudan ihtiyati haczi istenen gemi igin
yapilan harcamalarin deniz alacagi oldugu hususunda tartigma olmamalidir.
Buna karsin “malikinin adina yapilan harcama ifadesinin” anlami ¢ok agik
degildir. Zira ifade, ihtiyati haciz istenen gemi i¢in olup olmadigina
bakilmaksizin, malik adma yapilan her tiirli harcamanin deniz alacagi
niteliginde oldugu seklinde yorumlanmasina miisaittir.

Yukarida vurgulandig iizere, TTK nin 1352/I-p maddesinin kaynagi olan 1999
Gemilerin Ihtiyati Haczi Sézlesmesi’nin 1/l-p maddesi, 1952 Briiksel
Soézlesmesinin 1/1-n maddesinin diizeltilmis halidir. 1952 Briiksel S6zlesmesinin
1/I-n maddesinde ise yalnizca kaptan ile acente veya charterer tarafindan gemi
veya maliki adina yapilan harcamalar deniz alacagi olarak sayilmig; diger
kisilerce yapilan bu tiirden harcamalar madde kapsami diginda tutulmustu. 1999
Gemilerin TIhtiyati Haczi Sozlesmesi’nin 1/1-p maddesinde bu tercihten
vazgegilerek, kim tarafindan yapildigina bakilmaksizin, gemi veya maliki adina
yapilan tiim harcamalar deniz alacagi olarak kabul edilmistir. Bunun disinda
ozellikle maddenin anlaminda bir degisiklik yapilmamistir.*?” Diger bir ifadeyle,
1999 Gemilerin Ihtiyati Haczi Sozlesmesi’nin 1/1-p maddesinde yalmzca

126 1999 Gemilerin Haczi Sézlesmesi’nin 3/1-p maddesi kapsamindaki degerlendirme igin bkz.
Yesilova Aras, 90.

127 Berlingieri, bu haliyle, 1952 Sézlesmesinin hem daha genis hem de daha dar oldugunu
belirtmektedir. Zira yiikleten tarafindan geminin isletilmesiyle ilgili yapilan harcamalar 1952
Sozlesmesine gore deniz alacagi sayilmazken, 1999 Sozlesmesi uyarinca deniz alacagi olarak
kabul edilecektir. Bkz. Berlingieri, 3.403.
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harcama yapan kisilerle ilgili sinirlamadan vazgecilmis ancak harcamanin gemi
veya malikin adina yapilmasi sarti korunmustur. Bu agidan, sigorta brokeri
(insurance broker) tarafindan gemi adina yapilan harcama 1952 Briiksel
Sézlesmesi kapsanminda deniz alacag sayilmazken;*?® 1999 Gemilerin ihtiyati
Haczi S6zlesmesi uyarinca deniz alacagi olarak kabul edilebilecektir.

TTK’min 1352/I-p maddesinde agik sekilde “malikinin adina (behalf of its
owner)” terimi kullanilmistir. Kiraci (bareboard charterer), tahsis olunan (time
charterer), tasitan (shipper) gibi malik olmayanlar adina yapilan harcamalarin,
dogrudan gemiyle ilgili olmadik¢a, deniz alacagi niteliginde olmadigi
tartismasizidir. Bu agidan kiraci veya tahsis olunan adina 6denen liman tiicreti

veya yiikleme-bosaltma masrafi, kural olarak, deniz alacagi olarak kabul
edilmelidir.*?®

Malik adma yapilan harcamanin gemiyle ilgili olup olmadigi hususu ise agik
degildir. Hatta TTK’nin 1352/I-p maddesinin lafz1, malik adina yapilan
harcamanin  gemiyle ilgili olmasi kosuluna baglanmadigi seklinde
yorumlanmasina miisaittir.

Konu hakkinda ayrintiya girilmesi ¢aligmanin sinirlarini agmakla birlikte,
ozellikle, maddenin amagsal yorumundan yalnizca gemiyle ilgili malik adina
yapilan harcamalar deniz alacagi olarak kabul edilmelidir.*® Aksine yorum
deniz alacagi kurumunun tesis amacina aykiri olacaktir. Zira malik adina yapilan
her tiirlii harcamanin deniz alacagi oldugunun kabul edilmesi halinde, deniz
alacagi niteligindeki istemlerin sinirh sekilde sayilmasina ihtiya¢ kalmayacaktir.
Yine malik adina karada yapilan bir harcama nedeniyle kiracinin kullaniminda
olan geminin ihtiyati haczi miimkiin olacaktir. Boyle bir sonucun ise deniz
alacag1 kurumun amacina aykiri olacagi tartismasizdir. Bu a¢idan liman harglari,
acente, kilavuz veya romorkor iicretleri, yiikkleme-bosaltma masraflari gibi
geminin igletilmesine yonelik harcamalar, geminin maliki adina yapilmadigi
siirece deniz alacag niteliginde olmamalidir.*®

128 1952 Briiksel Sozlesmesinin 1/I-n maddesinde harcama yapanlarin sayilan kisilerle smirl

oldugu hususunda 6zellikle bkz. David C. Jackson, Enforcement of Maritime Claims (B. 4,
Informa 2005), 2.232.

Bu tlir harcamalarin TTK’nin 1352/I-n maddesi uyarinca ayrica deniz alacagi olmast da
miimkiindiir.

129

130 Ayni yonde bkz. Yesilova Aras, 91.

181 Berlingieri, 3.388. Bu alacaklarin TTK nin 1352/I maddesi uyarinca ayri deniz alacagi olmasi

mimkiindiir.
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Gemi adamlarina gemide galigmalarindan dogan iscilik alacaklarin sirket adina
Odeyen ortagin, bu harcamasinin deniz alacagi niteliginde olup olmadigi ayrica
tartismaya degerdir. Zira TTK’nin 1352/I-0 maddesinde gemide calismalari
dolayistyla gemi adamlarina ddenecek iicretler deniz alacagi sayillmis ancak
iiclincli  kisilerce bunlara yapilan 0&demelerin deniz alacagi oldugu
aciklanmamistir. Yine TTK’ nin 1352/I-s maddesinde malikin hesabina 6denen
iicretler arasinda gemi adamlarinin is¢ilik alacaklar1 sayilmamaistir.

Bilindigi iizere gemilerin denizde ticari amagla kullanilmalar1 denize, yola ve
yiike elverisli olma kosuluna bagldir. Gemilerin yeterli say1 ve nitelikte gemi
adamlariyla donatilmasi ise gemilerin yola elverisli olmalariyla dogrudan
ilgilidir (TTK m. 932/I1). Gemilerin tiirii, sefer bolgesi ve biiyiikliigline gore
gemi adamlariyla donatilmasi gereken asgari sayilar ilgili mevzuatta'®? agik
sekilde diizenlenmistir. Gemi adamlarmin yeterlik dereceleri ve sayilar
yoniinden asgari sayida donatilmamis gemiler yola elverigsiz gemi sayilir ve
sefere ¢tkmalaria izin verilmez.'*® Dolayisiyla gemi adamlarina 6denen isgilik
alacaklarmin, TTK’nin 1352/I-p maddesi anlaminda malik adina yapilan
harcama olacag tartismasizdir.

Bununla birlikte is akdinin sona ermesi lizerine gemiden ayrilan ve iscilik alacagi
bulunmasina ragmen sirkete yonelik heniiz hukuki siire¢ baglatmayan bir gemi
adamina yapilan 6demenin, TTK’nin 1352/I-p maddesi kapsaminda olup
olmadig tartigma konusu olabilir. Zira is¢ilik alacagi 6denen gemi adami artik
gemide degildir. Dolayisiyla yapilan 6demenin, geminin isletilmesine yonelik
malik adina yapilan bir harcama niteliginde olmadigimin ileri siiriilmesi
miimkiindiir.

Kuskusuz konu hakkinda farkli yorumlarmn yapilmasi miimkiindiir. Ancak
ozellikle gemide calismasindan dogan iicret alacaklari, ayn1 zamanda, gemi
adamlarma gemi alacaklis1 hakki verir (TTK m. 1320/1-a).** Diger bir ifadeyle
gemi adami, 6denmeyen bu tiir alacaklari nedeniyle kanuni rehin hakkina
sahiptir. Gemi adamlar1, her zaman, geminin ihtiyati haczini saglama ve gemiyi
seferden ettirme hakkina sahiptir.

182 Bkz. Gemiadamlari ve Kilavuz Kaptanlar Yonetmeligi; Gemilerin Gemiadamlari le

Donatilmasina Iliskin Yénerge.

133 Gemilerin Gemiadamlari {le Donatilmasma iliskin Yénerge m. 8.

134 By konuda bkz. Atamer, Deniz Icra, 139; M. Baris Giinay, ‘Gemi Alacaklisi Hakk (Yetkin
2009), 107; Cuineyt Stizel, Gemi Alacaklist Hakki ve Gemi Ipotegi Hakkinda 1993 Cenevre
Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (B. 1, On Iki Levha 2012), 208.
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Ihtiyati haczine karar verilen bir geminin serbest birakilmasi i¢cin TTK m. 1371/1
uyarinca yapilan 6deme veya gosterilen teminat, deniz alacagi niteligindedir.*3®
Dolayisiyla bdyle bir riskin yasanmamasi amaciyla, is akdi sona eren gemi
adamlarina 6denen Ticretlerin de geminin isletilmesine yonelik malik adina
yapilan bir harcama olarak kabul edilmesinde bir engel olmamalidir.

d. Sirket Lehine Kefil Olunmasi

TTKnin 1352/ maddesi ve kaynak 1999 Gemilerin Ihtiyati Haczi
Sozlesmesi’nde malik lehine verilen kefalet veya garantilerin deniz alacagi
niteliginde olduguna dair agik bir hiikiim yoktur. Oysaki ortagin sirket lehine
kefil veya aval olmasi uygulamada siklikla karsilasilan bir durumdur. Bu
kapsamda, sirket lehine kefil oldugu veya aval verdigi borcu 6deyen ortagin,
sirkete ait geminin ihtiyati haczini isteme hakkina sahip olup olmadig1 ayrica
tartismaya deger kilmaktadir.

Hukuki niteligi itibariyle kefalet sozlesmesi, “kefilin alacakliya karsi, bor¢lunun
borcunu ifa etmemesinin sonuglarindan kisisel olarak sorumlu olmayt tistlendigi
sozlesmedir” (TBK m. 581/1). Kefilin iistlendigi borg, asil bor¢lunun borcunu ifa
etmemesi halinde sorumlu oldugu borcu 6demeyi istlenir. Hukuki anlamda
kefilin ifa ettigi bu borg, alacakli ile borglu arasindaki asil bor¢ degil; kefilin
sozlesmeyle iistlenmis oldugu kendi borcudur. Daha acik ifadeyle kefil, kefalet
sozlesmesi kapsaminda 6demeyi taahhiit ettigi kendi borcunu ifa eder.

Kefil veya avalist, hukuki anlamda kendi borcunu 6demis olsa da asil borcun
6denmemesi nedeniyle yapilan bu ifanin, gemi veya maliki adma yapilmis
harcama olarak kabul edilmesinin 6niinde hukuki bir engel olmamalidir. Zira bu
durumda da kefil veya avalist, bir anlamda, asil bor¢lu olan sirket adina bir
harcama yapmaktadir. Bu agidan kefil veya avalistin ifas1t TTK’nin 1352/1-p
maddesi kapsaminda deniz alacag olarak kabul edilmelidir.**

Bununla birlikte, her tiirlii kefalet iliskisi degil yalnizca gemi ve malikinin lehine
verilen kefalet nedeniyle yapilan ifalar bu kapsamdadir. Dolayisiyla yalnizca
geminin isletilmesi igin yapilan bir sozlesmeye kefil olan veya diizenlenen
kambiyo senedine aval veren ortagin, bu nedenle ifa etmek zorunda kaldig
edimler deniz alacagi niteliginde olmalidir.

135 Bkz. TTK m. 1352/1-p.

136 Buradaki kefalet veya avalin gemiyle ilgili bir borca verilmis olmasi gerektigi izahtan
varestedir.
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SONUC

TTK’nin 1352/ maddesinde ortaklarin dogrudan sirkete yonelik istemlerinin
deniz alacag1 olduguna dair ag¢ik bir hiikiim yoktur. Sorun, ortagin sirkete yonelik
isteminin sebebi veya kaynagina gore her bir somut olaya gore ¢éztimlenmelidir.
Bu anlamda, sirketin kotii yonetilmesi veya kar paymin 6denmemesi nedeniyle
ortagin sirkete yonelik istemi deniz alacagi niteliginde degilken; geminin
isletilmesi nedeniyle sirkete verdigi bor¢ veya kefaletten dogan istemler deniz
alacag niteliginde olabilecektir.

Bu farkli sonucun temel nedeni, TTK’nin 1352/ maddesinin, bir takim
degisikliklerle, 1999 Gemilerin Ihtiyati Haciz Sézlesmesi’nin 1/1 maddesinden
alimmis olmasidir. Kanun koyucunun bu tercihinin, uluslararas1 kurallarla
yeknesaklik saglanmasi baglaminda isabetli olsa da o&zellikle tek duran
malvarligi yabanci sicile kayitli gemiden ibaret olan bir ticaret sirketi
ortaklarinin, sirkete yonelik istemlerini teminat altina almada yetersiz kaldigim
soylemek yanlis olmayacaktir.

TTK’nin gerekgesi ve kanunlagma siirecinden, 1352/I maddesinin mehaz 1999
Gemilerin Ihtiyati Haciz Sozlesmesi’nin 1/1 maddesinden aynen almmadig
anlasilmaktadir. Ozellikle bankalarin istemi iizerine maddenin birinci fikrasinin
p bendine “gemi igin alinmis krediler dahil olmak tizere” ifadesi eklenmistir.
Yine maddenin birinci fikrasinin r ve s bentlerine ise mehaz s6zlesmedeki “veya
kiracis1” terimi alinmamigtir. Goriildiigii tizere Kanun Koyucu, deniz ticareti
aktdrlerinin istemine gére madde metninde bir takim degisikliklere gitmekten
¢ekinmemistir.

Tiirkiye’de hemen hemen tiim ticaret gemilerinin, bu amagla kurulan bir ticaret
sirketinin unvani altinda isletildigi, hatta her bir gemi icin ayr1 bir ticaret sirketi
kurulmasinin tercih edildigi dikkate alindiginda, bu yonde bir diizenlemeye
ihtiya¢ oldugunu sdylemek yanlis olmayacaktir. Bununla birlikte mehaz 1999
Gemilerin Ihtiyati Haczi Sozlesmesi’nin 1/1 maddesinde sayilmayan bir
alacagin, ulusal mevzuatta deniz alacagi olarak sayilmasi uygulamada pek ¢ok
soruna yol acacaktir. Bu agidan ortaklarin sirkete yonelik istemlerinin, deniz
alacagi olarak kabul edilmesi miimkiin degildir.

TTK’nin cebri icraya iligkin maddelerinin, hazirlik ¢alismalari devam eden Cebri
fcra Kanunu alinmasi planlanmaktadir. Hazirliklar: devam eden ve kamuoyuyla
paylasilan Taslak Kanun’un denizde cebri icra veya genel ihtiyati hacze iliskin
hiikiimleri arasina, en azindan, Tirk ticaret sirketi ortaklarinin sirkete yonelik
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istemlerinin sirkete ait Tiirk Bayrakli gemilerin ihtiyati haczini isteme hakki
verdigine dair 6zel bir hiikiim eklenmesi isabetli olacaktir. Boylelikle hem
yabanci bayrakli gemiler bakimindan mehaz 1999 Gemilerin ihtiyati Haciz
Sozlesmesi’nden sapilmamig; hem de ortaklik hakkindan dogan istemlerin
teminat altina alinmasi saglanmig olacaktir. Bu yonde bir tercih, ayn1 zamanda,
ortaklarin bu amagla sirket kurmalarini tesvik edeceginden Tiirk denizciliginin
gelismesine de olumlu bir katki saglayacaktir.
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OZET

TTK’nin 1353/1 maddesi geregi borglunun malvarligindaki geminin ihtiyati haczine
karar verilebilmesi i¢in istemin deniz alacagi niteliginde olmas1 gereklidir. Deniz alacagi
haricindeki diger bir alacak i¢in gemi hakkinda ihtiyati haciz karar1 verilmesi hukuken
miimkiin degildir (TTK m. 1353/III). Deniz alacagi niteligindeki istemler ise TTK nin
1352/ maddesinde sayilmistir. Ticaret sirketi ortaklarinin sirkete yonelik istemleri bu
alacaklar arasinda degildir. Uygulamada duran malvarhigi yalnizca gemiden ibaret olan
sirket sayis1 oldukga yiiksektir. Bu agidan ortagin dogrudan sirkete yonelik istemlerinin
deniz alacag: niteliginde olup olmadig1 olduk¢a onemlidir. Bu kapsamda caligmada,
ortaklarin sirkete yonelik muhtemel istemlerinin sirkete ait geminin ihtiyati haczini
isteme hakki verip vermedigi konusu incelenmistir.

Anahtar Kelimeler: sTicaret Sirketi *Deniz Alacagi *Geminin Thtiyati Haczi «Gemi
*Ortaklik

INTRODUCTION

In legal terms, an arrest is the antecedent and temporary seizure of the debtor’s
assets by a court order for the purpose of guaranteeing the timely payment of a
pecuniary claim.! Pursuant to article 257(1) of the Execution and Bankruptcy
Code (EBC), it is generally possible to issue an arrest order for any type of

1 UDSC, 29.06.2017, E. 2016/1, K. 2017/6; GACC, 18.01.2017, E. 2014/2492, K. 2017/11; 19th
CC, 25.04.2008, E. 2008/3380, K. 2008/4430; 19th CC, 25.09.2012, E. 2012/8229, K.
2012/13512.
<https://ea70330bbfe919e2312426c9be35e661274d7d97.vetisonline.com/arama/mahkeme-
kararlari> accessed 02 August 2025. Although the title of the Ninth Section of the Execution
and Bankruptcy Code (EBC) (EBC art. 257 to 268) is “arrest,” the concept is not explicitly
defined in the Law. For definitions in scholarly works that use similar expressions, generally
see: Baki Kuru, Icra ve iflas Hukuku Ders Kitabi (1st edn, Yetkin Yayinlar1 2017) 348; Hakan
Pekcaniztez, Oguz Atalay, Meral Sungurtekin Ozkan and Muhammet Ozekes, Icra ve Iflas
Hukuku, Ders Kitabi (5th edn, Vedat Kitapcilik 2018) 303; Ramazan Arslan, Ejder Yilmaz,
Sema Tagpmar Ayvaz and Emel Hanagas1, Icra ve Iflas Hukuku (Updated 5th edn, Yetkin
Yaymlar1 2020) 442; Erhan Giinay, Usul Hukukunda Ihtiyati Tedbir ve Ihtiyati Haciz (Updated
3rd edn, Seckin Yaymlar1 2024) 283; Talih Uyar, Alper Uyar and Ciineyt Uyar, Icra
Hukukunda Ihtiyati Haciz (1st edn, Bilge Yaymevi 2018) 2; Umut Akdeniz, ‘Thtiyati Haciz
Miiessesi (2006) 10(1-2) Gazi Universitesi Hukuk Fakiiltesi Dergisi 197, 198.
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pecuniary claim, provided that it is due? and not secured? by a pledge.* However,
in the case of the arrest of ships, there are three deviations from this general
principle.

The first of these is the possibility of requesting the arrest of a ship even for
claims secured by a statutory or contractual pledge [TCC art. 1353(11)]. The
second significant difference is that an arrest order can only be issued for a ship
in respect of maritime claims. In other words, for an arrest order to be issued
against a ship, the claim must be included in one of the twenty-two paragraphs
enumerated in article 1352(1) of the Turkish Commercial Code (TCC). From this
perspective, it is legally impossible to issue an arrest order against a ship to
secure claims other than those exhaustively listed in TCC art. 1352(1) [TCC art.
1353(111)]. The third difference is the possibility of ordering the arrest of a ship
even for maritime claims® that are non-pecuniary in nature.®

2 Itis possible to request arrest even for unmatured receivables in cases where the debtor does
not have a specific place of residence or engages in actions such as concealing or attempting
to escape with their assets to avoid paying the debt. See EBC art. 257(11) and TCC art. 1353(V).
For detailed information, generally see: Kuru, 348; Pekcanitez, Atalay, Sungurtekin Ozkan and
Ozekes, 303; Arslan, Yilmaz, Taspmar Ayvaz and Hanagasi, 442; Hasan Ozkan, Ihtiyati
Tedbir, Delil Tespiti, Ihtiyati Haciz ve Kamu Alacagimin Tahsilinde Ihtiyati Haciz (1st edn,
Legal Yayincilik 2015) 893; Giinay, 283; Uyar, 2593.

3 However, “arrest is possible for the part of the receivable exceeding the amount secured by a
pledge.” 11th CC, 13.11.2013, E. 2013/16407, K. 2013/20332
<https://ea70330bbfe919e2312426¢c9be35e661274d7d97.vetisonline.com/belge/y-11-hd-e-
2013-16407-k-2013-20332-t-13-11-
2013/3928818/%22ihtiyati+haciz%22+alaca%c4%9f%c4%b1n+rehni+a%c5%9fan+k%c4%
b1sm9%c4%b1+i%c3%a7in> accessed 02 August 2025. Also see Uyar, 2591 (decisions cited
in footnote 19).

4 For the general conditions of the request for arrest (ihtiyati haciz) under article 257 of the
Execution and Bankruptcy Law (EBC), see generally. Kuru, 349; Pekcanitez, Atalay,
Sungurtekin Ozkan ve Ozekes, 304; Arslan, Yilmaz, Taspinar Ayvaz ve Hanagasi, 443; Talih
Uyar, ‘Thtiyati Haciz Isteminin Kosullarr® (2017) 19(Ozel Say1) Dokuz Eyliil Universitesi
Hukuk Fakiiltesi Dergisi 2585, 2587.

5 Regarding the fact that claims that are non-pecuniary in nature are included among the claims
enumerated as maritime claims in TCC article 1352, and that the word “claim” in the literal
wording of the article refers to claims not aimed at collecting a pecuniary claim, see: Ecehan
Yesilova Aras, 1999 Tarihli Milletlerarasi Sézlesme Geregi, Geminin Ihtiyati Haczi Kararinin
Infazi “Arrest” (Ist edn, Yetkin Yaymlar1 2023) 71 (footnote 97). Regarding the fact that arrest
pursuant to the EBC is a temporary legal protection system specially established for pecuniary
claims, and that in this state it differs from the measure of protection of an interim injunction.
see: Pekcanitez, Atalay, Sungurtekin Ozkan ve Ozekes, 303; Ozkan, 893; Giinay, 283.

6 Kerim Atamer, Deniz Ticareti Hukuku, C. IV, Deniz Icra Hukuku (2nd edn, On iki Levha
Yaymlar1 2019) 379 (Deniz icra); Sinan Can Konyali, Milletleraras: Ozel Hukukta Gemilerin
Ihtiyati Haczi (2st edn, Adalet Yaymevi 2024) 113.
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Subject to compliance with these general principles, it is undisputed that partners
of a commercial company also have the right to request the arrest of the
company’s ship in order to secure their claims that qualify as maritime claims.
Nevertheless, claims arising from partnership rights, such as profit share,
preemptive rights, or liquidation share, are not explicitly enumerated as maritime
claims in TCC article 1352(1). Only sub-paragraph (u) of TCC article 1352(1)
stipulates that “Any dispute between the co-owners of the ship regarding the
operation of the ship or the proceeds derived therefrom,” and sub-paragraph (f)
of the same article stipulates that “Any contract for the use or hire of the ship,
regardless of whether a charter party has been concluded,” constitute a
maritime claim.

As can be understood from the literal wording of the aforementioned articles, for
disputes concerning the operation of the ship or the proceeds derived from the
ship to qualify as a maritime claim, this is contingent upon the existence of a
charter or ownership relationship between the partners. In Turkish Law,
however, commercial companies, without exception, possess an independent
legal personality separate from their partners [TCC art. 125(1)]. Consequently,
the status of partnership neither confers a right of ownership over the ship
belonging to the commercial company nor does it create a legal relationship
similar to a ship charter between the partners. Regarding a ship whose ownership
belongs to a commercial company, the status of ‘shipowner’ belongs solely to
the company.” The company partner is in no way positioned as the owner,
charterer, or operator of a ship belonging to the company.

However, in practice, it is rarely encountered that multiple individuals utilize a
ship in maritime trade by establishing co-ownership within a joint venture in ship
operation or through joint ownership within an ordinary partnership. Almost
without exception, partners opt to establish a company for the purpose of
operating the ship and choose to register the ship in the name of that company,
often for reasons such as liability or taxation.® The fixed assets of a company

7 Cf. TCC art. 1064(ll). In this matter, see also: Kerim Atamer, Deniz Ticareti Hukuku, Vol. |
(1st edn, On Iki Levha Yaymlari 2017) 845 (Deniz Ticareti).

8  The view is also supported by the fact that almost all shipowners registered with the Chamber
of Shipping (IMEAK), to which merchants engaged in maritime trade are obliged to register
pursuant to article 9/1 and IV of the Law on the Union of Chambers and Commodity Exchanges
of Tiirkiye, and the Turkish Shipowners’ Association, which represents the great majority of
shipowners in Tiirkiye, are commercial companies. For information, see: Chamber of
Shipping, “Uyeler”, https://www.denizticaretodasi.org.tr/tr/uyeler/tumu> accessed 03 August
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established in this manner often consist solely of this ship. In other words, the
ship belonging to the company constitutes the most important and valuable
security for the creditors’ claims against the company. From this perspective, it
is extremely important whether a claim directed directly against the company,
such as a company partner’s claim for dividends or for the repayment of loans
extended to the company, especially when the commercial company’s assets
consist solely of the ship used in maritime trade, qualifies as a maritime claim.

In this study, within the scope of the judicial decisions reached and the TCC, it
has been examined whether the partners’ potential claims against the company
constitute a maritime claim and consequently, whether they grant the right to
request the arrest of the ship belonging to the company. The study specifically
sought an answer to the question of whether a special regulation should be made
regarding this matter.

I. TERMINOLOGY AND SCOPE OF THE STUDY

The term “company” or “partnership” in Turkish law,’ is an umbrella concept
used to denote associations established by contract through the combination of a
sufficient amount of capital for the purpose of engaging in economic activity.°
Companies possess different characteristics depending on the law under which
they are regulated, whether or not they have legal personality, their capital
structure, the distinction between partnership and capital companies, and the
form of liability. Of these, the ordinary partnership, which is established by at
least two natural or legal persons for the purpose of generating economic benefit,

2025; Turkish Shipowners’ Association, “Uyelerimiz”,
<https://armatorlerbirligi.org.tr/uyelerimiz> accessed 03 August 2025.

® In Turkish law, the terms company and partnership are synonymous statutory terms and can
be used interchangeably. See TCC art. 1531.

10 For general information regarding the concept of company/partnership in Turkish Law, see
generally. Yasar Karayal¢in, Ticaret Hukuku Dersleri, Sirketler Hukuku (1st edn, Giizel
Istanbul Matbaas1 1965) 36; Gonen Eris, Ticari Isletme ve Sirketler, C. Il (3rd edn, Segkin
Yayinlar1 2017) 1403 (Sirketler IT); Reha Poroy, Unal Tekinalp ve Ersin Camoglu, Ortakiiklar
Hukuku, C. | (15th edn, Vedat Kitap¢ilik 2021) 23 (Ortakliklar T); Hasan Pulasli, Sirketler
Hukuku Genel Esaslar (7th edn, Adalet Yaymevi 2021) 574 (Genel Esaslar); Abuzer
Kendigelen ve Ismail Kirca, Sirketler Hukuku, C. | (1st edn, On iki Levha Yaymcilik 2021) 8
(Sirketler I); Fatih Bilgili ve Erhan Demirkapi, Sirketler Hukuku Dersleri (8th edn, Dora
Yayinlar1 2021) 1; Hasan Pulasl, Sirketler Hukuku Serhi, C. | (4th edn, Adalet Yayinevi 2022)
3 (Serh I); irem Aral, ‘Sirketler Hukukuna Giris’, Sami Karahan (ed), Sirketler Hukuku (2nd
edn, Mimoza Yaymlar1 2013) 21 Ahmet Fatih Ozkan, ‘Ticaret Sirketleri, Tiirleri’, Ismail Kirca
(ed) Sirketler Hukuku Serhi, C. | (1st edn, Segkin Yaylari1 2023) 39.
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does not possess legal personality.!! However, legal entities formed by one or
more persons, adhering to a written company contract and choosing one of the
company types specified in the TCC to achieve an economic purpose, are termed
as commercial companies (TCC art. 124(1)).

Among commercial companies, ordinary partnership and limited partnership are
classified as partnership companies; joint stock company, limited liability
company, and joint stock company whose capital is divided into shares are
classified as capital companies (TCC art. 124(11)).}2 Except for the limited
partner,’* in partnership companies, the liability of the partners for the
company’s debts is secondary, joint and several, and unlimited.** In other words,
creditors who cannot collect their receivable from the company have the right to
proceed against the personal assets of the partners, and even request their
bankruptcy. In capital companies, however, the liability of the partners is, as a
rule, limited to the capital they have undertaken to contribute to the company.
Creditors, as a rule, cannot apply to the partners for their claims against the
company.’®

1 For detailed information and evaluation regarding the consequences of the ordinary partnership
lacking legal personality, especially concerning its consequences for legal capacity and under
Turkish Law, see generally. Oru¢ Hami Sener, Adi Ortakiik (1st edn, Yetkin Yaynlar1 2008)
152; Poroy, Tekinalp ve Camoglu, Ortakliklar I, 83; Kendigelen ve Kirca, Sirketler I, 49.

12 Although cooperatives are counted as a commercial company in TCC art. 124(1), they are not
shown as either a partnership company nor a capital company in the second paragraph of the
same article. This situation has led to discussions in practice regarding whether cooperatives
are merchants. See Ismail Kirca, ‘Kooperatiflerin Tacir Niteligi Hakkinda Yargitay’m Tutumu:
Kanuna Aykir1 Yorum mu Yoksa Ortiilii Bosluk Doldurma Gayreti mi?’ (2017) 33(2)
BATIDER 5, 6. The Grand General Council for the Unification of Case Law, however, unified
the case law to the effect that cooperatives are merchants. UDSC., 12.11.2021, E. 2020/2, K.
2021/3 (O.G. 01.04.2022/31796).

13 The partner in limited partnerships whose liability is limited to the capital they have
contributed or committed to contribute to the company. See generally: TCC art. 304(l1).

14 TCC art. 236, TCC art. 236 and TCC art. 317.

% In addition to these general rules concerning liability, in ordinary partnerships and
partnerships, every partner possesses the right of management and representation arising from
the law. Partners may, if they wish, delegate the authority for management and representation
to other partners or to third parties. Even in this case, extraordinary affairs and transactions
become valid against the company only by the unanimous consent of all partners (TCC art.
223). In capital companies, however, there is a separate organ of management and
representation called the board of directors or manager. These organs have the authority to
carry out all kinds of affairs and transactions falling within the scope of the company’s field
of activity, without distinction between ordinary and extraordinary matters (TCC art. 371).
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Pursuant to the liability regime in partnerships, partners, excluding the limited
partner, always have the right to recourse against the other partners. For this
reason, the sole security for a partner’s claims against the company is not limited
to the ship belonging to the company in partnerships. However, in capital
companies, the company’s capital constitutes the most important security® for
partners to realize their claims.

As emphasized above, in practice, capital companies, namely joint stock
companies or limited liability companies, are generally preferred for the joint use
of a ship in maritime trade. For these reasons, the scope of this study is limited
solely to the claims of joint stock and limited liability company partners directed
against the company. Within this scope, the term “company” has been used in
the study to denote either a joint stock or a limited liability company; and the
term “partner” has been used to refer to “shareholders” in joint stock companies
and “partners™ in limited liability companies.'’

Il. JUDICIAL DECISIONS

Three Regional Court of Justice (RCJ) decisions?® related to the matter have been
accessed. In all three decisions, the appellate authority ruled that claims
regarding the infringement of partnership rights do not confer the right to
precautionary arrest over a ship belonging to the company. In this section of the
study, the aforementioned first instance court and RCJ decisions have been
briefly summarized, followed by a short evaluation of the decisions.

16 Aggrieved partners/shareholders have the right to request compensation for their damages
from the board of directors, manager, or executives, according to the specific characteristics
of the concrete case. TCC art. 553 and TCC art. 644.

Due to the differing structures of the two companies, the term “shareholder” is used in the TCC
to refer to the partners/members of a joint stock company, while the term “partner” is used for
a limited liability company. See TCC art. 329(11) and 573(1I).

18 The parties, the ship for which arrest was requested, and the grounds for the claim of two of
these decisions belong to the same incident. For this reason, only two Istanbul Regional Court
of Justice (RCJ) decisions have been included in the study. For the decision not included in the
study, see. Istanbul RCJ. 14th CC, 04.10.2018, E. 2018/1354, K. 2018/1010
<https://legalbank.net/belge/istanbul-RCJ-14-hukuk-dairesi-kararlari-e-2018-1354-k-2018-
1010-t-04-10-2018/3455595/> accessed 13 July 2023.

17
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1. Decision of the Istanbul Regional Court of Justice (RCJ) 12th Civil
Chamber

A. Summary of the Decision

The parties in the case subject to the decision of Istanbul RCJ 12th Civil
Chamber, dated 01.11.2018, Docket No. (E.) 2018/1672, Decision No. (K.)
2018/1348,° are partners of a limited liability company whose sole fixed asset
is understood to be a Malta-flagged ship. The claiming partner requested the
precautionary arrest of the company’s ship pursuant to TCC article 1352(1)(u),
claiming that all affairs and transactions related to the company’s activities, and
thus the operation of the ship, were carried out by the other party, but that “the
ship’s accounts were not kept transparent, only the other partner benefited from
the profits derived from the operation of the ship, and the company ’s commercial
books were not shown despite being requested... ”

The court of first instance emphasized that since the ship belonged to the limited
liability company, the status of ‘shipowner’ belonged to the company of which
the parties were partners, and denied the arrest request on the grounds that

“The plaintiff being a shareholder in the shipowning company does not
mean that he also has an ownership share in the ship, that the existence of
a joint venture in ship operation cannot be inferred between the company
partners given TCC article 1064/2... and therefore, the claim is not a
maritime claim.”

The appellate authority, Istanbul RCJ 12th Civil Chamber, summarized that
article 135(1)(u), which the plaintiff based his arrest request upon, defines any
dispute between the co-owners of the ship regarding the operation of the ship or
the proceeds derived from the ship as a maritime claim,

“Given that the ship subject to precautionary arrest in the concrete case is
owned by the ... Ltd company claims regarding the infringement of
partnership rights, asserted by a partner of the shipowning/owner
company, cannot be accepted as a dispute between the co-owners of the
ship regarding its operation or the proceeds derived from the ship;
consequently, it is not possible to accept the claim based on these
allegations as a maritime claim.”

19 For the decision, see. https://legalbank.net/belge/istanbul-RCJ-12-hukuk-dairesi-kararlari-e-
2018-1672-k-2018-1348-t-01-11-2018/3936155/> accessed 12 July 2023.
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B. Evaluation

From the decision summarized above, it is understood that the Istanbul RCJ 12th
Civil Chamber accepted that claims regarding the operation of the ship or the
proceeds derived from the ship, as stipulated in TCC article 1352(1)-u, constitute
a maritime claim only in respect of “co-owners of the ship.” According to the
Istanbul RCJ 12th Civil Chamber, since the ship subject to the case is owned by
the limited liability company, the status of ‘shipowner’ belongs to the company.
The plaintiff, however, is merely a partner of the company and does not have a
direct ownership right over the ship. From this perspective, co-ownership cannot
be asserted between the plaintiff partner and the commercial company or the
other partner. Therefore, TCC article 1352(1)(u) cannot be applied to the concrete
case.?°

As will be discussed in detail later, TCC article 1352(1)(u) defines only disputes
concerning the operation of the ship or the proceeds derived from the ship,
arising between partners who own the ship under co-ownership or joint
ownership as a maritime claim. In Turkish law, commercial companies, as a rule,
are entitled to benefit from all kinds of rights and assume obligations within the
framework of TCC art. 48 [TCC art. 125(11)]. Consequently, when a ship
belonging to the company is used in the water for the purpose of generating
economic benefit, again in the name of the company, the status of ‘shipowner’
belongs solely to the commercial company. Regardless of their share in the
company, it is not legally possible to refer to the partners as having the status of
‘shipowner’.%

In the case at hand, the sole owner of the ship is the limited liability company.
Thus, the status of ‘shipowner’ belongs solely to the defendant company, and the
plaintiff partner does not, for this reason, possess the status of ‘shipowner’ or
‘operator’. Furthermore, it is not possible to assert any legal relationship arising
from ownership between the partner and the defendant company or the other
partner. If the expression “co-owners of the ship” in TCC article 1352(I)(u) is
understood to mean co-ownership as defined in property law, it can be said that
the decisions of the court of first instance and the appellate court are appropriate.

20 Perhaps due to being bound by the grounds for appeal, the Istanbul RCJ 12th Civil Chamber
only conducted an evaluation pursuant to TCC art. 1352(1)(u); it did not enter into the
discussion of whether the other provisions of TCC art. 1352 grants such a possibility to
commercial company partners.

2 Cf. TCC art. 1061.
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2. Decision of the Istanbul RCJ 14th Civil Chamber

A. Summary of the Decision

In the case subject to the decision of Istanbul RCJ 14th Civil Chamber, dated
07/02/2020, Docket No. (E.) 2020/1336, Decision No. (K.) 2020/898,% the
plaintiffs are partners of a limited liability company whose sole fixed asset
consists of the ship subject to the lawsuit. The plaintiffs claimed that

“they were pressured to sell the company’s ship and withdraw from the
partnership (by threatening to harm them and their families), and that they
were forced, under threat and intimidation, to authorize an individual they
did not know (named...) to sell all of the company’s shares to any person
or persons”

at any price. They alleged that the company shares were subsequently
transferred to another party and requested the precautionary arrest of the
company’s ship and a prohibition on its sailing pursuant to TCC art. 1352(1)(t),
as well as an interim injunction prohibiting the transfer of its ownership to third
parties.

The court of first instance, on the grounds that there was a dispute concerning
the ownership of the ship subject to the lawsuit that had been escalated to the
Public Prosecutor’s Office, accepted the plaintiffs’ arrest request pursuant to
TCC article 1352(I)(t), but denied the request for an interim injunction.
Furthermore, the court of first instance denied the defendant’s objection to the
arrest order, stating that:

The ship’s ownership belongs to the company objecting to the arrest, that
the company has no assets other than the said ship, that the applicants claim
their ownership rights based on shareholding and ownership rights over the
ship continue because the transactions related to the transfer of their shares
in the company are invalid due to vitiated consent; and since TCC article
1352(I)(t) stipulates that claims arising from any dispute concerning the
ownership or possession of the ship are of the nature of a maritime claim,
there was no aspect contrary to procedure or law in issuing a precautionary
arrest order in favor of the applicants based on a dispute arising from
shareholding-based ownership rights.”

Istanbul RCJ. 14th CC, on the other hand, ruled that for a decision to be made
on the arrest of the ship, the claim subject to the allegation must be a “maritime

22 For the decision see. https://legalbank.net/belge/istanbul-RCJ-14-hukuk-dairesi-kararlari-e-
2020-1336-k-2020-898-t-17-09-2020/3851070/> accessed 13 July 2023.
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claim” as restrictively enumerated in TCC art. 1352(1), whereas in the concrete
case:

“The ship subject to arrest is owned by the objecting ... Co.... the claims
of a partner of the shipowning/owner company regarding the
infringement of partnership rights do not confer upon the creditor the right
to request a arrest over the company’s ship... the ownership of the ship
belongs to the said company, and the dispute arising from company
partnership cannot be accepted as a dispute regarding the ownership of the
ship within the meaning of TCC article 1352(1)(u).”

On this ground, it ruled that the decision regarding the arrest of the ship was
contrary to procedure or law.

B. Evaluation

It is understood from the reasoned decision of the appellate court that the
plaintiffs’ claims were not merely limited to certain rights arising from the
partnership relationship, but that they requested an interim measure for the
determination of the invalidity of the share transfer transaction, due to being
forced to transfer their shares in the company through threat and deceit, and for
the prevention of the transfer of the ship, which is the company’s sole fixed asset,
to third parties. Furthermore, from the text of the decision, it is concluded that
the court of first instance accepted that if the transactions related to the transfer
of company shares were invalid, the plaintiffs’ “rights based on ownership over
the ship continued, ” meaning that the partners possessed an “ownership right
arising from shareholding” over the company’s ship.

The Istanbul RCJ 14th CC, however, based its decision on the reasoning that the
term “co-owners of the ship” in TCC article 1352(1)(u) signifies ownership in
the context of property law; and that a co-ownership relationship does not arise
between the commercial company, which is the owner of the ship, and the
company partners. Contrary to the court of first instance, according to the
Istanbul RCJ 14th CC, disputes arising from company partnership do not grant
the right to request precautionary arrest pursuant to TCC article 1352(1)(u).?®

As emphasized above, when a ship belonging to a commercial company is used
in the water for the purpose of generating economic benefit in the name and for

2 It is understood from the text of the decision that the first instance court accepted the request
for the arrest of the ship pursuant to TCC article 1352(1)(t); while the Istanbul RCJ 14th Civil
Chamber based its grounds for refusal on TCC article 1352(1)(u).
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the account of the company, the status of ‘shipowner’ belongs solely to the
company. Not only do the company partners not acquire the status of shipowner
or operator, but a co-ownership relationship in the context of property law does
not arise between them and the defendant company. From this perspective,
assuming that the expression “co-owners of the ship” in TCC article 1352(1)(u)
refers to co-ownership in property law, it would not be incorrect to state that the
appellate court’s decision is appropriate.

I11. ARREST OF SHIPS IN NATIONAL AND INTERNATIONAL LAW

Ships, being one of the most important assets for a creditor to realize their claim,
are vehicles that are constantly in motion in line with their designated purpose.
Furthermore, in the operation of ships, the interest of third parties, particularly
those involved with the cargo, exists in addition to the shipowner. For this
reason, the arrest of ships is specially regulated in international and national
legislation.?*

1. The Concept of Arrest of Ships

A. Definition

In article 1(2) of the International Convention on Arrest of Ships, 1999 (1999
Arrest Convention),® the arrest of a ship?® is defined as “any detention or
restriction on removal of a ship by order of a court®” to secure a maritime claim.”

24 1In this matter, generally see: Ergon Atilla Cetingil, Mukayeseli Hukuk Acisindan Gemilerin

Izhtiyati Haczi (1st edn, Istanbul Universitesi Yaynlar1 1972) 1; Nuray Eksi, Yabanci Gemilerin
Intiyati Haczi (1st edn, Beta Yaymlgrl 2000) 1; Atamer, Deniz Icra, 165; Onur Yilmaz,
Gemilerin Ihtiyati Haczi (1st edn, On Iki Levha Yayinlar1 2023) 68; Konyali, 59.

%5 For the text of the Convention, see

https://treaties.un.org/doc/Treaties/1999/03/19990312%2009-14%20AM/Ch_XI1_8p.pdf>
accessed 02 August 2025.

% In the official translation published in the Official Gazette on 03.05.2019, the term “ihtiyati
haciz” was used as the equivalent of “arrest” in art. 1(2) of the 1999 International Convention
on the Arrest of Ships. In the unofficial translation of the Convention made in 1999, the term
“arrest” was preferred “instead of one of the words attachment, seizure, arrest, upon the
determination that the term was used in relation to the detention of ships.” See Giindiiz Aybay,
N. Oral, M. Oguziilgen, S. Parlakyildiz, E. Aybay ve D. Ozdemir, ‘Gemilerin Tutuklanmasina
Ilisklin Uluslararas1 Sézlesme’ (1999) 4(1-2) Deniz Hukuku Dergisi 159. For the view that the
term “arrest” covers two different alternatives: “seizing the ship or restricting its movement,”
see Yesilova Aras, 9. Also see Dogus Taylan Tiirkel, ‘Gemilerin Ihtiyati Haczinde Borglunun
Korunmas1’ (Doktora Tezi, Dokuz Eyliil Universitesi 2017) 53.

In article 1(5) of the 1999 Arrest Convention, the term “court” is defined as any competent
judicial authority of a State.

27
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In this sense, the arrest of a ship is the temporary seizure of a ship via judicial
authorities for the purpose of securing a limited number of claims designated as
maritime claims.?

The arrest of a ship is the most significant legal protective measure aimed at
securing the creditor’s right to claim.?® In this respect, it resembles the arrest
institution regulated in the EBL. However, the arrest of ships is not, in the legal
sense, an arrest regulated by EBL articles 257 et seq.*® The two institutions differ
in many aspects.

Firstly, the arrest of a ship can only be requested for one or more claims
exhaustively enumerated in TCC article 1352(1),3! which are defined as maritime
claims. Arrest of a ship cannot be requested for a right to claim that is not
considered a maritime claim (1999 Arrest Convention art. 2/2; TCC art.
1353(111)).22 Furthermore, contrary to EBL article 257(1), it is not mandatory for
the claim to be unsecured by a statutory or contractual pledge for the arrest of a
ship (TCC art. 1353(11)). Additionally, it is possible to order the arrest of a ship
even for maritime claims that are non-pecuniary in nature.®® Arrest within the
meaning of the EBL, however, is a temporary legal protection system
specifically established for pecuniary claims that are unsecured by a pledge.®*

28 Ppekcanitez, Atalay, Sungurtekin Ozkan and Ozekes, 320. For terms and definitions also see.

Atamer, Deniz Icra, 197; M. Ali Aksoy, ‘Gemilerin Ihtiyati Haczi’ (2016) 123 TBB Dergisi
259, 261; Yesilova Aras, 33.

29t should also be emphasized that the creditor, depending on the specifics of the concrete case,
has the right to resort to arrest (HMK art. 389), arrest (EBC art. 257), or final arrest against the
debtor’s other assets outside of the ship.

30 Yesilova Aras, 44.

81 Cf. 1999 Arrest Convention art. 1(1).

32 The arrest of a ship is the sole legal method aimed at securing claims that qualify as maritime
claims. More clearly expressed, just as the arrest of the ship cannot be requested to secure
claims that are non-maritime in nature, no other interim measure or prohibition of sailing may
be ordered against the ship for maritime claims, except for the arrest of the ship itself. (TCC
art. 1353(1)).

3 Atamer, Deniz Icra, 379; Yesilova Aras, 72.

3 Arrest is a temporary legal protection system specially established for pecuniary claims. In
this state, it differs from the precautionary measures, which is another protective measure.
Pekcanitez, Atalay, Sungurtekin Ozkan and Ozekes, 303; Ozkan, 893; Giinay, 283.
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The arrest of a ship is a temporary legal protection measure aimed at enabling
the creditor to realize their claim in the shortest possible time and with ease.®
The ship for which arrest has been ordered is detained from sailing and placed
under custody by the competent execution office upon the creditor’s request
(TCC art. 1366(1)). In this sense, the most important function of the arrest of a
ship is to ensure the custody of the ship to provide security for the creditor’s right
to claim.®® The claimant, whose claim has been definitively established as a
creditor, gains the opportunity to realize their claim through the definitive seizure
and liquidation of the ship, or through the funds deposited for the ship’s release,
following the conclusion of the proceedings.

The arrest of a ship also serves to provide substitute security. This function of
ship arrest emerges particularly as a result of the enforcement of the arrest order.
Indeed, it is possible to provide alternative solutions by suggesting different
arrangements or securities to ensure the ship can resume its voyage, proposed by
the debtor or the non-debtor owner or carrier who are negatively affected by the
enforcement of the order.*’

B. International Sources

The differing practices of states regarding the arrest of ships necessitated that the
matter be regulated by an international convention,® and for this purpose, the
International Convention Relating to the Arrest of Sea-Going Ships, 1952 (1952
Arrest Convention) was adopted.*® The Convention, which entered into force on

35 Furthermore, Pekcanitez, Atalay, Sungurtekin Ozkan, and Ozekes state that arrest in a general

sense should be counted among the types of forced execution, specifically as partial

enforcement. Pekcanitez, Atalay, Sungurtekin Ozkan and Ozekes, 8.
36

Yesilova Aras, 44.

87 For further information see. Yesilova Aras, 60.

3 Cetingil, 161. For Preparation proccess see. Konyali, 60.

39 For contract text see. https://treaties.un.org/doc/publication/unts/volume%20439/volume-439-
i-6330-english.pdf> accessed 02 August 2025. For unofficial Turkish text and information,
see: Georges Ripet, ‘Deniz Hukukunun Tevhidi Hakkinda 1952 Tarihli Briiksel Anlagmalar1”
(1953) 19(1-2) IUHFM 432, 453; Fahiman Tekil, Uluslararas: Konvansiyonlar (1st edn, Tekil
Nesriyat 1987) 30-35 (Uluslararasi Konvansiyonlar).
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February 24, 1956* and to which Tiirkiye is not a party,** applies in any
contracting state to all seagoing ships flying the flag of a contracting state (1952
Arrest Convention art. 8(1)). Pursuant to the 1952 Arrest Convention, arrest on
a ship can only be applied for a maritime claim, one of the seventeen claims
exhaustively enumerated in article 1(1) of the Convention, and by a judicial
decision.*?

Problems arising from the application of the 1952 Arrest Convention
necessitated the drafting of a new convention,* and for this purpose, the 1999
Arrest Convention was prepared.* This final Convention on the subject entered
into force on September 14, 2011.%

The 1999 Arrest Convention also stipulates that an order for the arrest of a ship
is provided only for the limited number of maritime claims enumerated in article
1(1) of the Convention. The number of maritime claims was increased compared
to the 1952 Arrest Convention. Within this scope, the maritime claim concerning
“loss or damage caused by collision or any other means” was redefined as “loss
or damage caused by the operation of the ship (art. 1(1)(a)),” thereby expanding
the scope of the maritime claim.*® Furthermore, “damage or threat of damage
caused by the ship to the environment, coastline or related interests (art.
1(1)(d)),” “costs and expenses relating to the raising, removal, recovery,
destruction or rendering harmless of a ship that is sunk, wrecked, stranded or
abandoned (art. 1(1)(e)),” “port, canal, pier, or other waterway charges and dues

40 Pursuant to article 14(a) of the 1952 Arrest Convention, the Convention shall enter into force
between the first two states ratifying it six months after the date of deposit of the second
instrument of ratification; and for each subsequent State, the ratification shall enter into force
six months after the date of deposit of its own instrument of ratification. For detailed
information and evaluation, see generally: Cetingil, 173.

41 Regarding the fact that Tiirkiye did not accede to the 1952 Arrest Convention “on the grounds
that the right to arrest was restricted,” see generally: Tiirk Ticaret Kanunu Tasarisi Adalet
Komisyonu Raporu (1/324) (Period 23, Legislative Year 2, Issue No: 96), 414.

42 For detailed information and evaluation regarding the conditions for the application of the 1952
Arrest Convention, see generally: Cetingil, 164; Tekil, 35; Fahiman Tekil, Deniz Ticareti
Hukuku (1st edn 1, Bozak Matbaast 1973) 281 (Deniz Ticareti).

4 Yesilova Aras reports that a working group was established within CMI for the purpose of
revising the 1952 Arrest Convention, but due to the problems being too extensive to be
resolved by an amendment protocol, it was decided to prepare a new convention. Yesilova
Aras, 13.

44 Atamer, Deniz Ticareti, 211.

4 https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XII-
8&chapter=12&clang=_en> accessed 02. August 2025.

46 Fahiman Tekil, Deniz Hukuku (6th edn, Alkim Yaylar1 2001) 485 (Deniz Hukuku).
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(art. 1(1)(n)),” “insurance premiums, including mutual insurance calls, in respect
of the ship (art. 1(1)(q)), and any commissions, brokerages or agency fees (art.
1(1)(n),” as well as “any dispute arising out of a contract for the sale of the ship
(art. 1(1)(v))” were accepted as maritime claims.

Just like the previous arrest convention, the 1999 Arrest Convention does not
provide a definition of ‘ship’; the matter is left to the national law of the state
enforcing the precautionary arrest.*” Nevertheless, two differences were
introduced regarding the ships to which the convention would apply, compared
to the 1952 Arrest Convention. The first of these is the use of the term “ship”
instead of “seagoing ship.” This thus abolished the distinction between “seagoing
ship — inland waterway vessel”, which is frequently encountered in comparative
law. The other difference is the explicit exclusion of warships and state ships
exclusively allocated to public non-commercial service from the scope of the
convention (art. 8(2)).*8

Art. 8(1) of the 1999 International Convention on the Arrest of Ships stipulates
that the Convention shall apply to every ship under the jurisdiction of one of the
contracting states, regardless of whether the ship flies the flag of a contracting
state.*® As such, the article is open to interpretation that it should be applied in
all requests for arrest, regardless of whether there is a foreign element.>°

2. Arrest of Ships in Turkish Law

The absence of specific regulations concerning forced execution in maritime law
in the former TCC (dated 1956) and the acceptance of Turkish-flagged ships
registered in the registry as immovable property in EBC article 23(1V) led to
many issues in practice regarding the precautionary arrest of ships. For this
reason, detailed regulations and innovations were introduced in the TCC

47 Consequently, the arrest of marine vehicles that do not qualify as a ship according to the laws
of the relevant State cannot be requested. Yesilova Aras, 69.

4 The 1952 Arrest Convention, however, did not contain any special rule regarding the immunity
of State vessels. See Cetingil, 173. This situation should not actually be seen as a shortcoming.
Because art. 3 of the 1926 International Convention for the Unification of Certain Rules
relating to the Immunity of State-owned Vessels subjected such State vessels to judicial
immunity, including arrest.

4 However, article 8(1) of the 1952 Arrest Convention stipulated that for the Convention to
apply, the requirement was that both the state whose flag the ship flies and the state where the
arrest request would be enforced must be contracting states. For detailed information, see
Cetingil, 191; Tekil, Uluslararast Konvansiyonlar, 39.

50 A detailed evaluation has been provided below in terms of Turkish Law.
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regarding this matter.>* Within this framework, by deviating from EBC article
257(1), the arrest of ships, even if secured by a pledge, was made possible only
for maritime claims; the path to arrest of a ship for non-maritime claims was
closed.*

A. Sources

The regulation of the arrest of ships in the TCC was based on the 1999 Arrest
Convention.®® Within this scope, TCC article 1352 concerning maritime
claims,® and the provisions related to the restriction that only the arrest of the
ship can be ordered to secure maritime claims (TCC art. 1353(1)), and the closing
of the path for the arrest of the ship for non-maritime claims (TCC art. 1353(111))
were adopted exactly from the Convention. Furthermore, the source of the
provisions stating that competent courts may issue arrest orders despite
jurisdiction or arbitration clauses (TCC art. 1356), and that the court competent
to issue the arrest order is also competent for the lawsuit to be filed to complete
the arrest (TCC art. 1359), is also the 1999 Arrest Convention.

The 1999 Arrest Convention does not purport to regulate all procedural steps
related to the arrest of ships. The procedural steps for the arrest or release of the
ship are subject to the law of the state where the arrest is enforced or where the
application for arrest is made [1999 Arrest Convention art. 2(4)]. Pursuant to the
principle of lex fori, the TCC incorporated special provisions governing

51 For the reasons for the regulations concerning the precautionary arrest of ships in the TCC, see
generally. Tiirk Ticaret Kanunu Tasarist, 416; Atamer, Deniz Icra, 165.

52 For the changes and innovations introduced by the TCC (Turkish Commercial Code), see
generally. Tiirk Ticaret Kanunu Tasarist, 63.

53 Tiirk Ticaret Kanunu Tasaris1, 416. During the period when the TCC (Turkish Commercial
Code) was drafted, Tiirkiye was not a party to the Convention, nor had the 1999 Arrest
Convention yet entered into force.

5 Only difference from article 1(1)(p) of the Convention is that the phrase “including credits
taken for the ship” was added to article 1353(I)(p). Furthermore, the terms “demise charterer”
in articles 1(1)(q) and (r) of the Convention were not included in TCC article 1352; and since
the letter “q” does not exist in Turkish, the numbering was arranged accordingly. For criticism
and evaluations of the amendment made within the scope of TCC art. 1352(1)(p), see: Sami
Aksoy, ‘Deniz Alacaklarma Dair Tiirk Ticaret Kanunu’nun 1352. Maddesi Hakkinda Bir
Elestiri’ (2018) 34(2) BATIDER 199, 199; Kerim Atamer, ‘‘Deniz Alacaklarina Dair Tiirk
Ticaret Kanunu’nun 1352. Maddesi Hakkinda Bir Elestiriye Yamt’ (2018) 34(3) BATIDER
315, 315 (‘Deniz Alacaklarina’); Yesilova Aras, 99.
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procedural steps for the arrest request, taking into account the provisions of the
EBL.®

B. Conditions for Arrest of Ships According to the TCC

While delving into the details of the arrest of ships® under the TCC provisions
exceeds the scope of this study, the prerequisite for requesting the arrest of a ship
under the TCC is that the claim must be a maritime claim (TCC art. 1353(1)). It
is legally impossible to issue an arrest order against a ship for claims other than
maritime claims [TCC art. 1353(I11)].%” From this perspective, it is necessary and
sufficient for the creditor to present evidence to convince the court that the claim
is one of the maritime claims enumerated in TCC article 1352(l) and to
demonstrate its pecuniary value (TCC art. 1362).58 Concurrently, the ship must
be among those eligible for arrest.>® The ships against which arrest may be sought
are regulated in detail in TCC article 1369(1), derived from article 3 of the 1999
Arrest Convention, based on liability for the maritime claim and the ship’s owner
or charterer.

Where the debtor is the owner or charterer, demise charterer or carrier of the ship
upon which the maritime claim arose, the arrest of other ships under their
ownership is also possible (TCC art. 1369(Il)). Conversely, for disputes
concerning the ownership or possession of the ship, an arrest order can only be
issued against the ship that is the subject of the dispute [TCC art. 1369(111)].

For a arrest order to be issued, the ship must also have entered the jurisdiction of
the Turkish Courts. The competent jurisdiction is regulated separately for
Turkish and foreign flagged ships in TCC articles 1354 and 1555. For Turkish
flagged ships, courts with fixed jurisdiction are enumerated based on whether
the ship is registered.®® Furthermore, for ships flying the Turkish flag, the court

5 Tiirk Ticaret Kanunu Tasaris1,416.

5 By adopting the provisions concerning the arrest of ships exactly from the 1999 Arrest
Convention, uniformity has also been achieved between the TCC and international practice.
From this perspective, the explanations made regarding the conditions for the arrest of a ship
under the TCC are, as a rule, also valid in terms of the 1999 Arrest Convention.

57 Atamer, Deniz Icra, 174; Yilmaz, 163; Konyali, 146.

% Pursuant to TCC article 935(1)(c), the provisions of the TCC concerning compulsory
enforcement shall not apply to warships and ships exclusively allocated to public service. This
situation is consistent with article 8(11) of the 1999 Arrest Convention.

59 For further information and Supreme Court Decisions Atamer, Deniz Icra, 220.

60 Atamer, Deniz Icra, 210. For discussions and criticisms regarding the arrest of ships passing
through the Turkish Straits without calling, see: Fevzi Topsoy, ‘Tiirk Bogazlari’ndan Gegis
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of the place where the ship is anchored, moored to a buoy or vault, berthed, or
laid up on the stocks has also been accepted as competent.®* Regarding foreign
flagged ships, only the court of the place where the ship is anchored, moored to
a buoy or vault, berthed, or placed on a slipway is made competent. From this
perspective, the issuance of an arrest order against foreign flagged ships is
contingent upon “the condition that the ship ceases its voyage within the
jurisdiction of that court’

TCC article 1363 mandates that, as a rule,®® the creditor must provide security®*
in the amount of 10,000 Special Drawing Rights (SDR) for an arrest order to be
issued.% Furthermore, the creditor who obtains the arrest order must request the
enforcement of the decision from the execution office within the jurisdiction of
the court that issued the decision, or where the ship is located, within three
working days from the date the decision was issued. Otherwise, the arrest
decision shall automatically lapse (TCC art. 1364).%

C. Discussion on the Element of Foreignness

The relevant provisions of the 1999 Arrest Convention were incorporated into
the TCC during a period when Tiirkiye was not yet a party to the Convention.5’

Yapan Yabanci Ticaret Gemilerin Ihtiyati Haczi Sorunu’ (2016) 74(1) TUHFM 397, 411;
Nuray Eksi, ‘Montreux Antlagmasi Uyarinca Bogazlardan Gegen Yabanci Gemilerin Haczi ve
Bu Gemilere El Konulmasi® (2017) 37(1) Public and Private International Law Bulletin 125,
142; Atamer, Deniz Icra, 211; Yesilova Aras, 257; Yilmaz, 217.

61 For further information see. Atamer, Deniz Icra, 208.

62 For ships registered in the Turkish Ship Registry, including the Turkish International Ship
Reqgistry, the court of the registry location; for ships not registered in a registry, the domicile
of the owner; and for ships registered in a special registry pursuant to TCC article 941(111), the
domicile of the charterer. See generally: TCC art. 1354(1).

63 Wage claims arising from the employment of seafarers on a ship are exempted from the
requirement to deposit security. See generally: TCC art. 1363(111).

64 In article 6(1) of the 1999 Arrest Convention, it is stipulated that the Court may require the
applicant to give security; the making of detailed regulations is left to lex fori. If requested, the
Court may increase or decrease the amount of security according to the concrete case. For
detailed information, see generally: Atamer, Deniz Icra, 225; Yesilova Aras, 101; Aksoy M.
A, 277; Konyali, 178; Yilmaz, 343.

8 It is understood from the literal wording of the article that the court cannot issue an arrest order
without security being deposited. Otherwise, the arrest order issued should be invalid.

8  For further information see. Atamer, Deniz Icra, 233; Aksoy M. A, 281; Konyali, 173; Yilmaz,
373.

67 During the preparatory work of the TCC, the 1999 Arrest Convention had not even entered
into force yet.
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Concurrently, Tiirkiye decided to accede to the Convention®® and submitted the
instrument of accession prepared for this purpose on September 11, 2019.%°
Pursuant to art. 14(2) of the Convention, the provisions of the 1999 Arrest
Convention became a part of Tiirkiye’s domestic law as of December 11, 2019.7
Thus, two substantive legal rules regarding the arrest of ships have emerged in
Tiirkiye: the TCC and the 1999 Arrest Convention. This situation has led to the
advancement of different views in legal doctrine regarding which legal rule
should be applied primarily, especially in requests for arrest that do not contain
an element of foreignness.

According to the first view, dating from the period when Tiirkiye was not yet a
party to the Convention, the 1999 Arrest Convention should be applied primarily,
regardless of whether the dispute contains an element of foreignness.”
Moreover, in this scenario, the provisions in the TCC would be deemed
repealed.”

The alternative view suggests that it is inappropriate to infer, based on article
8(1) of the 1999 Arrest Convention, that the Convention applies to every ship
regardless of the presence of an element of foreignness. This is because article
8(6) of the 1999 Arrest Convention explicitly stipulates that the provisions of the
Convention shall not modify or affect the domestic law in force of a Contracting
State pertaining to the arrest of a ship flying its flag and falling under the
jurisdiction of that State, when the ship is arrested by a person who has their
habitual residence or principal place of business in that State. From this
perspective, when the flag of the ship and the domicile of the maritime creditor
are within the nationality of the adjudicating state, the precautionary arrest order
and other judicial proceedings should be conducted according to the lex fori.”™

6 For Presidential Decree No. 1034, dated May 3, 2019, see generally. OG 03.05.2019/30763
(Duplicate).

69 https://treaties.un.org/pages/ViewDetails.aspx?src=TREATY &mtdsg_no=XII-
8&chapter=12&clang=_en> accessed 02 August 2025.

701982 Constitution 90(V); “International agreements that have been duly put into effect have
the force of law.”

L Atamer, Deniz Ticareti, 212; Atamer, ‘Deniz Alacaklarina’, 320; Aksoy S, 212.

2 Kerim Atamer, ‘Deniz Icra Hiikiimleri’ne Genel Bakis’ (Deniz Icra Hukuku, Giincel Sorunlar,

Istanbul Barosu Yayinlar1 2018) 24 and 34 (‘Deniz icra Hiikiimlerine”).

Yesilova Aras, 29. See in a similar point: Konyali, 100 and 203. However, the author states
that due to the inclusion of the 1999 International Convention on the Arrest of Ships in the
TCC, excluding the “limitation measure,” the non-application of the Convention’s provisions
in disputes that do not involve a foreign element will not create a difference under Turkish
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The issue is broad enough to constitute a separate study. Therefore, making an
assessment on the subject would exceed the scope and limits of this study.
Indeed, although the general justification of the draft Compulsory Enforcement
(Draft Law)™ shared with the public states that the 1999 International
Convention on the Arrest of Ships entered into force for Tiirkiye on 11.12.2019,
the discussion about whether the foreign element and the existing provisions of
the TCC have been subject to implied abrogation has not been addressed.” Art.
489 of the Draft Law specifies that “arrest of a ship in Tiirkiye, regardless of its
flag or whether it is registered in the registry, is subject to the provisions of this
Part.”®” If the Draft Law is enacted in this manner, the lex specialis and lex
posterior evaluations between the new Law and the 1999 International
Convention on the Arrest of Ships,”” and especially the existence of the foreign
element, will continue to be a separate subject of discussion.”

IV. THE ISSUE OF WHETHER SHAREHOLDER CLAIMS AGAINST
THE COMPANY CONSTITUTE A “MARITIME CLAIM”

A shareholder may possess the right to claim against the company based on
various legal relationships and grounds. Undoubtedly, claims arising from the

Law; but he specifies that the inclusion of only the measure of barring from sailing in the TCC
is a shortcoming.

7 “Cebri Icra Kanun Taslagy’
<https://mgm.adalet.gov.tr/Resimler/SayfaDokuman/24072025161511Cebr%C3%AE%20%
C4%B0cra%20Kanunu%20Tasla%C4%9F%C4%B1%20%20-
%20%C4%BO0kili%20Tablo%20PDF.pdf accessed 17 August 2025.

S With the draft Law, the special provisions found in TCC art. 1350 to 1400, titled “Special
Provisions Regarding Enforcement,” were incorporated into the Draft under the heading
“Enforcement of Maritime (Deniz Cebri Icra).”

6 1In the justification of art. 489 of the Draft Law, it is stated that “the arrest of a ship located in
Tiirkyie, in other words, within the jurisdiction of Turkish courts, by barring it from sailing,
regardless of its flag or whether it is registered in the registry, is subject to the provisions of
Part Six regarding the arrest of ships,” and the condition of whether the maritime claim
originated in Tirkiye has not been mentioned.

7 In the event that the provisions regarding enforcement on maritime are regulated in a new Law,
these provisions would be in the nature of lex posterior; however, on the matter that the 1999
International Convention on the Arrest of Ships should primarily be applied due to its nature
as lex specialis for claims involving a foreign element, see Yesilova Aras, 18.

8 For this reason, taking into account that the courts in the relevant RCJ decisions directly
applied the TCC provisions without entering into any debate, an examination was generally
conducted within the scope of the TCC provisions in the study, without making any evaluation
regarding this divergence of opinion in the doctrine. Nevertheless, in the relevant sections of
the study, the provisions of the TCC and its source convention, the 1999 Arrest Convention,
which are directly related to the subject, were analyzed together.
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exercise of partnership rights constitute the primary examples of such claims.
Moreover, it is possible for a shareholder to become a creditor of the company
as a result of conducting transactions with the company or incurring expenses on
its behalf. In practice, instances where a shareholder grants loans to the company,
acts as a guarantor, or provides a surety in its favor are also frequently
encountered. Consequently, claims of the shareholder against the company have
been discussed under separate headings in accordance with these distinct
scenarios.

1. In Terms of the Exercise of Partnership Rights

In corporate law, partnership rights are generally classified into two categories
based on their subject matter: “participation rights” and “financial rights.”.”® Of
these, participation rights refer to rights that are non-pecuniary by nature, such
as the right to attend the general assembly, voting rights, and the right to request
information and examination. In a legal sense, participation rights do not
constitute a right of claim. Consequently, they cannot be included among the
maritime claims under TCC art. 1352(1). Nevertheless, since participation rights
may also grant the shareholder the right to claim compensation for incurred
damages depending on the specific circumstances, the subject has been examined
under two headings: participation rights and financial rights.

A. Participation Rights

a. In General

Shareholders’ participation rights may generally be enumerated as the right to
attend the general assembly and the right to vote, the right to request information
and examination, the right to request a special audit, and the right to request the
annulment of general assembly resolutions. These rights are indispensable in
nature, and their prior waiver is not legally possible.

" For detailed information, see generally Poroy, Tekinalp and Camoglu, Ortakliklar I, 686;

Pulasl, Sirketler Hukuku, 574; Saban Kayihan, Sirketler Hukuku (4th edn, Seckin Yaymlar
2020) 231; Riza Ayhan, Hayrettin Caglar and Mehmet Ozdamar, Sirketler Hukuku, Genel
Esaslar (3rd edn, Yetkin Yaynlar 2021) 345; Hasan Pulasli, Sirketler Hukuku Serhi C. 111 (4th
edn, Adalet Yaymevi 2022) 1909 (Commentary III); Mehmet Bahtiyar, Ortakiiklar Hukuku
(16th edn, Beta Yayinlar1 2022) 248.

8 Reha Poroy, Unal Tekinalp and Ersin Camoglu, Ortakliklar Hukuku, Vol. 11 (14th edn, Vedat
Kitape¢ilik 2019) 9 (Ortakliklar IT); Pulagli, Commentary 111, 1974 and 2019.
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Although a shareholder whose participation rights are impeded possesses the
right to claim compensation for the damages incurred, none of the participation
rights constitute a direct pecuniary claim. A shareholder who is prevented from
exercising this right holds certain rights and authorities stipulated in the TCC,
depending on the specific circumstances. For instance, a shareholder prevented
from attending the general assembly meeting or from casting a vote may request
the annulment of the general assembly or the relevant resolution (TCC art.
446(11)).8! Similarly, a shareholder prevented from exercising the right to request
information or examination may request the annulment of the general assembly
resolution or may exercise the right of examination through the court (TCC art.
437(111)).82 The right to request the appointment of a special auditor is a right
exercisable through a resolution of the general assembly and a court decision.
While every shareholder may request the appointment of a special auditor from
the general assembly, the right to request such an appointment from the court, in
the event of the rejection of this request, is granted exclusively to a shareholder
or shareholders holding a specific proportion of shares,® referred to as the
minority.34 Pursuant to EBL art. 257(1), it is not possible to obtain an arrest
decision to secure these rights.

b. The Issue of Constituting a Maritime Claim

In order for a decision regarding the arrest of a ship to be granted, the claim must
be one of the maritime claims enumerated in TCC art. 1352(l) (TCC art.
1353(111)). In this respect, the ability to request the arrest of a ship belonging to
the company due to a claim arising from participation rights is contingent upon
the condition that the claim constitutes a maritime claim.

It appears that claims arising from participation rights cannot be classified under
any of the claims enumerated in TCC art. 1352(l). This is because the subject

81 On this subject, see Erdogan Moroglu, Anonim Ortaklikta Genel Kurul Kararlarimn

Hiikiimsiizliigii (7th edn, On iki Levha Yaynlar1 2014) 275.

For detailed information, see Poroy, Tekinalp and Camoglu, Ortaklikiar II, 64; Pulasli,
Commentary 111, 2041.

8 Shareholders holding 1/10 of the capital, or 1/20 in publicly held joint-stock companies, or
shares with a nominal value of 1,000,000 TL. TCC art. 439(1).

For detailed information, see Fevzi Topsoy, ‘Anonim Sirket Pay Sahibinin Ozel Denetim
isteme Hakk®’, in Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinlik Pay Sahibi Haklar:
(2nd edn, Bilge Yaymnevi 2016) 291; Tugba Cift¢i, ‘Anonim Ortaklilarda Pay Sahiplerinin
Ozel Denetim Isteme Hakk1’, in Erol Ulusoy (ed), Anonim Sirketlerde Bireysel ve Azinltk Pay
Sahibi Haklar: (2nd edn, Bilge Yayinevi 2016) 339.

82

84



The Problem of Shareholders Requesting
352 Arrest of the Company’s Ship in the Light of Judicial Decisions

matter of participation claims is not directly money or a claim of a pecuniary
nature. Consequently, it is legally impossible for participation rights to be
included among maritime claims, which are of a pecuniary nature.

As for non-pecuniary claims, only claims arising from property law, such as
ownership of the ship, ship mortgage, or possession, are enumerated as maritime
claims.® Without going into detail, claims arising from participation rights do
not confer any right in the form of ownership or possession in any manner over
the ship owned by the company. In this respect, it must be accepted that
participation rights do not grant the shareholder the right to arrest the ship owned
by the company.

B. Pecuniary Rights

a. In General

Shareholders’ pecuniary rights may generally be enumerated as the right to
receive dividends, the acquisition of bonus shares, the right of preemption, and
the right to receive a liquidation share. Of these, the right of preemption refers
to the right to acquire new shares resulting from a capital increase, in proportion
to the existing shareholding, with priority (TCC art. 461(l) and 591(l)). As arule,
the right of preemption cannot be restricted or abolished.®® A shareholder who is
prevented or restricted from exercising this right may initiate the process of
requesting the annulment of the relevant general assembly resolution or pursuing
the liability of the directors. It is evident that these rights do not confer the right
to request the arrest of the ship belonging to the company.

The right to a liquidation share is the right of the shareholder to participate in the
remaining amount resulting from liquidation in proportion to their share in the

8  Atamer, Deniz Icra, 379. See also Yesilova Aras, 72. The author states that, excluding claims

related to disputes regarding ship ownership and rights in rem limiting it, and possession, as
found in TCC arts. 1352(1)(t), (u), (v), and (y), other maritime claims constitute pecuniary
claims. Accordingly, any dispute arising between co-owners of the ship as to the employment
or earnings of the ship, as stipulated in TCC art. 1352(1)(u) (art. 1(1)(t) of the International
Convention on Arrest of Ships, 1999), is also a maritime claim of a non-pecuniary nature.

8 The preemption right of the shareholder may be restricted or abolished only for just cause,
such as a public offering, the acquisition of enterprises and participations, or the participation
of employees in the company. TCC art. 461(11) and TCC art. 591(11). For detailed information,
see Ibrahim Bektas, Anonim Ortakliklarda Yeni Pay Alma (Riichan) Hakkinin Kisitlanmasi ve
Devri (1st edn, Banka ve Ticaret Hukuku Enstitiisii 2023) 172; Hasan Pulagh, ‘Anonim
Sirketlerde Yeni Pay Alma, Riichan ve Kar Pay1 Hakkina iliskin Onemli Sorunlar’ (2023)
39(2) BATIDER 239, 244,
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event of the company’s dissolution (TCC art. 507(1)). With the exception of the
contribution of the right of use of a ship as capital ¥ the liquidation share is, as a
rule, paid in cash as a result of the conversion of the ship into money (TCC art.
543(111)). Since the right to a liquidation share can only be asserted in the event
of the company’s dissolution,® it is not legally possible to request the arrest of
the ship belonging to the company based on this right as long as the company’s
operations continue.

In a general sense, the right to acquire bonus shares is the acquisition by partners,
free of charge, of shares created by adding the company’s internal resources to
the company’s capital, in proportion to their existing shares.® Partners
automatically acquire the bonus shares upon the registration of the capital
increase (TCC art. 462(111)). More clearly, the partner does not need to make any
request to benefit from this right. Therefore, it would not be wrong to say that
the arrest of the ship belonging to the company cannot be requested due to the
exercise of this right.° For this reason, the matter should be discussed, in
particular, within the framework of the right to participate in dividends.

b. Right to Receive Dividends

Every shareholder has the right to receive the share corresponding to them from
the net profit for the period resolved to be distributed to shareholders within the
framework of the provisions of the law and the articles of association (TCC art.
507(1) and TCC art. 608(1)). The authority to determine whether dividends will
be paid or the manner of payment is vested exclusively in the general assembly.
The general assembly cannot delegate this authority to another party (TCC art.
408(1)(d) and TCC art. 616(1)(e)).*

87 1In this case, provided that the company’s assets cover its liabilities, the ship is returned in kind

to the shareholder who contributed the use of the ship as capital.

8 Regarding the fact that the right to a liquidation share cannot be asserted against the company
as long as it remains in operation, see Poroy, Tekinalp and Camoglu, Ortakliklar 11, 3; Pulasli,
Commentary 111, 1949.

For detailed information, see Poroy, Tekinalp and Camoglu, Ortakliklar II, 5; Pulasl,
Commentary |1, 1959.

9 Just as this right over bonus shares cannot be abolished or restricted, it also cannot be waived.
Poroy, Tekinalp and Camoglu, Ortakliklar 11, 5; Pulasli, Commentary |11, 1961.

91 For detailed information, see Asli E. Giirbiiz Usluer, Anonim Sirketlerde Pay Sahibinin Kar
Payr Alma Hakki (1st edn, Banka ve Ticaret Hukuku Enstitiisii 2016) 67; Kerem Celikboya,
Anonim Sirketlerde Pay Sahibinin Kdar Payr Hakki (1st edn, On Iki Levha Yaymecilik 2021)
436.

89
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Within the scope of the right to receive dividends, it is likely that two issues may
arise; the general assembly failing to adopt a resolution on dividend distribution,
or the non-payment of dividends to the shareholder despite a resolution having
been adopted.

aa. Failure to Adopt a Resolution on Dividend Distribution

Although a matter of debate in legal doctrine, it can be stated that in joint-stock
companies, the distribution of at least five percent of the net profit for the period
to shareholders is mandatory (TCC art. 519(1)(c)).% As a rule, the general
assembly cannot resolve not to distribute dividends and instead decide to allocate
the entire net profit for the period to reserves. Otherwise, shareholders may
request the determination of the nullity of the adopted resolution, or the
dissolution of the company may also come into question (TCC art. 531).

In limited liability companies, however, it is required to adopt a resolution on
dividend distribution, except in cases where it is necessary to cover company
losses or where the need to make investments for the development of the
company is seriously demonstrated and such a situation is in the interest of all
shareholders (TCC art. 608(111)).% It is possible to annul a resolution determining
the allocation of the entire net profit for the period to reserves without resolving
on dividend distribution, in violation of article 608(I11) of the TCC, since such a
resolution would violate the vested rights of the shareholders.

In capital companies, even if dividend distribution is legally mandatory after the
necessary reserves have been set aside, shareholders cannot demand the payment
of their corresponding share of profits from the company unless there is a general
assembly resolution regarding the distribution of dividends.®* To state it more
explicitly, the shareholders’ right to claim dividends transforms into a right of
claim upon the general assembly’s resolution on dividend distribution. In
particular, the adoption of a resolution to allocate the entire net profit for the
period to reserves instead of distributing dividends, due to the arbitrary conduct

92 For discussions and detailed information, see Poroy, Tekinalp and Camoglu, Ortaklikiar I,
695; Pulasli, Commentary 111, 1928; Giirbiiz Usluer, 91; Celikboya, 72.

9 Poroy, Tekinalp and Camoglu, Ortakliklar II, 466; Kendigelen and Ismail Kirca, Sirketler
Hukuku, Vol. 1T (1st edn, On iki Levha Yayincilik 2022) 298 (Sirketler I1l); Génen Eris, Ticari
Isletme ve Sirketler, Vol. 11l (3rd edn, Se¢kin Yayinlar1 2017) 3005 (Sirketler III).

% Poroy, Tekinalp and Camoglu, Ortakliklar I, 702; Eris, Sirketler 111, 2597; Giirbiiz Usluer, 68.
Regarding the fact that the right to receive dividends is in the nature of ““a right of claim subject
to a condition precedent,” see Pulasli, Commentary 111, 1929.
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of the majority, grants shareholders the right to request the annulment or
determination of nullity of the adopted resolution, or the dissolution of the
company, depending on the specific circumstances.

As can be seen, in the event that a resolution on dividend distribution is not
adopted, whether justifiably or unjustifiably, shareholders possess only a certain
set of rights arising from corporate law. To state it more explicitly, unless a
general assembly resolution exists, shareholders cannot secure the payment of
dividends to themselves through an action for a receivable directed directly
against the company. In this respect, the failure or inability®™ of the general
assembly to adopt a resolution on dividend distribution unjustifiably does not
grant shareholders a right of claim in the nature of a maritime claim.

bb. Non-Payment of Dividends to Shareholders

The duty to implement the general assembly’s resolution regarding dividend
distribution is vested in the company’s management body.*® The management
body is obliged to carry out the dividend distribution in accordance with the
principles determined in the general assembly resolution. Otherwise, the default
of the company arises without the necessity of a separate notice.*’

A shareholder to whom due dividends have not been paid may collect this
entitlement directly from the company through execution proceedings without a
judgment, just as they may claim it through the court by filing an action for a
receivable. Depending on the specifics of the case, it is also possible to seek this
right through bankruptcy proceedings. Moreover, if the shareholder so chooses,
they may secure compensation for the damages incurred by pursuing the personal
liability of the director at fault regarding the non-payment of dividends. Since
the failure to pay dividends duly constitutes direct damage to the shareholder,
the compensation to be awarded by the court is paid directly to the relevant
shareholder.

% For instance, such as the general assembly never being able to convene or it being impossible
for it to convene.

% In joint-stock companies, the board of directors; in limited liability companies, the manager or
the board of managers. The board of directors or managers cannot delegate this duty to another
person. See TCC art. 375(1)(f) and TCC art. 625(1)(g).

97 Celikboya, 463.
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In the second scenario, stated more explicitly, in the event that the shareholder
resorts solely to the director at fault,® since the direct liability of the company
cannot be mentioned, it will not be legally possible for the arrest or final arrest
of the ship belonging to the company to come into question. In this respect, the
subject should be discussed particularly within the framework of the right of
claim directed directly against the company for the purpose of collecting
dividends. In article 1352(l) of the TCC, as a rule, claims arising from the ship
or the operation of the ship are enumerated as maritime claims.

aaa. Evaluation Under TCC art. 1352(1)(f)

It is stipulated in TCC art. 1352(1)(f) that ““any agreement for the use or hire of
the ship, whether or not a charter party has been drawn up,” constitutes a
maritime claim. It is indisputable that the expression “hire of the ship” within the
text of the article refers to ships that are the subject of a charter agreement (TCC
art. 1119) or a financial charter®® agreement.’®® Regarding a ship of which the
company is the owner or charterer, a hire relationship within the meaning of TCC
art. 1352(1)(f) cannot be said to exist between the company shareholder and the
company, or among the shareholders themselves. This is because, in the case of
ownership, the sole owner is the company; and in the relationship of a charter
agremeent, the sole charterer is, again, the company.

Nevertheless, the expression “use of the ship” in TCC art. 1352(1)(f) renders it
worth discussing whether the company agreement,* particularly in a company
established for the purpose of utilizing a ship which constitutes its sole fixed
asset in maritime trade, should be accepted as “any agreement ... for the use of
the ship.” For in a company established exclusively for the operation of a single
ship, the profit resolved to be distributed actually consists of the income derived
from the operation or use of this ship. Furthermore, it is also possible to argue
that the company agreement falls within the scope of “any agreement” within the
text of the article.

% Regarding the legal liability of board members in the distribution of dividends, see Giirbiiz

Usluer, 268.

9 article 18 of the Financial Leasing, Factoring, Financing and Savings Financing Companies
Law No. 6361.

100 For detailed information and regarding the fact that the establishment of a right of usufruct is
also within the scope of the article, see Atamer, Deniz Icra, 117.

101 articles of association in joint-stock companies.
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TCC art. 1352(1)(f) has been adopted verbatim from the 1999 Arrest Convention
art. 1(1)(f).22 The source of 1999 Arrest Convention art. 1(1)(f) is 1952 Arrest
Convention article 1(1)(d). Distinguishably, the phrase “whether contained in a
charter party or otherwise” was added to the 1999 Arrest Convention; however,
no semantic difference was created between the two articles.1%3

The expression “use ... of the ship” in the text of the article should encompass
agreements regarding the direct use of the ship that do not fall within the scope
of a charter or financial charter agreement. To state it more explicitly, agreements
regarding the use of the ship in the name and on the account of the shareholders,
regardless of whether a charter agreement has been drawn up, should be
considered within the scope of the article. Indeed, the establishment of a right of
usufruct on the ship'® and ship management agreements may also be included
within the scope of the article.’®

In Turkish law, all commercial companies, without exception, possess legal
capacity and the capacity to act independent of their shareholders. All rights and
obligations arising from the use in maritime trade of a ship owned or chartered
by the company belong exclusively to the company. Shareholders do not directly
become rights holders or incur liabilities due to the operation of the ship. In other
words, a shareholder does not possess a direct right of claim over the income
derived from the operation of the ship.%®

In this respect, even if the dividends the company resolved to distribute were
derived solely from the operation of this ship, it cannot be asserted that the
shareholder’s claim for dividends constitutes income derived directly from the
use of the ship. Consequently, the shareholder’s claim for dividends directed
against the company should not be characterized as a maritime claim within the
scope of TCC art. 1352(1)(f).

bbb. Evaluation Under TCC art. 1352(1)(u)

It is stipulated in TCC art. 1352(1)(u) that “any dispute between co-owners of the
ship as to the employment or earnings of the ship” constitutes a maritime claim.

102 | egislative justification of TCC art. 1352. See Tiirk Ticaret Kanunu Tasarist, 416.

103 Francesco Berlingieri, Berlingieri on Arrest of Ships (5th edn, Informa 2011), 3.155; Atamer,
Deniz Icra, 116.

104 Atamer, Deniz Icra, 117; Yesilova Aras, 82.
105 Berlingieri, 3.140.
106 Even if it is a single-member company, this situation remains unchanged.
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TCC art. 1352(1)(u) has been adopted verbatim from 1999 Arrest Convention

article 1(1)(t); whereas 1999 Arrest Convention article 1(1)(t) was derived from
Brussels Convention of 1952 article 1(1)(p), with necessary amendments.%’

The expression “co-owners” has been preserved verbatim in the texts of all three
articles, yet no definition of the expression has been provided. It merits further
discussion whether the expression differs from co-ownership in civil law, and
particularly whether company partnership confers the status of “co-owner.”

The fact that the expression “co-owners of the ship” is not defined in TCC art.
1352(1) and in the source Convention should be interpreted to mean that the
legislator did not, in fact, assign a meaning to the term different from its
definition in civil law.1® To state it more explicitly, the expression “co-owners
of the ship” does not carry a meaning different from co-ownership in property
law,'® nor does it bear a distinct significance.!° In this sense, the term co-owner
generally refers to stakeholders or partners who jointly own a ship. Within this
scope, it is indisputable that, in addition to disputes regarding the operation of
the ship between joint shipowners in a shipowners’ association, claims arising
from the operation of the ship between partners in an ordinary partnership or
heirs are in the nature of a maritime claim, even if such instances are unlikely to
occur in practice.

As emphasized above, under Turkish Law, all commercial companies possess
legal personality independent of their shareholders and, consequently, legal
capacity and the capacity to act. All economic assets owned by the company
belong to the company, not to the shareholders. The shareholder’s right of
disposition or claim pertains solely to their share in the company. The
shareholder does not possess a direct right of disposition or claim over the

107 In 1952 Brussels Convention art. 1(I)(p), it was stipulated that claims arising from the
ownership, possession, employment, or earnings of the ship between co-owners of the ship
were maritime claims. In the French text of the Convention, the article in question was
regulated in two separate paragraphs concerning ownership and assertion of right, and the
employment of the ship. As such, in the French text, it was not very clear whether disputes
arising from the employment or earnings of the ship were required to be between the co-owners
of the ship. Since the ownership or possession of the ship is separately regulated as a maritime
claim in 1999 Arrest Convention art.1(I)(s), the terms “ownership and possession” in 1952
Brussels Convention art. 1(1)(p) were not included in 1999 Arrest Convention art.1(1)(t). For
detailed information, see Berlingieri, 3.460.

108 Cf. TCC art. 1(1).

109 Co-ownership (Turkish Civil Code art. 688) or joint ownership (Turkish Civil Code art. 701).

110 For detailed information, see Atamer, Deniz Icra, 151.
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company’s assets. In a single-member joint-stock or limited liability company,
even if the shareholder simultaneously constitutes the management body of the
company, they do not hold a direct right of disposition over the company’s assets.
Consequently, regarding a ship of which the company is the sole owner, the
existence of a co-ownership relationship between company shareholders or
between a shareholder and the company cannot be asserted.!!* Even if the ship
under operation constitutes the sole fixed asset of the company, this conclusion
remains unchanged.

In this respect, disputes between the shareholders of the company or between a
shareholder and the company regarding the operation of the ship or the earnings
derived from the ship do not grant shareholders the right to request the arrest of
the ship pursuant to TCC art. 1352(1)(u).**? Similarly, disputes between the
shareholders of the company and third parties with whom the company jointly
operates the ship in the form of an ordinary partnership or a shipowners’
association do not constitute a maritime claim within the meaning of TCC arts.
1352(1)(t) or (u).

In comparative law, it is also acknowledged that the expression “co-owners”
does not encompass company partnership. Indeed, it is reported that in the
“Alhena” decision of the Dutch Court of Appeal dated 1986, the court ruled that
a dispute between a commercial company and the partners of another company
with whom they operated the ship in the form of an ordinary partnership did not
constitute a maritime claim within the meaning of 1952 Brussels Convention art.
1(1)(p) (1999 Arrest Convention art 1(1)(t)).1%3

2. Mismanagement of the Company

Joint-stock and limited liability companies are managed and represented by a
distinct management body, referred to as the board of directors or the manager.*
The management body possesses the authority to perform all kinds of acts and

11 See A. Lale Sirmen, Esya Hukuku (6th edn, Yetkin Yayinlar1 2018), 276.

12 As emphasized in footnote 85 above, Yesilova Aras states that TCC art. 1352(1)(u) regulates
claims regarding the administrative or financial management of the ship, rather than a
pecuniary claim regarding disputes concerning earnings derived from the ship between co-
owners. Yesilova Aras, 75. In the event that the article is interpreted in this manner, earnings
derived from the operation of the ship between partners will also not fall within the scope of
TCC art. 1352(1)(u).

113 See Berlingieri, 3.460.

114 In joint-stock companies, the board of directors; in limited liability companies, the manager or
the board of managers. See TCC art. 374; TCC art. 625.
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transactions necessary for the realization of the subject of activity of the
company, excluding those reserved for the authority of the general assembly
pursuant to the law and the articles of association. Directors must display all due
care!®™ while fulfilling these duties.!® Directors who breach their obligations
arising from the law or the articles of association through their fault are liable to
the shareholders, the company, and the company’s creditors (TCC art. 553(1)).*’

Every shareholder who considers that they or the company have incurred
damages as a result of the directors’ breach of their duty of care possesses the
right to claim compensation for the damages incurred from the relevant director
or directors. As a rule, compensation awarded in favor of the shareholder is paid
to the company (TCC art. 555). A shareholder who has suffered direct damage
due to a wrongful act may also file an action requesting that the compensation
be paid to themselves instead of the company.

In both scenarios, the claim for compensation is directed exclusively against the
director or directors at fault. The corporate legal entity of the company cannot be
held liable for the damages incurred. In this respect, even if the damage
originated directly from the poor operation of the ship, it is not legally possible
to resort to the arrest or final arrest of the ship belonging to the company due to
damages arising as a result of the company’s mismanagement.

3. The Shareholder as a Creditor of the Company

In practice, it is frequently encountered that a shareholder becomes a direct
creditor of the company due to reasons such as conducting direct transactions
with the company, granting loans (credit) to the company, or acting as a
guarantor. In this respect, it is also worth discussing whether the shareholder
possesses the right to request the arrest of the ship belonging to the company on
the grounds of these receivables.

115 pyrsuant to TCC art. 369(1), members of the board of directors and persons charged with
management in joint-stock companies are obliged to act with “the care of a prudent manager.”

116 TCC art. 369(1) and TCC art. 626(1).
U7 Cf. TCC art. 644(1)(a).

118 pPoroy, Tekinalp and Camoglu, Ortaklikiar I, 445; Hasan Pulasli, Sirketler Hukuku Serhi \Vol.
IV (4th edn, Adalet Yaymevi 2022) 1909 (Commentary V) 2841.
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A. Conducting Transactions with the Company

As a rule, with the exception of members of the board of directors of joint-stock
companies,*® there is no legal impediment preventing a shareholder, whether
holding a management position or not, from conducting transactions with the
company.'? The status of a shareholder conducting direct transactions with the
company in this manner does not differ from that of third-party creditors of the
company. As a rule, the creditor shareholder possesses every legal right that third
parties may exercise against the company. Undoubtedly, the right to request the
arrest or final arrest of the ship belonging to the company is included among
these rights.

Whether a shareholder, who has become a creditor due to a direct transaction
with the company, may request the arrest of the ship belonging to the company
is determined according to whether the claim constitutes a maritime claim. To
state it more explicitly, the shareholder possesses the right to request the arrest
of the ship belonging to the company solely on the grounds of the claims
enumerated in TCC art. 1352(1).*?* Claims falling outside this scope do not grant
the right to request arrest to the shareholder, just as they do not to third parties.

19 TCC art. 395(1) explicitly prohibits a member of the board of directors from conducting any
transaction with the company on their own behalf or on behalf of another without obtaining
permission from the general assembly. The legal sanction for a transaction conducted despite
the prohibition is pending invalidity (unilateral non-bindingness). Accordingly, while the
company may assert that the transaction conducted within the scope of the prohibition is null
and void, the other party cannot make such a claim. Regarding the discussions on the legal
nature of the sanction, see Ismail Kirca, Feyzan Hayal Sehirali Celik and Caglar Manavgat,
Anonim Sirketler Hukuku, Vol. | (1st edn, Banka ve Ticaret Hukuku Enstitiisii 2013) 665;
Poroy, Tekinalp and Camoglu, Ortakiiklar I, 412; Hasan Pulasli, Sirketler Hukuku Serhi, Vol.
Il (4th edn, Adalet Yaymevi 2022) 1685 (Commentary I1) 2841; Ebru Demirci, ‘ Anonim Sirket
Yénetim Kurulu Uyelerinin Sirketle Islem Yapma ve Sirkete Borglanma Yasag1® (Master’s
Thesis, Gazi University Institute of Social Sciences, Ankara 2018) 71.

120 The TCC does not foresee an explicit prohibition in this direction for managers of limited
liability companies, nor does it make a reference to TCc art. 395(1). 11th Civil Chamber,
16.2.2022, File No. 2020/2149, Decision No. 2022/1158 <https://legalbank.net/belge/y-11-hd-
e-2020-2149-k-2022-1158-t-16-02-2022-devir-sozlesmelerinin-gecersiz-oldugunun-tespiti-
ve-tes/4297425/ accessed 20 September 2023. Nevertheless, managers are under a duty of
loyalty to the company (TCC art. 626(l11)). In this respect, it is possible to state that managers
may conduct transactions with the company without the need for permission from the general
assembly, provided that this is in accordance with the principle of loyalty and the duty of care
(TCC art. 626). For the opposing view that the prohibition on transacting with the company is
a consequence of the duty of loyalty foreseen for managers, see Kendigelen and Kirca,
Sirketler 111, 130.

121 Sych as claims arising from transactions where a shareholder has their goods transported by the
company’s ship or provides salvage services to the ship.
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For instance, while a shareholder supplying fuel to the company’s ship holds the
right to arrest over the ship supplied, they do not possess the right to request the
arrest of the ship belonging to the company due to fuel supplied to the company’s
land vehicles.

B. Conducting Transactions in Favor of the Company

a. In General

Companies frequently require credit due to fluctuating market conditions.
Undoubtedly, banks constitute the most significant financial source for obtaining
credit. However, in cases where the required credit cannot be procured due to
reasons such as a low credit rating or excessively high costs, instances where a
shareholder grants a loan to the company or pays a debt belonging to the
company are frequently encountered (particularly in companies with a small
number of shareholders). Furthermore, it is a widespread practice for a
shareholder to act as a guarantor or provide an surety in favor of the company.
In this respect, it is also worth discussing whether a shareholder who lends
money to the company, pays the company’s debt, or acts as a guarantor for
various reasons possesses the right to request the arrest of the ship belonging to
the company on the grounds of this claim.

The TCC does not contain an explicit provision regarding this subject. Solely in
TCC article 1352(1)(p), “disbursements made on behalf of the ship or its owners,
including loans obtained for the ship,” are enumerated as maritime claims. The
article in question has been adopted verbatim from 1999 Arrest Convention
article 1(I)(p), with the addition of the phrase “including loans obtained for the
ship.” 1999 Arrest Convention article 1(1)(p), constitutes the modified version of
1952 Brussels Convention article 1(1)(n).*??

The fact that a shareholder becomes a creditor of the company due to conducting
transactions in favor of the company may be examined from various
perspectives. In this study, the subject has been evaluated under the headings of

122 1n 1952 Brussels Convention article 1(1)(n), disbursements made by the master, including those
made by shippers, charterers, or agents on behalf of the ship or its owner, were regulated as
maritime claims. Upon the request of the CMI, 1999 Arrest Convention article 1(1)(p) was
drafted as “disbursements made on behalf of the ship or its owners” on the grounds that the
former version of the article would lead to divergent interpretations, such as accepting
disbursements not made by the shipper on behalf of the ship or owner as maritime claims,
while not accepting disbursements not made on behalf of the master as maritime claims. See
Berlingieri, 3.403.
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the shareholder lending to the company, incurring expenses on behalf of the
company, and acting as a guarantor or providing an surety, which constitute the
instances most frequently encountered in practice.

b. Granting of Loans by the Shareholder to the Company

In TCC article 1352(1)(p), “loans obtained for the ship” are recognized as
maritime claims. As emphasized above, the expression in question is absent from
1999 Arrest Convention article 1(I)(p). It is reported that the expression was
added to TCC article 1352(1)(p) of the specifically for the purpose of recognizing
bank loans not secured by a ship mortgage as maritime claims.'?®

Although the term “credit” is employed in TCC article 1352(1)(p), loan
agreements concluded with other financial institutions such as factoring,
financial leasing, or financing companies, or with third parties, in addition to
banks, should also be considered within the scope of the article, provided that
they are directly related to the ship.1?* In this respect, as a rule, loans granted by
the shareholder to a company in need of cash should be accepted as maritime
claims.

In TCC article 1352(1)(p), only “loans obtained for the ship” are accepted as
maritime claims. Consequently, not every type of loan granted to the owner, but
solely claims arising from credit or loan agreements granted for the ship subject
to the request for arrest are in the nature of a maritime claim.? To state it more
explicitly, the shareholder’s ability to request the arrest of the ship belonging to
the company due to a monetary loan granted to the company is contingent upon
this debt having been provided directly for the ship, such as for the maintenance
and repair, equipping, or operation of the ship. It is not legally possible to request
the arrest of the ship belonging to the company on the grounds of loans that are
not understood to have been granted directly for the ship.

123 For the process and justification regarding the addition of this expression, see Atamer, Deniz
Icra, 142. Regarding the inappropriateness of the addition of the expression and the view that
it contradicts the International Convention on Arrest of Ships, 1999, see Yesilova Aras, 91.
In other words, the term “credit” in the text of the article should encompass every type of loan
agreement granted for the ship.

125 Atamer, Deniz Icra, 143.

124
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c. Incurring Expenses on Behalf of the Company

In TCC article 1352(1)(p), “disbursements made on behalf of the ship or its
owners” are enumerated as maritime claims. It is understood from the wording
of the article that the identity of the party making the disbursement is of no
significance, provided that such disbursement is made on behalf of the ship or
its owner. Consequently, there should be no legal impediment to accepting such
disbursements made by company shareholders as maritime claims.

However, in TCC article 1352(l)(p), not every type of expense, but solely
disbursements made on behalf of the ship or its owners are recognized as
maritime claims.*?® There should be no dispute that disbursements made directly
for the ship subject to the request for arrest, such as maintenance and repair,
constitute a maritime claim. Conversely, the meaning of the expression
“disbursements made on behalf of its owners” is not very clear. For the
expression lends itself to the interpretation that any disbursement made on behalf
of the owner is in the nature of a maritime claim, regardless of whether it is for
the ship subject to the request for arrest.

As emphasized above, 1999 Arrest Convention article 1(1)(p), which constitutes
the source of TCC article 1352(1)(p), is a revised version of 1952 Brussels
Convention article 1(I)(n). In 1952 Brussels Convention article 1(1)(n), only
disbursements made by the master, agent, or charterer on behalf of the ship or its
owners were enumerated as maritime claims; such disbursements made by other
persons were excluded from the scope of the article. In 1999 Arrest Convention
article 1(1)(p), this approach was abandoned, and all disbursements made on
behalf of the ship or its owners were accepted as maritime claims, regardless of
by whom they were made. Apart from this, no change was made, particularly
regarding the meaning of the article.*?’ In other words, in 1999 Arrest
Convention article 1(I)(p), the limitation regarding the persons making the
disbursement was abandoned; however, the condition that the disbursement be
made on behalf of the ship or its owner was retained. In this respect, while a
disbursement made by an insurance broker on behalf of the ship was not

126 For an evaluation within the scope of 1999 Arrest Convention article 1(I)(p), see Yesilova
Aras, 90.

127 Berlingieri states that, in this form, the 1952 Convention is both wider and narrower. For while
disbursements made by the shipper regarding the operation of the ship are not considered
maritime claims under the 1952 Convention, they will be accepted as maritime claims pursuant
to the 1999 Arrest Convention. See Berlingieri, 3.403.
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considered a maritime claim under the 1952 Brussels Convention,'?® it may be
accepted as a maritime claim pursuant to the 1999 Arrest Convention.

The term “on behalf of its owners” is explicitly employed in TCC article
1352(1)(p). It is indisputable that disbursements made on behalf of non-owners,
such as the bareboat charterer, time charterer, or shipper, do not constitute a
maritime claim unless they are directly related to the ship. In this respect, port
dues or loading and unloading costs paid on behalf of the charterer or the time
charterer should, as a rule, be accepted as maritime claims.?®

However, the issue of whether disbursements made on behalf of the owner are
related to the ship is not clear. In fact, the wording of TCC article 1352(1)(p)
lends itself to the interpretation that disbursements made on behalf of the owner
are not conditional upon being related to the ship.

While delving into the details of the subject lies beyond the scope of this study,
it should be accepted, particularly based on a teleological interpretation of the
article, that only disbursements made on behalf of the owner which are related
to the ship constitute a maritime claim.**® An interpretation to the contrary would
contravene the intended purpose of the institution of maritime claims. For if it
were accepted that any disbursement made on behalf of the owner constitutes a
maritime claim, the necessity for an exhaustive enumeration of claims in the
nature of maritime claims would be obviated. Furthermore, it would become
possible to effect the arrest of a ship under the use of a charterer due to a
disbursement made onshore on behalf of the owner. It is indisputable that such a
result would be contrary to the purpose of the institution of maritime claims. In
this respect, disbursements directed toward the operation of the ship, such as port
dues, agency, pilotage or towage fees, and loading and unloading costs, should
not be considered to be in the nature of a maritime claim unless they are incurred
on behalf of the ship’s owner.**!

128 Regarding the fact that the persons making disbursements are limited to those enumerated in
1952 Brussels Convention article 1(1)(n), see particularly David C. Jackson, Enforcement of
Maritime Claims (4th edn, Informa 2005), 2.232.

129 1t is also possible for such disbursements to constitute a maritime claim separately pursuant to
TCC article 1352(1)(n).

130 In the same point, see Yesilova Aras, 91.

131 Berlingieri, 3.388. It is possible for these claims to constitute a separate maritime claim
pursuant to TCC article 1352(1).
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It is also worth discussing whether the disbursement made by a shareholder who
pays the employment claims of seamen arising from their work on board on
behalf of the company constitutes a maritime claim. For in TCC article
1352(1)(0), wages payable to seafarer due to their employment on the ship are
recognized as maritime claims; however, it is not explicitly stated that payments
made to them by third parties constitute maritime claims. Furthermore, in TCC
article 1352(1)(s), seafarer’s employment claims are not listed among the fees
paid on the owner’s account.

As is known, the commercial utilization of ships at sea is contingent upon the
condition of their being seaworthy, cargo-worthy, and fit for the voyage. The
manning of ships with a sufficient number and quality of seafarer is directly
related to their fitness for the voyage (TCC art. 932(11)). The minimum numbers
required for manning ships with seafarer, according to the type, voyage region,
and size of the ship, are explicitly regulated in the relevant legislation.®*? Ships
that are not manned with the minimum number of seafarer in terms of
competency ratings and quantity are deemed unfit for the voyage and are not
permitted to sail.**3 Consequently, it is indisputable that employment claims paid
to seafarer constitute disbursements made on behalf of the owner within the
meaning of TCC article 1352(1)(p).

However, whether a payment made to a seafarer who has left the ship upon the
termination of the employment contract and who, despite having outstanding
employment claims, has not yet initiated legal proceedings against the company
falls within the scope of TCC article 1352(1)(p) may be a subject of debate. This
is because the seafarer whose employment claim is paid is no longer on board.
Consequently, it is possible to argue that the payment made is not in the nature
of a disbursement made on behalf of the owner for the operation of the ship.

Undoubtedly, it is possible to put forward different interpretations regarding the
subject. However, wage claims arising specifically from employment on board
simultaneously confer a maritime lien upon the seafarers (TCC art.
1320(1)(a)).1** In other words, the seafarer possesses a statutory lien due to such

132 See Regulation on Seafarers and Harbor Pilots; Directive on Manning Ships with Seafarers.
133 Directive on Manning Ships with Seafarers art. 8.
134 On this subject, see Atamer, Deniz Icra, 139; M. Bars Giinay, Gemi Alacaklist Hakla (Yetkin

2009), 107; Cineyt Siizel, Gemi Alacaklisi Hakk: ve.Gemi Ipotegi Haklkainda 1993 Cenevre
Sozlesmesi ve Yeni Tiirk Ticaret Kanunu (1st edn, On Iki Levha 2012), 208.
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unpaid claims. Seafarers possess the right, at all times, to secure the arrest of the
ship and to prevent it from sailing.

The payment made or security provided pursuant to TCC article 1371(l) for the
release of a ship subject to an arrest order constitutes a maritime claim..®
Consequently, for the purpose of preventing the occurrence of such a risk, there
should be no impediment to accepting that wages paid to seafarer whose
employment contracts have been terminated also constitute a disbursement made
on behalf of the owner directed toward the operation of the ship.

d. Acting as a Guarantor in Favor of the Company

There exists no explicit provision in TCC article 1352(1) and in the source 1999
Arrest Convention stating that suretyships or guarantees provided in favor of the
owner constitute a maritime claim. However, instances where a shareholder acts
as a guarantor or provides an surety in favor of the company are frequently
encountered in practice. Within this scope, the issue of whether a shareholder
who pays a debt for which they acted as a guarantor or provided an surety
possesses the right to request the arrest of the ship belonging to the company
renders the matter worth discussing.

In terms of its legal character, a suretyship agreement is “a contract whereby the
surety undertakes personal liability to the creditor for the consequences of the
debtor ’s failure to perform the debt” (TCO art. 581(l)). The obligation assumed
by the surety entails the undertaking to pay the debt for which they are liable in
the event that the principal debtor fails to perform their obligation. In a legal
sense, this debt discharged by the surety is not the principal debt existing between
the creditor and the debtor; rather, it is the surety’s own obligation assumed under
the contract. To state it more explicitly, the surety performs their own obligation,
which they have committed to pay within the scope of the suretyship agreement.

Even though the surety or avalist has discharged their own obligation in a legal
sense, there should be no legal impediment to accepting this performance,
executed due to the non-payment of the principal debt, as a disbursement made
on behalf of the ship or its owner. For in this instance as well, the surety or avalist
is, in a sense, making a disbursement on behalf of the company, which is the

135 See TCC art. 1352(1)(p).
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principal debtor. In this respect, the performance of the surety or avalist should
be accepted as a maritime claim within the scope of TCC article 1352(1)(p).**

However, this scope encompasses not every type of suretyship relationship but
solely performances executed due to a suretyship provided in favor of the ship
and its owner. Consequently, only the obligations that a shareholder is compelled
to discharge for this reason, having acted as a surety for an agreement concluded
for the operation of the ship or provided an surety for a negotiable instrument
drawn, should be considered to be in the nature of a maritime claim.

CONCLUSION

There is no explicit provision in TCC article 1352(1) stating that claims of
shareholders directed directly against the company constitute maritime claims.
The issue must be resolved on a case-by-case basis, depending on the cause or
source of the shareholder’s claim against the company. In this sense, whereas a
shareholder’s claim against the company arising from the mismanagement of the
company or the non-payment of dividends is not in the nature of a maritime
claim, claims arising from loans granted to the company or suretyships provided
due to the operation of the ship may constitute maritime claims.

The fundamental reason for this distinct outcome is that TCC article 1352(1) has
been adopted from 1999 International Convention on Arrest of Ships article 1(1),
with certain modifications. Although this preference of the legislator is
appropriate in the context of achieving uniformity with international rules, it
would not be incorrect to state that it remains insufficient in securing the claims
of shareholders against the company, particularly for shareholders of a
commercial company whose sole fixed asset consists of a ship registered in a
foreign registry.

It is understood from the legislative justification and the enactment process of
the TCC that article 1352(1) was not adopted verbatim from 1999 International
Convention on Arrest of Ships article 1(1). Specifically, upon the request of
banks, the expression “including loans obtained for the ship” was added to
subparagraph (p) of the first paragraph of the article. Furthermore, the term “or
charterer” found in the source convention was not included in subparagraphs (r)
and (s) of the first paragraph of the article. As is evident, the Legislator did not

136 |t is self-evident that the suretyship or aval referred to herein must have been provided for a
debt related to the ship.
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refrain from making a number of amendments to the text of the article in
accordance with the requests of maritime trade actors.

Considering the fact that in Turkiye, almost all commercial ships are operated
under the trade name of a commercial company established for this purpose, and
that the establishment of a separate commercial company for each individual ship
is even preferred, it would not be incorrect to state that there is a need for a
regulation in this direction. Nevertheless, the classification of a claim in national
legislation as a maritime claim, despite not being enumerated in source 1999
International Convention on Arrest of Ships article 1(1), would lead to numerous
problems in practice. In this respect, it is not possible to accept shareholders’
claims directed against the company as maritime claims.

It is planned that the provisions of the TCC regarding forced execution will be
incorporated into the Law on Enforcement, the preparatory works for which are
ongoing. It would be appropriate to insert a special provision among the
provisions regarding maritime enforcement or general precautionary attachment
within the Draft Law, which is currently being prepared and has been shared with
the public. This provision should stipulate, at the very least, that claims of
shareholders of Turkish commercial companies against the company confer the
right to request the arrest of Turkish-flagged ships owned by the company. In
this way, deviation from the source 1999 International Convention on Arrest of
Ships would be avoided regarding foreign-flagged ships, while simultaneously
ensuring that claims arising from partnership rights are secured. Such a
preference would also make a positive contribution to the development of
Turkish maritime shipping, as it would incentivize shareholders to establish
companies for this purpose.
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ADALET DIVANI (Dérdiincii Daire)

Daire Baskan1 M. Vilaras, Yargiglar N. Pigarra, D. Svaby (Raportor) ve S. Rodin
ile Yargig¢ K. Jiirimde’nin katilimiyla,

Basavci: M. Szpunar,

Yazi Isleri Miidiirii: idari Gorevli C. Strémholm,

9 Eyliil 2020 tarihli durusma ile yazili usule dayanarak,
asagidaki taraflarin agiklamalarini dikkate alarak:

— Irish Ferries Ltd, V. Power, T. O’Donnell, B. McGrath ve E. Roberts
(Solicitors) ile C. Donnelly ve P. Sreenan, SC tarafindan temsil edilmistir,

— National Transport Authority, M. Collins ve D. McGrath, SC, S. Murray, BL
ile M. Doyle, K. Quigley ve E. O’Hanrahan (Solicitors) tarafindan temsil
edilmistir,

— Irlanda, M. Browne, G. Hodge, J. Quaney ve A. Joyce tarafindan vekil sifatiyla,
ayrica P. McGarry, SC ve M. Finan, BL nin destegiyle temsil edilmistir,

— Avrupa Parlamentosu, L. G. Knudsen ve A. Tamas tarafindan vekil sifatiyla
temsil edilmistir,

— Avrupa Birligi Konseyi, O. Segnana ve R. Meyer tarafindan vekil sifatiyla
temsil edilmistir,

— Avrupa Komisyonu, N. Yerrell, L. Armati ve S. L. Kaléda tarafindan vekil
sifatiyla temsil edilmistir,

Bassavcr’'nin 4 Mart 2021 tarihli durusmada sunulan sonu¢ miitalaalari
dinlendikten sonra asagidaki karar verilmistir:

Karar

1 On karar bagvurusu, Avrupa Parlamentosu ve Konseyinin 24 Kasim 2010
tarihli ve Deniz ve I¢ Su Yoluyla Yolcu Tagimaciligina iliskin Yolcu Haklarmi

1 <https://eur-lex.europa.eu/legal-
content/DE/TXT/?uri=CELEX%3A62019CJ0570&0id=1750852124503> s.e.t. 22 Haziran
2025.
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Diizenleyen (AB) 1177/2010 sayili Tiiziigiiniin? 18. ve 19. maddeleri, 20/4.
maddesi ile 24. ve 25. maddelerinin yorumlanmasma ve bu Tiiziiglin
gecerliligine iliskindir.

2 Bu karar, Irish Ferries Ltd ile Irlanda Ulusal Ulastirma Kurumu (bundan sonra
“Irlanda Ulastirma Kurumu” olarak amlacaktir) arasindaki, Dublin (irlanda) ile
Cherbourg (Fransa) arasindaki feribot seferlerinin iptali nedeniyle yolculara
hangi kosullar altinda tazminat 6denmesi gerektigine iliskin bir hukuk davasi
kapsaminda verilmistir.

Yasal Cerceve
Avrupa Birligi Hukuku
1177/2010 Sayil Tiiziik

3 1177/2010 sayil1 Tiziigiin Girig Boliimii 1, 2, 3, 12 ila 15, 17 ve 19. gerekgeleri
asagidaki gibidir:

“(1) Birligin deniz ve i¢ su yolu tagimaciligi alanindaki tedbirleri, diger
ulagim tiirlerinin standartlariyla karsilastirilabilir yiiksek bir yolcu koruma
diizeyini saglamay1 hedeflemelidir. Ayrica, tiliketicinin korunmasina
iligkin genel gereklilikler tamamen dikkate alinmalidir.

(2) Deniz ve i¢ su yolu tasimacilifinda yolcular tasima sozlesmesinde
daha zayif taraf olduklarindan, tiim yolculara asgari bir koruma diizeyi
saglanmalidir. Tasiyanlar, bu Tliziikte belirtilen sartlardan yolcu agisindan
daha avantajli sozlesme kosullart sunmaktan higbir sekilde
alikonulmamalidir. Ayni sekilde bu Tiizliglin amaci, esya tagimaciligina
iliskin sirketler arasi ticari iliskilere (‘business-to-business’) miidahale
etmek degildir. Ozellikle bir kara tasimacihgi sirketi ile bir tastyan
arasinda yapilan sozlesmeler, bu Tiiziik anlaminda tagima sozlesmesi
olarak degerlendirilmemelidir ve bu nedenle bu tir soézlesmeler
kapsaminda kara tagimacilifi sirketine veya calisanlarina, gecikme
durumunda bu Tiiziige gore tazminat hakki taninmaz.

(3) Yolcularm korunmasi, yalnizca Uye Devletlerin yetki alani igindeki
limanlar arasinda sunulan yolcu tagimaciligi hizmetleriyle sinirh

2 <https://eur-lex.europa.eu/legal-
content/DE/TXT/?qid=1751273110320&uri=CELEX%3A32010R1177> s.e.t. 22 Haziran
2025.
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kalmamali; ayni zamanda, yolcu tasimacilifi pazarinda rekabetin
bozulmasi riskini géz &niinde bulundurarak, bu tiir limanlar ile Uye
Devletlerin yetki alan1 disindaki limanlar arasinda sunulan hizmetleri de
kapsamalidir. Bu nedenle "Birlik tagiyan1” terimi, Antlasma'nin 85 ve 86.
maddelerinin deniz tasimaciligina uygulanmasina iliskin ayrintili kurallar
belirleyen 22 Aralik 1986 tarihli ve 4056/86 sayili Konsey Tiiziigii (EEC)
gibi diger Birlik hukuku diizenlemelerine halel getirmeksizin, bu Tiiziigiin
amaglart dogrultusunda miimkiin oldugunca genis yorumlanmalidir
[(ABL 1986, L 378, S. 4)] ve Uye Devletler i¢inde deniz tasimaciligina
hizmet saglama serbestisi ilkesini uygulayan 7 Aralik 1992 tarih ve
3577/92/EC sayili1 Konsey Tiiziigl (deniz kabotaj1) [(AB1.1992, L 364, S.

Nl

(12) Bir yolcu tasima hizmetinin veya gemi seyahatinin iptali veya
gecikmesi durumunda yolcular yeterli sekilde bilgilendirilmelidir. Bu
bilgi, yolcularin gerekli diizenlemeleri yapmalarimi ve gerekirse alternatif
baglantilar hakkinda bilgi edinmelerini kolaylastirmalidir.

(13) Tasima hizmetlerinin iptali veya uzun siire gecikmesi nedeniyle
yolculara verilen rahatsizlik azaltilmalidir. Bu amagla, yolcularla
yeterince ilgilenilmeli ve kabul edilebilir kosullar altinda yolculuklarini
iptal etme ve para iadesi alma veya alternatif ulasgim imkanina sahip
olmalidirlar. Yolcular i¢in yeterli konaklamanin mutlaka otel odalarindan
olugmasi gerekmez, ancak 6zellikle her bir vakanin kosullarina, yolcularin
araclarina ve geminin 6zelliklerine bagli olarak mevcut olan diger uygun
konaklama yerleri de olabilir. Bu baglamda ve usuliine uygun olarak
gerekgelendirilmis istisnai ve acil durumlarda, tasiyanlar sivil makamlarla
igbirligi icinde mevcut uygun tesislerden tam olarak yararlanabilmelidir.

(14) Tasiyanlar, geminin giivenli bir sekilde ¢alismasini etkileyen hava
kosullar1 veya tiim makul tedbirler alinmis olsa dahi 6nlenemeyecek
olaganiistii kosullar nedeniyle iptal veya gecikme durumlari hari¢ olmak
iizere, bir yolcu tasima hizmetinin iptali veya gecikmesi durumunda
yolculara bilet fiyatinin belirli bir yiizdesinin tazminat olarak 6denmesini
saglamalidir.



DURGUT 381

(15) Tasiyanlar, genel kabul gormiis ilkelere uygun olarak, iptal veya
gecikmenin s6z konusu hava kosullar1 veya olaganiistii durumlardan
kaynaklandigini kanitlama yiikiimliligiint Gstlenmelidir.

(17) Olaganiistii haller arasinda 6zellikle dogal afetler, 6rnegin yanginlar
ve depremler, teror saldirilari, savaslar ve silahli askeri ya da sivil
catismalar, isyanlar, askeri veya hukuka aykir1 el koymalar, grevler, hasta,
yaral1 veya Olii kisilerin karaya ¢ikarilmasi, deniz veya i¢ su yollarinda
yapilan arama ve kurtarma operasyonlari, cevrenin korunmasi i¢in gerekli
tedbirler, trafik yonetim birimlerinin veya liman otoritelerinin kararlari ile
kamu diizeni ve giivenligi ya da acil ulasim ihtiyaglarina iliskin yetkili
makamlarin kararlar yer almalidir.

(19) Avrupa Birligi Adalet Divan1 daha 6nce, iptal veya gecikmelere yol
acan sorunlarin yalnizca, ilgili tagiyanin normal faaliyetinin bir pargasi
olmayan ve gercekten onun denetimi disinda kalan olaylara dayanmasi
halinde ‘olaganiistii hal’ kavrami kapsaminda degerlendirilebilecegine
karar vermistir. Ayrica, geminin giivenli isletimini tehdit eden hava
kosullarinin tasiyan tarafindan gergekten kontrol edilemeyecegine dikkat
¢ekilmelidir.”

4 1177/2010 sayili Tliztigiin 2. maddesi ("Kapsam") soyledir:
(1) Bu Tiiziik, asagidaki yolcular i¢in gegerlidir:

a) Kalkis limani bir iiye devletin yetki alaninda bulunan yolcu tagimaciligi
hizmetlerinden yararlanan yolcular;

b) Kalkig limani bir iiye devletin yetki alan1 disinda olup, varig limani bir
tiye devletin yetki alaninda bulunan yolcu tasimaciligi hizmetlerinden
yararlanan ve bu hizmetin madde 3 fikra e’de tamimlanan sekilde Birlik
tagiyan1 tarafindan saglandigi yolcular;

c) Kalkis limanm bir {iye devletin yetki alaninda bulunan kruvaziyer
yolculari. Ancak bu yolcular igin, 16 (2). madde, 18. ve 19. maddeler ile
20/1. ve 20/4. maddeler gegerli degildir.

(2) Bu Tiiziik, asagidaki yolcular i¢in gegerli degildir:
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a) En fazla 12 yolcu tasima yetkisine sahip gemilerle Seyahat eden
yolcular;

b) Gemi isletmesinden sorumlu miirettebati en fazla ii¢ kisiden olusan
gemilerle ya da kisi bagina tek yon mesafesi 500 metreden kisa yolcu
tagimacilig1 yapan gemilerle seyahat eden yolcular;

¢) Kruvaziyer olmayan gezi ve turistik amacli seyahatlere katilan yolcular;

d) Motor giicii olmayan gemilerle veya 1965’ten dnce tasarlanmis ve esas
olarak orijinal malzemelerle insa edilmis tarihi yolcu gemilerinin
orijinalleri ya da bire bir kopyalariyla seyahat eden ve en fazla 36 yolcu
tagima yetkisi olan gemilerde bulunan yolcular.

(3) Uye Devletler, 18 Aralik 2012 tarihinden itibaren iki yillik bir siire
boyunca, i¢ hatlarda isletilen ve briit tonaji1 300 GT nin altinda olan deniz
gemilerini, bu Tiiziiglin uygulanmasindan muaf tutabilirler; ancak bu
durumda yolcu haklarinin, ulusal mevzuat uyarinca bu Tiiziikle orantili
sekilde giivence altina alinmig olmasi gerekir.

(4) Uye Devletler, kamusal hizmet yiikiimliiliikleri, kamu hizmet
sozlesmeleri veya entegre ulagim hizmetleri kapsaminda sunulan yolcu
tagimaciligi hizmetlerini, bu Tiizliglin uygulanmasindan muaf tutabilirler;
fakat burada da yolcu haklarimin, ulusal mevzuatla karsilastirilabilir
sekilde saglanmasi sarttir.

5 Tiiziiglin 3. maddesi asagidaki tanimlar1 icermektedir:

13

f) “Yolcu tasimaciligi hizmeti”, agik bir tarifeye gore deniz veya i¢ su
yollarinda gergeklestirilen ticari yolcu tagima hizmetidir.

m) “Tasima sézlesmesi”, bir tagiyan ile bir yolcu arasinda bir veya daha
fazla yolcu tagimaciligi hizmeti ya da bir kruvaziyer yolculugunun ifasina
iligkin yapilan sézlesmedir.

n) “Bilet”, tagima sozlesmesine iligskin gecerli bir belge veya bagka bir
kanit anlamina gelir.
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r) “Rezervasyon”, belirli bir yolcu tagimacilig1 seferi veya kruvaziyer
(gemi yolculugu) i¢in yapilan yer ayirtma islemidir.

2

6 Tiiziigiin 4. maddesinin (“Biletler ve ayrimcilik gdzetmeyen tasima kogullar1™)
2. fikras1 sOyledir:

“Sosyal tarifeler sakli kalmak kaydiyla, tagiyanlar veya bilet saticilari tarafindan
uygulanan sozlesme sartlar1 ve tarifeler, nihai miisterinin uyruguna ya da
tagiyanin veya bilet saticisinin Birlik i¢indeki yerlesim yerine bagli herhangi bir
dogrudan veya dolayli ayrimcilik olmaksizin kamuya sunulur.”

7 Tiiziiglin II. Bolimiinde (‘Engelli ve Hareket Kabiliyeti Kisitl Kisilerin
Haklar1’), 7. maddenin (‘Tasima Hakk1”) 2. fikrasinda:

“Rezervasyonlar ve biletler, engelli bireylere ve hareket kabiliyeti kisitl kisilere,
herhangi bir ek iicret alinmaksizin ve tiim diger yolcular i¢in gecerli olan ayni
kosullarda sunulur.”

8 1177/2010 sayili Tizigin III. Bolimiinde (‘Seferin Kesintiye Ugramasi
Halinde Tasiyanlarin ve Terminal Isletmecilerinin Yiikiimliiliikleri’), 18.
maddede (‘Kalkislarin Iptal Edilmesi veya Gecikmesi Halinde Giizergah
Degisikligi ve Bilet Ucretlerinin ladesi’):

(1) Tasiyan, bir yolcu tasimaciligi hizmetinin bir liman terminalinden
hareketinin iptal edilecegini veya 90 dakikadan fazla gecikecegini makul sekilde
Ongoriiyorsa, yolculara derhal asagidaki segeneklerden birini sunar:

a) Tasima sozlesmesinde belirtilen varig noktasina, miimkiin olan en erken
zamanda ve ek tlicret talep etmeksizin, benzer kosullarda giizergah degisikligi;

b) Odenen bilet iicretinin iadesi ve gerekiyorsa, tasima sozlesmesinde belirtilen
kalkis noktasina miimkiin olan en erken zamanda {icretsiz geri doniis imkani.

(2) Eger bir yolcu tagimaciligi hizmetinin limandan kalkis iptal edilir ya da 90
dakikadan fazla gecikirse, yolcular, bu tiir bir giizergah degisikligi veya bilet
iicretinin iadesi hakkina sahiptir.

(3) 1(b) ve 2. fikradaa Ongoriilen bilet {icretinin iadesi, yolculugun
gerceklestirilmemis olan kismi ya da yolcunun seyahat planlarina gore artik
anlam tagimayan gerceklestirilmis kismi igin, yedi gilin icinde nakit 6deme,
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elektronik havale, kredi veya c¢ek yoluyla yapilir. Yolcunun onayiyla, {icretin
tamami, tutar bakimindan ayni degerde olmak kosuluyla, kupon (seyahat /
hediye ¢eki) veya baska hizmetler seklinde de iade edilebilir; bu durumda s6z
konusu hizmetlerin kosullari, 6zellikle gecerlilik siiresi ve seyahat noktalari
acgisindan esnek olmalidir.”

9 Tiiziigiin 19. maddesi (“Varistaki Gecikme Nedeniyle Bilet Bedeli indirimi
Yoluyla Tazminat” soyledir:

“(1) Yolcular, tasima soézlesmesine uygun olarak nihai varis noktasina geg
varmalar1 halinde, tasima hakkini kaybetmeksizin tagiyandan tazminat alma
hakkima sahiptir. Tazminat, bilet iicretinin en az %25’i oranindadir ve su
durumlar i¢in gecerlidir:

a) (Tarifeli / Planli) Yolculuk siiresi en fazla dort saatse ve en az bir saat gecikme
varsa,

b) Siire dort saatten fazla sekiz saate kadar ise ve en az iki saat gecikme varsa,

c) Siire sekiz saatten fazla yirmi dort saate kadar ise ve en az ii¢ saat gecikme
varsa,

d) Siire yirmi dort saatten fazla ise ve en az alt1 saat gecikme varsa.

Gecikme, yukarida belirtilen siirelerin iki katindan fazlaysa, tazminat bilet
icretinin %50’si oraninda olur.

(2) Abonman (sezonlu) bilet sahipleri, gegerlilik siiresi iginde tekrar eden varig
gecikmeleri yasiyorlarsa, tasiyanin belirleyecegi tazminat sartlarina uygun
olarak makul bir tazminat talep edebilirler. Bu sartlarda, gecikmenin nasil
tanimlandig1 ve tazminatin nasil hesaplanacagi belirlenir.

(3) Tazminat, yolcunun geciken ulasim hizmeti igin gercekten 6dedigi ticret esas
almarak hesaplanir.

(4) Gidis-doniis biletlerde, gecikmenin yalnizca gidis ya da doniiste yaganmasi
durumunda, tazminat ilgili tasima hizmetinin yarim bilet fiyati temel alinarak
hesaplanir.

(5) Tazminat 6demesi, talebin sunulmasindan itibaren bir ay i¢inde yapilmalidir.
Bu 6deme, kuponlar (seyahat / hediye ¢eki) ve/veya baska hizmetler seklinde
olabilir; ancak bu secenekler yalmizca gecerlilik siiresi ve varis noktasi
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bakimindan esnek kosullar tasiyorsa kabul edilebilir. Yolcu isterse, tazminat
mutlaka nakit para olarak 6denmelidir.

(6) Tazminat miktarindan, islem iicreti, telefon ya da posta masrafi gibi finansal
islem giderleri kesilemez. Tazminat tutari, licretler, telefon masraflar1 veya posta
iicreti gibi finansal islem maliyetleri ile azaltilamaz. Tastyanlar, altinda tazminat
O0demesi yapilmayacak asgari tutarlar belirleyebilir. Bu asgari tutar 6 Avro'yu
gecemez.

10 Tiiziigiin 20. maddesi (Istisnalar) sdyledir:

“(1) 17, 18 ve 19. maddeler, seyahat tarihi agik olan fakat heniiz belirlenmis bir
kalkig zaman1 bulunmayan biletlerle seyahat eden yolcular i¢in uygulanmaz; bu
hiikiim, abonman bileti sahipleri harigtir.

(2) 17. ve 19. maddeler, yolcunun bilet satin almadan 6nce iptal veya gecikme
hakkinda bilgilendirilmis olmas1 ya da iptal/gecikmenin yolcunun kusurundan
kaynaklanmis olmasi durumunda uygulanmaz.

(3) 17. maddenin 2. fikrasi, tasiyanin iptal veya gecikmenin geminin giivenli
isletimini etkileyen hava kosullarindan kaynaklandigini kanitlamasi halinde
uygulanmaz.

(4) 19. madde, tasiyanin iptal veya gecikmenin geminin giivenli isletimini
etkileyen hava kosullar1 ya da tim makul Onlemler alinmis olsa bile
engellenemeyecek olaganiisti durumlar nedeniyle meydana geldigini
kanitlamas1 hélinde uygulanmaz.”

11 Tiiziigiin IV. Béliimiindeki ("Bilgilendirme ve Sikayetlere Iliskin Genel
Kurallar") 24. madde ("Sikayetler") soyledir:

“(1) Tasiyanlar ve terminal isletmecileri, bu Tiiziik kapsamindaki hak ve
yiikiimliiliiklerle ilgili sikayetlerin ele alinmasina yonelik erisilebilir bir sistem
kurar veya bu sistemi siirdiiriir.

(2) Bir yolcu, bu Tiiziik ¢ergevesinde tagiyana veya terminal isletmecisine bir
sikayette bulunmak istiyorsa, bu sikdyeti, tasima hizmetinin fiilen
gerceklesmesinden ya da planlanan tarihten itibaren iki ay i¢inde sunmalidir.
Tasiyan veya terminal isletmecisi, sikayetin alindig1 tarihten itibaren bir ay
icinde, sikdyetin kabul edilip edilmedigini, reddedilip reddedilmedigini veya
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halen incelenip incelenmedigini yolcuya bildirmelidir. Nihai yanit siiresi,
sikayetin alinmasindan itibaren iki ay1 asamaz.”

12 1177/2010 sayili Tiiziglin V. Bolimiinde (Uygulama ve Ulusal Uygulama
Makamlari) 25. Madde (Ulusal Uygulama Makamlari) sdyledir:

“(1) Her Uye Devlet, bu Tiiziigiin kendi topraklarinda bulunan limanlardan
hareket eden veya {igiincii {lilkelerden bu limanlara gelen yolcu tasimacilif
hizmetleri ve kruvaziyerler bakimindan uygulanmasini saglamakla gorevli bir
veya birden fazla yeni ya da mevcut makami belirler. Bu makam(lar), Tiiziiglin
uygulanmasini temin etmek tizere gerekli 6nlemleri alir. Bu makamlar, yapilari,
mali kararlar1, hukuki statiileri ve karar alma siire¢leri bakimindan ticari ¢ikar
gruplarindan bagimsiz olmak zorundadir.

(2) Uye Devletler, bu madde uyarinca atanan makam veya makamlar hakkinda
Komisyon’u bilgilendirir.

(3) Her yolcu, bu maddenin 1. fikras1 uyarinca belirlenmis ilgili makama veya
bir Uye Devletin ulusal mevzuat1 uyarinca belirlemis oldugu baska bir yetkili
makama, bu Tiizligilin ihlal edildigine dair sikayette bulunabilir. Yetkili makam,
yolcuya sikayetiyle ilgili olarak makul bir siire iginde gerekgeli bir yanit verir.

Uye Devlet, su yonlerde karar verebilir:

a) Yolcunun sikayetini ilk olarak tasiyana veya terminal isletmecisine sunmasi
gerektigine ve/veya

b) Ulusal yaptirim makaminin ya da belirlenen baska bir yetkili makamin, 24.
madde uyarinca ¢oziilemeyen sikayetler icin basvuru mercii olarak gorev
yapmasina.

(4) 2. maddenin 4. fikrasi uyarinca belirli tagimacilik hizmetlerine istisna
uygulayan Uye Devletler, yolcu haklarmin uygulanmasini saglayan benzer bir
denetim mekanizmasinin mevcut olmasim giivence altina alir.”

261/2004 sayuh Tiiziik

13 Ugaga kabul edilmeme ve uguslarin iptali veya uzun gecikmesi durumunda
yolculara tazminat ve yardim saglanmasina iliskin ortak kurallar1 belirleyen ve
295/91 (EWQG) sayili Tiiztigii (ABL. 2004, L 46, S. 1) yiirtirlikten kaldiran 11
Subat 2004 tarihli ve 261/2004 (EG) sayili Avrupa Parlamentosu ve Konsey
Tiiziigii niin 5. maddesinin (iptal) 1. fikras1 soyledir:
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“Bir ugus iptal edilirse, etkilenen yolcular,

(c) ugusu fiilen gerceklestiren havayolu sirketi tarafindan 7. madde uyarinca
tazminat hakki taninir; su durumlar haric:

(i) Yolculara iptal, planlanan kalkis saatinden en az iki hafta dnce bildirilmisse;

(i1)) Yolculara iptal, kalkistan iki hafta ile yedi giin arasinda bir siire kala
bildirilmis ve alternatif bir ulasim teklifi sunulmussa; bu alternatif sefer,
kalkistan en fazla iki saat dnce hareket etmeyi ve varis yerine en fazla dort saat
gecikmeyle ulasmay1 miimkiin kiliyorsa;

(iii) Yolculara iptal, kalkistan yedi glinden az siire 6nce bildirilmis ve sunulan
alternatif, kalkigtan en fazla bir saat 6nce hareket etmeyi ve varis yerine en fazla
iki saat gecikmeyle ulagsmay1 miimkiin kiliyorsa.”

Irlanda Hukuku

14 10 Ekim 2012 tarihinde kabul edilen 2012 Avrupa Birligi (Deniz ve I¢ Su
Yoluyla Seyahat Eden Yolcularin Haklar1) Tiiziigii (2012 Avrupa Birligi [Deniz
ve I¢ Su Yoluyla Seyahat Eden Yolcularin Haklari] Tiiziigii) (bundan bdyle 2012
Tiizigi olarak anilacaktir) 3. Tiziigi, 1177/2010 sayili Tiiziigin 25. maddesi
uyarmca Irlanda Ulastirma Kurumu (National Transport Authority)
uygulamadan sorumlu yetkili merci olarak belirlenmistir.

15 2012 Tiiziigiiniin 4 (1). maddesine gore, Irlanda Ulastirma Kurumu, resen
veya bir yolcunun sikayeti iizerine, bir isletmecinin 1177/2010 sayili Tiiziik
hiikiimlerine uymadigini tespit ederse, o isletmeciye resmi bir “emir” bildirimi
gonderir. Bu emir, ihlalin niteligini belirtir ve igletmeciden, belirlenen siire
icinde gerekli onlemleri alarak bu emri yerine getirmesi istenir.

16 2012 Tiiziiginiin 4 (2). maddesine gdre, bu emri alan bir isletmeci,
bildirimden itibaren 21 giin i¢inde Irlanda Ulastirma Kurumu’na goriis sunabilir.
Kurum, bu goriisii degerlendirerek emri ya onaylar, ya degistirir ya da geri ¢eker.

17 Son olarak 2012 Tiiziigliniin 4 (3). maddesine gore, bu emre uymayan bir
isletmeci, 5000 avro para cezasina ya da dava sonucunda 250.000 avroya kadar
para cezasina garptirilabilir.

Hukuki Uyusmazhgin Baslangici ve Yoneltilen Sorular
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18 2016 yilinda Irish Ferries’in ana sirketi olan Irish Continental Group plc,
Alman hukukuna tabi Flensburger Schiffbau-Gesellschaft (bundan sonra
“tersane” olarak anilacaktir) ile bir gemi insas1 konusunda sézlesme yapti. Bu
gemi, en ge¢ 26 Mayis 2018 tarihinde tam sertifikali olarak teslim edilecekti.

19 Gemi, 2018 yaz sezonunda hizmete girecek sekilde planlandi ve bu kapsamda
Dublin ile Cherbourg arasinda cift yonlii, kalic1 bir sefer hatt1 da dahil olmak
izere cesitli baglantilar saglanmasi amaglandi.

20 Sefer siiresinin yaklagik 18 saat olmasindan &tiirii Irish Ferries, bu yeni
gemiyi, Rosslare (Irlanda) ile Cherbourg ya da Roscoff (Fransa) arasindaki
hatlarda gorev yapacak baska bir feribotla doniisiimlii olarak calistirmay1 ve
boylece her giin Fransa-irlanda arasinda sefer sunmay1 planladi. Ancak seferler
farkl1 irlanda limanlarindan yapilacakti.

21 Ocak 2017°de tersane, Irish Ferries’e geminin teslimatinin en geg¢ 22 Haziran
2018’de gerceklesecegini sozlii olarak bildirdi.

22 Bu giivence lizerine Irish Ferries, 27 Ekim 2017 itibartyla 2018 sezonu igin
bu gemiye ait rezervasyonlar1 almaya basladi. Zira yolcular cogunlukla 6nceden
bilet almayi tercih ediyordu. Tersane, 1 Kasim 2017°de geminin 22 Haziran’da
teslim edilecegini yazili olarak da teyit etti; boylece ilk seferin 12 Temmuz
2018’de yapilmas1 planlandi.

23 Ancak 18 Nisan 2018 tarihinde tersane, i¢ donanim isleriyle gérevlendirilen
tageron firmalardaki gecikmeler nedeniyle geminin 13 Temmuz 2018'den once
teslim edilemeyecegini Irish Ferries’e bildirmistir. Bu nedenle 12 Temmuz
2018’de baslamas1 planlanan seferler yapilamayacak ve diger bazi seferler de
etkilenecektir.

24 TIrish Ferries, 20 Nisan 2018’de, geminin ne kendi filosundaki bagka bir
gemiyle ne de bir broker aracilifiyla baska bir gemi kiralayarak ikame
edilemeyecegini tespit etmesinden sonra, gemiyle yapilmasi planlanan tiim
seferleri yeni teslim tarihine ek bir giivenlik siiresi de koyarak iptal etmistir.
Buna gore 12-29 Temmuz 2018 tarihleri arasindaki seferler iptal edilmistir.

25 Bu iptal kapsaminda Irish Ferries bazi onlemler almistir: Birincisi, tiim
etkilenen yolculara seferlerinden 12 hafta 6nce iptali bildirmistir. kincisi, bu
yolculara ya tam ve aninda bilet iadesi ya da segimlerine gore farkli seferlere
ticretsiz degisiklik (yeni rezervasyon) segenegi sunmustur (bundan sonra “ikame
seferler” olarak anilacaktir). Dublin—Cherbourg hattinda birebir ayn1 hizmeti
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sunan bagka bir sefer olmadigindan, Irish Ferries bu yolculara, irlanda ile Fransa
arasinda dogrudan ama farkli limanlar tizerinden giden alternatif seferler veya
dolayli rota olarak Birlesik Krallik {izerinden yapilan baglantilar dnermistir.
Ancak Irlanda Ulagtirma Kurumu, mahkemeye sundugu ifadede Irish Ferries’in
tim yolculara kara baglantis1 (landbridge) secenegini sunmadigini ileri
stirmektedir.

26 Dublin yerine Rosslare’ye ya da Cherbourg yerine Roscoff’a yonlendirilen
yolculara ekstra masraflari icin herhangi bir geri 6deme yapilmamustir. Zira Irish
Ferries, bu tiir maliyetlerin tim yolcular i¢in gegerli olmadigimi ve bazi
yolcularin zaten Roscoff’a Cherbourg’dan daha yakin ikamet ettigini
savunmustur.

27 9 Mayis 2018 tarihinde Irlanda Ulastirma Kurumu, Irish Ferries’e 12-29
Temmuz 2018 tarihleri arasindaki sefer iptallerinin kosullarini inceledigini ve
“1177/2010 sayili Tiiziigiin bu somut olayda nasil uygulanacagina karar vermek
icin” degerlendirme yaptigin1 bildirmistir. Ayrica, bu iptalin neden tasiyanin
kontrolii disinda kalan olaganiistii kosullardan kaynaklandigini diistindiiklerini
agiklamalarini istemistir.

28 1 Haziran 2018 tarihinde Irlanda Ulastirma Kurumu, Irish Ferries’ten
1177/2010 sayil1 Tiiziiglin 18. maddesine uygunluk konusundaki detayl bilgileri
iletmesini talep etmistir.

29 11 Haziran 2018°de tersane, Irish Ferries’e gemi teslimatinin 2018 yilinin
Eyliil ayma kadar belirsiz bir tarihe kadar yeniden ertelenecegini bildirmistir. Bu
gecikmenin nedeni, govde ve {ist yapinin elektrik sistemlerinin kablolama ve
montaji ile kamuya acik alanlarin i¢ donamimlarinin teslimatinda tageron
kaynakli yasanan aksamalardir. Gemi nihayetinde yaklasik 200 giinliik
gecikmeyle, 12 Aralik 2018’de teslim edilmistir.

30 Irish Ferries, gemiyi kullanamayacagi ve baska bir gemiyi kiralayamayacagi
icin, 30 Temmuz 2018 sonrasindaki tiim seferleri iptal etme karar1 almistir.

31 Bu iptaller baglaminda Irish Ferries ¢esitli onlemler aldi. Birincisi, baska bir
gemi kiralamanin miimkiin olmadiginin netlesmesinden sonra, etkilenen tiim
yolcular iptal hakkinda seyahatlerinden yedi ila on iki hafta nce bilgilendirdi.
Ikincisi, bu yolculara sefer iptalini ve bilet {icretinin derhal ve tamamen iadesini
teklif etti. Ugiinciisii, ek masraflari iade etmeksizin Fransa’ya alternatif seferler
sundu. Ayrica, Irish Ferries’in hizmet verdigi “landbridge” (kara kopriisii)
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rotalar1 iizerinden irlanda’daki bir feribot limanindan yolcunun tercih ettigi
Fransiz limanlarma (6rnegin Cherbourg, Roscoff, Calais ve Caen) Ingiltere
iizerinden alternatif ulasim imkani ve yolculuk i¢in kullanilan yakit masraflarinin
iadesi secenegini sundu.

32 Sonug olarak, bu iptallerden etkilenen 20.000 yolcudan; %82’si Irish Ferries
veya bagka tasiyanlarla yapilan alternatif seferleri tercih etti; %3l landbridge
rotasini kullandi ve kalan %15°1 bilet {icretinin tamamen iadesini segti.

33 Irish Ferries, alternatif seferleri tercih eden yolculardan olasi ek iicretleri
tahsil etmedi, bu masraflar1 kendisi karsiladi. Ayrica, yolcularin gemi igi
harcamalarindaki olasi farklari da iade etti.

34 Kara kopriisii ("landbridge") rotasimi tercih eden yolculara, Birlesik Krallik
iizerinden yapilan kara yolculugunda olusan yakit masraflar1 Irish Ferries
tarafindan karsilandi.

35 Ancak, tasima sozlesmesinde belirtilen varig noktasina gec varis nedeniyle
1177/2010 sayili Tiziigin 19. maddesi uyarinca tazminat bagvurusu yapan
yolculara Irish Ferries herhangi bir 6deme yapmadi. Gerekgesi suydu: Sirket, 18.
madde kapsaminda gilizergdh degisikligi ve iicret iadesi sundugunu savundu;
dolayisiyla 18. ve 19. maddelerin ayni anda uygulanamayacagini ileri siirdii.

36 1 Agustos 2018 tarihinde Irlanda Ulastirma Kurumu, iptal edilen seferler
bakimindan 1177/2010 sayili Tiiziigiin nasil uygulanacagina iligskin olarak Irish
Ferries'e bir “0n bildirim” gonderdi. Irish Ferries, bu bildirime 15 Agustos
2018’de yazili olarak goriis sundu.

37 19 Ekim 2018 tarihinde irlanda Ulastirma Kurumu, ilk olarak 1177/2010
sayili Tiiziigiin 2018 yazinda iptal edilen Dublin ve Cherbourg arasindaki
gecislere uygulandigini, ikinci olarak Irish Ferries'in Tiiziigiin 18. maddesinin
gerekliliklerine aykiri hareket ettigini ve iiglincii olarak da bu tagiyanin Tiiziiglin
19. maddesine uymadigim tespit ettigi bir karar yayinladi. Bu karar, 2012
TiizGgiiniin 4(1) sayili diizenlemesi uyarinca, 1177/2010 sayili Tiiziiglin 18 ve
19. Maddelerine dayanilarak ¢ikarilan iki emrin kabul edilmesiyle
somutlastirilmigtir.

38 Irish Ferries, 2012 Tiiztigiiniin 4(2) sayili diizenlemesi uyarinca Kasim
2018'de bu karara kars1 beyanda bulunmustur.
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3925 Ocak 2019 tarihli ve ¢ekismeli bir siirecin sonunda verilen karar ile irlanda
Ulagtirma Kurumu, 1177/2010 sayili Tiiziigiin 18. ve 19. maddelerine dayali
olarak verilen emirleri onayladi. Bir yandan, Irish Ferries’in Tiiziglin 18.
maddesi uyarinca giizergadh degisikligi saglama ylkiimliligiinii ihlal ettigini
degerlendirdi ve Dublin yerine Rosslare’ye ve/veya Cherbourg yerine Roscoff’a
seyahati tercih eden yolculara olusan ek masraflarin 6denmesini talep etti.

40 Diger yandan, Irish Ferries’in 1177/2010 sayili Tiiztigiin 19. maddesini de
ihlal ettigini belirtti ve tagiyanin, tagima sézlesmesinde belirtilen varig noktasina
geg varan yolculara tazminat 6demesini istedi.

41 TIrish Ferries, hem 25 Ocak 2019 tarihli karara hem de 1177/2010 sayili
Tiiziigiin 18. ve 19. maddelerine dayanilarak alinan kararlara Yiiksek Mahkeme
(Yiiksek Mahkeme, irlanda) nezdinde itiraz etmektedir. Ilk olarak, yolcu
hizmetinin iptalinin planlanan ge¢is zamanindan birkag hafta 6nce gergeklesmesi
halinde bu Tiiziigiin uygulanamayacagini iddia etmektedir. ikinci olarak, irlanda
Ulagtirma Kurumunun Tiziigin 18 ila 20. maddelerini yorumlamasina ve
uygulamasina itiraz etmektedir. S6z konusu geminin gec¢ teslim edilmesi,
Tiiziigiin 19. Maddesi uyarinca tazminat 6deme yiikiimliiliigiinden muaf tutan
istisnai bir durum teskil etmektedir. Uciincii olarak, Irish Ferries, Irlanda
Ulagtirma Kurumunun yetkilerini astigin1 ve dolayisiyla Fransiz otoritesinin
miinhasir yargi yetkisine sahip oldugu Fransa'dan Irlanda'ya tasima hizmetlerine
yargl yetkisini genisleterek Tiiziiglin 25. maddesini ihlal ettigini iddia
etmektedir. Dérdiincii olarak, Irish Ferries, Irlanda Ulastirma Kurumunun,
kararimin etkisini Tiizliglin 24. maddesi uyarinca usuliine uygun ve zamaninda
sikdyette bulunan yolcularla sinirlandirmayarak Tiziigiin 24. maddesini ihlal
ettigini ileri siirmektedir. Besinci olarak, Irish Ferries, Tiziigin ol¢iiliiliik,
hukuki giivenlik ve esit islem ilkelerini ve Avrupa Birligi Temel Haklar Sarti'nin
("Sart") 16, 17 ve 20. maddelerini ihlal ettigi i¢in gegersiz oldugunu ileri
stirmektedir.

42 Bu kosullar altinda, irlanda Yiiksek Mahkemesi (High Court), yargilamay1
askiya alarak on karar i¢in Avrupa Adalet Divani’na asagidaki sorulari
yoneltmistir:

1. Yolcularin 6nceden rezervasyon yaptirdig1 ve tasima sézlesmeleri akdettigi ve
s6z konusu yolcu tagimaciligt hizmetlerinin, yeni bir geminin feribot
isletmecisine geg teslim edilmesi nedeniyle planlanan kalkistan en az yedi hafta
once iptal edildigi durumlarda, 1177/2010 sayili Tiiziik (6zellikle 18. ve/veya 19.
maddeleri) uygulanabilir mi? Bu baglamda asagidaki durumlardan bazilar (veya
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tamamu), Tiiziigiin uygulanabilirligi acisindan dikkate alinmasi gereken unsurlar
midir?

a) Geminin teslimi nihayetinde 200 giinliik bir gecikmeyle gerceklestiyse,

b) Feribot isletmecisi tiim bir sezon boyunca sefer iptali yapmak zorunda
kaldiysa,

¢) Uygun bir yedek gemi temin edilemediyse,

d) 20.000’den fazla yolcu, feribot isletmecisi tarafindan baska seferlere
yonlendirildiyse veya bilet iicretlerini iade aldiysa,

e) Seferler, feribot igletmecisi tarafindan yeni olusturulan bir hatta diizenlenecek
olup, karsilastirilabilir bagka bir tagima hizmeti mevcut degilse.

2.1177/2010 sayili Tiizliglin 18. maddesi uyarinca bir yolcu giizergah degisikligi
hizmetinden yararlandiginda, yeni bir tasima sdzlesmesi mi kurulmus olur? Bu
durumda, 19. maddeye gore tazminat hakki, ilk sézlesme yerine bu yeni
sozlesmeye gore mi belirlenmelidir?

3.a) 1177/2010 sayil1 Tiiziglin 18. maddesi uygulanabilir oldugu varsayimiyla:
Eger bir sefer iptal edilirse ve o giizergahta baska bir dogrudan sefer yoksa,
yolcuya baska limanlar {izerinden ve kendi se¢imine gore karayolu dahil olmak
iizere alternatif bir glizergdh sunulursa — 6rnegin,

Irlanda’dan Birlesik Krallik’a feribotla gecis, ardindan kara yoluyla bir Ingiliz
limanina ulasim ve oradan Fransa’ya bagka bir feribot yolculugu ve isletmeci de
bu kara yolculugunun yakit masraflarini karsiliyorsa — bu durumda, “varig
noktasina giizergah degisikligi”, 18. madde anlaminda saglanmis sayilir mi?

Eger sayilmazsa, tasimanin “benzer kosullarda™ alternatif sayilip sayilmayacagi
nasil belirlenir? Hangi kriterler dikkate alinmalidir?

b) Eger iptal edilen giizergdhta dogrudan baska bir sefer yoksa ve yolcuya ilk
kalkis limanindan belirlenen varis limanina dogrudan sefer sunulamiyorsa,
tagityanin, yolcunun yeni kalkis ve varig limanlarina ulasmak ic¢in yaptigi ek
masraflar kargilama yiikiimliiliigii var midir?

4 a) 1177/2010 sayili Tiiziiglin 19. maddesi, yolculuk planlanan kalkistan en az
yedi hafta once iptal edilmisse uygulanabilir mi? Eger uygulanabilirse, 18.
madde uygulanmig ve yolcu ek ilicret 6demeden baska bir sekilde tasinmus
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ve/veya licret iadesi almis ve/veya daha sonraki bir seferi segmis olsa dahi 19.
madde yine de uygulanir mi?

b) Eger 1177/2010 sayili Tiiziiglin 19. maddesi uygulanabilirse, bu maddede
gecen ‘nihai varis yeri’ kavrami nasil anlagilmalidir?

5. 1177/2010 sayili Tiiziigiin 19. maddesi uygulanabiliyorsa:
a) Bu kosullar altinda, gecikme siiresi nasil hesaplanmalidir?

b) Odenecek tazminatin tutar1 belirlenirken, 19. madde anlaminda bilet iicreti
nasil hesaplanmalidir? Ozellikle ek hizmetler (6rnegin kamaralar, kopek
kuliibeleri ve premium salonlar) gibi harcamalar da dikkate alinmali midir?

6. 1177/2010 sayili Tiiziik uygulanabilir kabul edildiginde, 1. soruda belirtilen
olay ve degerlendirmeler, 20 (4). madde anlaminda “tiim makul 6nlemler alinmig
olsa dahi kaginilamayacak olaganiistii haller” olarak degerlendirilebilir mi?

7. 1177/2010 sayih Tiiziigiin 24. maddesi, 19. madde uyarinca tazminat talep
etmek isteyen her yolcunun, bu ulasim hizmetinin gergeklestigi veya planlandig:
tarihten itibaren iki ay i¢inde sikayette bulunma zorunlulugu getirmekte midir?

8. 1177/2010 say1l1 Tiiziiglin uygulanmasindan sorumlu ulusal makamin yetkisi,
25. maddede belirtilen limanlarla sinirli midir? Yoksa bu yetki, baska bir {iye
devletin limanindan, yetkili makamin bulundugu iiye devlete yapilan doniis
seferini de kapsayabilir mi?

9. a) Mahkemeye basvuran ulusal mahkemenin, 1177/2010 sayili Tiiziigiin
uygulanmasindan sorumlu ulusal makamin kararinin ve/veya emirlerinin
gecerliligini degerlendirmek amaciyla, Avrupa Birligi Temel Haklar Sarti'nin
16., 17., 20. ve/veya 47. maddeleri ile orantililik, hukuki giivenlik ve esitlik
ilkeleri 1s18inda hangi Avrupa Birligi hukuk ilkelerini ve diizenlemelerini
uygulamasi gerekir?

b) Ulusal mahkeme tarafindan yiiriitiilmesi gereken Olgiisiizliik denetiminde,
dikkate alinmas1 gereken odlgiit “agik hatalarin” varligi midir?

10. 1177/2010 sayili Tiizik, 6zellikle su hususlar dikkate alindiginda Avrupa
Birligi hukukuna uygun bigimde gecerli midir:

a) Temel Haklar Sartt’min 16 (girisim ozgiirliigii), 17 (milkiyet hakki) ve 20
(hukuk 6niinde esitlik) maddeleri;
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b) Havayolu sirketlerinin, ugusun planlanan kalkis saatinden en az iki hafta 6nce
iptal bilgisi verildigi takdirde, 261/2004 sayili Tiziigiin 5(1)(c)(i) maddesi
uyarinca tazminat Odeme yiikiimliliginiin  bulunmamas1 gercegiyle
karsilastirildiginda;

¢) Olgiiliiliik, hukuki giivenlik ve esit islem ilkeleri baglaminda.
Sorularin Degerlendirilmesi
1. Soru

43 Birinci soruyla, 6n karar talebinde bulunan mahkeme, 1177/2010 sayili
Tiiziiglin, bir tasiyanin bir yolcu tasimaciligi hizmetini ilk planlanan kalkis
tarihinden birka¢ hafta once, s6z konusu hizmette kullanilacak geminin
gecikmeli teslim edilmesi ve ikame edilememesi nedeniyle iptal etmesi halinde
de uygulanabilir olup olmadigin1 6grenmek istemektedir.

44 Bir 6n nokta olarak, hem sorunun kendisinden hem de sevk kararinin
gerekeelerinden, sevk eden mahkemenin, kendi goriisiine gore sorunun
cevabiyla ilgili olabilecek bir dizi duruma atifta bulundugu aciktir, 6rnegin
Tastyanin yeni bir gemi temin edememis olmasi, yeni agilan bir glizergah olmasi
nedeniyle s6z konusu gilizergdhta uygun bir alternatif hizmetin bulunmamasi
veya s0z konusu geminin ge¢ teslim edilmesi nedeniyle seferlerin iptal
edilmesinin ¢ok sayida yolcuyu etkilemis olmast ve bu yolcularin ya geri
O0demelerinin yapilmis olmasi ya da baska seferlerde bagka gemilerle veya baska
ulagim yoOntemleriyle taginmis olmalari. Bununla birlikte, bagvuru kararindan,
Irish Ferries tarafindan one siiriilen argiimanlar 1s1ginda, bagvuran mahkemenin
ashnda 1177/2010 sayih Tiiziigiin, tasiyanin yolcular1 hizmetin iptali konusunda
birkag hafta 6nceden bilgilendirdigi durumlarda gegerli olup olmadigini bilmek
istedigi anlagilmaktadir. Zira Irish Ferries'e gore, Tiiziik yalnizca iki yolcu
kategorisi igin gecerlidir: yakin zamanda gecisi iptal edilen veya geciken ve
limanda fiziksel olarak bulunan yolcular ile yolculuk sirasinda gemide bulunan
yolcular.

45 Bu agiklamadan sonra, 1177/2010 sayili Tiiziglin kapsaminin 2. maddesinde
belirlendigine dikkat ¢ekilmelidir. 2. maddenin 1. fikrasinda, tliziigiin ii¢ kategori
yolcu igin gegerli oldugu kurali ortaya konmaktadir: Birincisi, kalkis liman1 bir
iiye devletin topraklarinda bulunan yolcu tagimaciligi hizmetleriyle seyahat eden
yolcular; ikincisi, kalkis liman1 bir {iye devletin topraklarinda bulunmayan,
ancak varis liman1 bir iiye devletin topraklarinda bulunan ve tagima hizmeti bir
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Birlik tagiyani tarafindan saglanan yolcular ve {igiinciisii, kalkis limani1 bir iiye
devletin topraklarinda bulunan kruvaziyer seyahatine katilan yolcular. 2.
maddenin 2 ila 4. fikralarinda ise, bu tiiziiglin uygulanmadigr durumlar
sayilmaktadir.

46 1177/2010 sayili Tiziglin 2. maddesinin genel bir degerlendirmesinden,
Birlik yasa koyucusunun bu tiiziigiin kapsamimu iki 6lgiite gore belirlemek
istedigi sonucuna varilmaktadir. Bu O0lgiitlerin birlikte dikkate alinmasi
gereklidir: Bunlardan ilki s6z konusu tasima hizmetinin kalkis veya varig limanz;
ikincisi ise yolcunun bu hizmetle “seyahat ediyor” ya da bir “kruvaziyer (gemi)
yolculuguna katiliyor” olmasidir.

47 1k soruya cevap verebilmek icin "deniz tasimaciligi hizmeti ile seyahat"
kavraminin yorumlanmasi gerekmektedir. Ancak bu kavram ne 2. maddede ne
de 1177/2010 sayili Tiiziigiin baska bir hiikkmiinde tanimlanmistir. Bununla
birlikte, bu kavram giindelik dilde hem dar anlamda, yani sadece tasimacilik
sirasinda gemide bulunan yolcular1 kapsayacak sekilde; hem de genis anlamda,
yani deniz tasima hizmetiyle seyahat etmeyi amacglayan ve bunun igin
rezervasyon ya da bilet satin alma gibi gerekli adimlar atan yolcular1 da igerecek
sekilde anlagilabilir.

48 Bu nedenle, seyahat kavrami Avrupa Birligi Adalet Divani’nin yerlesik
igtihatlarina gore yalnizca kelime anlami dikkate alinarak degil, ayni zamanda
baglami ve ait oldugu diizenleme ile giidiilen amaglar g6z Oniinde
bulundurularak da yorumlanmalidir (bu yonde bkz. 12 Ekim 2017 tarihli Kamin
ve Grill Shop karar1, C-289/16, EU:C:2017:758, Rn. 22ve orada atifta bulunulan
igtihat).

49 Bu baglamda, 1177/2010 sayili Tiizligiin genel sistematigi, deniz tasimaciligi
hizmetiyle "seyahat etme" kavraminin genis yorumlanmasini desteklemektedir.
Zira bu tiizliik — Bagsavcinin goriis yazisinin 61. paragrafinda da belirtildigi gibi
— yolcu tasima hizmetinin baslamasindan Onceki asamaya da uygulanabilir
hiikiimler igermektedir. Ornegin, Tiiziigiin 4(2) maddesi, tasima hizmeti
sunanlarin halkin geneline uyruk temelinde ayrimciliga yol agacak sézlesme
kosullar1 ve tarifeler sunmasini yasaklamaktadir. Ayni sekilde, 7/2. maddesi,
engelli ile hareket kabiliyeti kisitli kisiler i¢in rezervasyonlarin ve biletlerin diger
yolcularla ayni kosullarda ve ek {icret talep edilmeksizin sunulmasini
ongormektedir.



Avrupa Birligi Adalet Divani’min (Dordiincii Daire) 2 Eylil 2021 Tarihli
396 ve C-570/19 Numarali Irish Ferries Ltd ile Ulusal Ulastirma Kurumu (Irlanda) Karart

50 Ayrica, Tiiziigiin 18. ve 19. maddeleri, 2/1. maddesinde gegen ve bir yolcunun
"[tasima hizmetiyle] seyahat etmesi" ifadesinin yalnizca gemiye binmis yolculari
kapsadig: sekilde dar yorumlanmasi halinde biiyiik 6l¢iide anlamsiz hale gelirdi.

51 Bu kavramin, deniz tagimaciligi hizmeti i¢in rezervasyon yapan veya ilgili
bileti satin alan yolculari da kapsayacak sekilde yorumlanmasi, 1177/2010 sayil
Tiiziigiin amaclariyla da oOrtiismektedir. Tiziigin 1., 2. ve 13. gerekgelerinde
belirtildigi lizere, amag, yolcular ic¢in yiiksek diizeyde bir korumanin
saglanmasidir. Zira tasima sozlesmeleri kapsaminda yolcu, genellikle daha zayif
taraf konumundadir. Bu nedenle Birlik yasa koyucusu, 6nemli rahatsizliklara yol
acabilecek durumlarda yolcularin haklarini gliclendirmeyi ve bu rahatsizliklar
birlikte ve hizlica gidermeyi amaglamigtir.

52 Ancak, bir deniz tagimaciligi hizmeti i¢in rezervasyon yaptirmis veya ilgili
bir bilet satin almis kisiler i¢in, bu diizenlemenin amaglari, fiillen gemiye binmis
yolcular i¢in oldugu kadar énemlidir.

53 Bu baglamda, Birlik yasa koyucusunun 1177/2010 say1l1 Tiiziigiin kapsamini,
2. maddede 6zel olarak belirtilmediginden, Soru 1'de atifta bulunulan 6rnegin bir
yolcunun 6nceden iptal hakkinda bilgilendirilmis olmasi, fiziksel olarak limanda
veya gemide bulunmasi ya da geminin hazir bulunmasi gibi, ek kosullara tabi
kilmay1 amacladig1 varsayilamaz.

54 Ayrica, 1177/2010 sayili Tiiziigiin hazirlik ¢aligmalarinda da, Irish Ferries'in
ileri siirdiigii sekilde, yasa koyucunun kapsami bu tiir ek sartlarla sinirlamak
istedigine dair higbir gosterge bulunmamaktadir.

55 Ozellikle 1177/2010 sayil Tiiziigiin 18. ve 19. maddeleri ile ilgili olarak, ilgili
ifadelerden, bunlarin uygulanmasinin mevcut kararin 53. paragrafinda atifta
bulunulan ek kosullarla sinirlandirilacagi sonucu ¢ikmamaktadir.

56 1177/2010 sayili Tiziigiin 18 ve 19. maddelerinin, “Seferin Kesintiye
Ugramas1 Halinde Tasiyanlarin ve Terminal Isletmecilerinin Yiikiimliiliikleri”
baslikli III. Boliimde yer almasi, bu hiikiimlerin yalnizca seyahatin bir kismi
gergeklestikten sonra ve yolcularin fiziksel olarak limanda ya da gemide
bulunmasi halinde uygulanabilecegi seklinde dar yorumlanmasimi hakli
¢ikarmaz. Zira bu tiir bir sinirlama, Tiziglin 13. ve 14. gerekgelerinde yer
almamakta ve — Bagsavcinin 63. paragrafta belirttigi gibi — “seyahat” kavrami
Tiiziikte tanimlanmadig i¢in kapsamin sinirlandirilmasina temel teskil edemez.
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57 Son olarak, 1177/2010 sayili Tiziigiin 2/1 (c) maddesinin, 18. ve 19.
maddelerinin kruvaziyer (yolcu gemisi) yolculart i¢in gecerli olmadigin
ongormesine ragmen, 1177/2010 sayih Tiiziigiin 1177/2010 sayili Tiiziik madde
2/1 (a) ve (b)'de yolcu tasima hizmetleri icin buna karsilik gelen bir istisna
ongoriilmemistir. 1177/2010 sayili Tiizilk madde 18 ve 19'un bir yolcunun
kruvaziyerde (gemi seyahatinde) olmasi halinde uygulanmayacagini
ongdrmektedir. Dolayistyla, Tiiziigiin 18 ve 19. maddelerinin bu tiir bir hizmet
icin gegerli olmadig1 durumlar sadece 20. maddede ("Istisnalar") belirtilmistir.
Ancak, Basgsavci'nin Goriisiiniin 64. paragrafinda belirttigi iizere, sefer (seyahat)
kesintileri bu maddelerin uygulanmadig1 durumlar arasinda yer almamaktadir.

58 Bu baglamda, 1. soruya soyle yanit verilmelidir: 1177/2010 sayil1 Tiizik, bir
tagiyanin, s6z konusu yolcu tagima hizmetinde kullanacagi geminin gecikmeli
teslim edilmesi ve bagka gemi ikame edilememesi nedeniyle, planlanan kalkis
tarihinden haftalar 6nce yolcu tagimaciligi hizmetini iptal etmesi halinde de
uygulanacag (gecerli oldugu) seklinde yorumlanmasi gerekir.

3. Soru

59 On karar talebinde bulunan mahkeme, iigiincii sorusuyla su hususu dgrenmek
istemektedir: 1177/2010 sayili Tiiziigiin 18. maddesi, bir yolcu tasima hizmeti
iptal edildiginde ve aym giizergdhta alternatif bir tasgima hizmeti
bulunmadiginda, tasiyanin bu madde kapsaminda yolcunun benzer kosullarla
nihai varig noktasina bagka bir tasima sekliyle ulastirilmasini saglama
yiikiimliiliigi olup olmadigi seklinde yorumlanmali midir? Bu kapsamda, s6z
konusu alternatif hizmetin, iptal edilen tasima hizmetinden farkl bir gilizergdh
tizerinden saglanmasi ya da deniz tasimaciligi ile karayolu veya demiryolu gibi
diger ulasim tiirlerinin birlestirilmesi seklinde olup olamayacagi ve boyle bir
durumda tasiyanin yolcuya bu sekilde yapilan tasima nedeniyle olusabilecek ek
maliyetleri karsilayip karsilamayacagi sorulmaktadir.

60 Ilk olarak su tespit edilmelidir: “Nihai varis yeri” kavrami ne 18. maddede ne
de 1177/2010 sayili Tiziigiin bagska bir maddesinde tanimlanmistir. Bununla
birlikte, bu tiiziigiin 18/1 (a) maddesinden nihai varig yerinin tasima
sozlesmesinde tanimlandigi ve Bassavcimin Gorlsiinlin @ 79 ve 81.
paragraflarinda belirttigi {izere, tasima sozlesmesinin akdedilmesi sirasinda
tagityan ile yolcu arasinda mutabik kaliman ve yolcunun tagima hizmeti ile
taginacagi yere, yani bu sozlesmede belirtilen varis (inis / karaya ¢ikis) limanina
karsilik gelmektedir.
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61 Bu baglamda, 1177/2010 sayili Tiiziigiin 3 (f) maddesi anlaminda bir yolcu
tagima hizmetinin, yolcularin yayinlanmis tarifeye uygun olarak deniz veya i¢ su
yolu ile taginmasina yonelik ticari bir tasima hizmeti oldugu belirtilmelidir.
Tasima s6zlesmesi, Tiiziigiin 3 (m) maddesinde, bir veya daha fazla yolcu tasima
hizmetinin veya kruvaziyer (gemi) yolculugunun saglanmasi igin bir tasiyan ile
bir yolcu arasinda yapilan bir s6zlesme olarak tanimlanmaktadir. Tiiziigiin 3 (r)
maddesine gore, tasima sozlesmesinin akdedilmesi, yolcu i¢in bir tasryan
tarafindan sunulan bir yolcu tagima hizmetinin belirli bir seferinin rezervasyonu
ile gerceklesir; daha sonra tasiyan, Tiiziiglin 3 (n) maddesine gore tasima
sozlesmesinin kanit1 olan bir bilet diizenler.

62 Bir onceki paragraftan, karsilikli bir sézlesme olan tagima sézlesmesinin
akdedilmesinin, yolcuya, 6dedigi bedel karsiliginda, tasiyan tarafindan, temel
unsurlari, 6zellikle kalkis ve varis yeri, giin ve saati ile sefer siiresi belirli olan
bir tagima hakk1 verdigi sonucu ¢ikmaktadir.

63 ikinci olarak, “giizergah degisikligi” kavrami ne 18. maddede ne de
1177/2010 sayili Tiiziigiin bagka bir maddesinde tanimlanmadigi igin, bu
kavramin olagan anlamina uygun olarak, yolcunun nihai varis noktasina
baslangigta ongorilenden farkli kosullarda taginmasi anlamina geldigi; ancak
giizergdhin ve tagima seklinin baslangigta Ongoriilenlerle ayni olmasini
gerektirmedigi kabul edilmelidir.

64 Sonug olarak, 1177/2010 sayil1 Tiiztigiin 18. maddesi anlaminda nihai varis
yerine gilizergah degisikligi kavrami, yolcunun sbézlesmede belirlenmis varis
noktasina taginmasini ifade eder. Ancak bu tagimanin baglangigta ongoriilen
giizergah ve tagima araciyla gerceklestirilmesi zorunlu degildir. Bu nedenle,
tasiyan, hizmeti iptal edilen yolcuya nihai varis noktasina ulagimi saglarken
belirli bir takdir yetkisine sahiptir. Tasiyan, bu giizergah degisikligini, farkli bir
kalkis ve/veya varig limani iceren bagka bir yolcu tagima hizmetiyle, aktarmali
bir seferle ya da deniz tagimaciligini karayolu veya demiryolu gibi diger tasima
tiirleriyle birlestirerek sunabilir.

65 Ugiincii olarak, tastyanin bu yetkisi 1177/2010 sayili Tiiziigiin 18.
maddesinde belirtilen kosullarla sinirlidir. Giizergadh degisikligi, ek bir iicret
almmadan, benzer kosullar altinda ve en kisa siirede gerceklestirilmelidir.

66 Oncelikle, giizergah degisikliginin 1177/2010 sayili Tiiziigiin 18. maddesi
anlaminda 'ek iicret talep edilmeksizin' olmasi gerekliligine iligkin olarak, birlik
yasa koyucusunun amacina gore, glizergah degisikliginin, yolcunun iptal edilen
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hizmetle baglantili olarak, 6zellikle de baslangicta kararlastirilan binis limanina
seyahat etmek icin katlanacagi maliyetlere kiyasla ek maliyetler getirmemesi
gerektigi belirtilmelidir. Dolayisiyla, alternatif binis limanina seyahat etmek
veya alternatif varis (inis) limanindan baslangicta planlanan varis (inis) limanina
seyahat etmek icin yolcu tarafindan ddenen yakit veya gecis licretleri gibi ek
masraflar veya kara kopriisii durumunda yolcunun karayolu veya demiryolu
tagimaciliginda katlandigi masraflar tasiyan tarafindan karsilanmalidir. Ancak,
bu giizergah degisikliginin yolcuyu daha avantajli bir konuma da getirmemesi
gerekir. Yani, tagima yolcunun zararina olmamali ama ayni zamanda onu haksiz
sekilde daha iyi bir konuma da sokmamalidir. Bu nedenle, yolcunun giizergah
degisikligi nedeniyle katlandigi maliyetleri ispat etme yilkiimliligi
bulunmaktadir.

67 Buna gore, “ek iicret talep edilmeksizin gilizergah degisikligi” sart1, yolcunun
nihai varig yerine gilizergah degisikligi sirasinda karsilasabilecegi maliyetlerin
tasiyan tarafindan karsilanmasi gerektigi seklinde yorumlanmalidir.

68 Ayrica, 1177/2010 sayili Tiiziigiin 18/1 (a) maddesi uyarinca tasiyan,
giizergah degisikligini benzer kosullarda sunmak zorundadir. Bu baglamda,
Tizigin 13. gerekcesinde tasiyanin kabul edilebilir kosullarda gilizergdh
degisikligi sunmasi gerektigi ifade edilmektedir.

69 Bu hiikiimler biitiiniiyle degerlendirildiginde, Birlik yasa koyucusu tagiyana
giizergah degisikligini birebir aym1 degil, ancak benzer ve kabul edilebilir
kosullarda sunma yiikiimliiliigii getirmistir. Bu da, Bagsavci'nin Goriisiiniin 88.
paragrafinda belirttigi iizere, giizergah degisikligi teklifinin sartlarinin tagima
sozlesmesinde baslangicta Ongoriilen sartlarla karsilastirilmas:  gerektigi
anlamima gelmektedir. Bu baglamda, tagima sartlarinin karsilastirilabilirliginin
incelenmesi, tasima sdzlesmesinin, kalkis ve varig yeri, hizmetin giinii, saati ve
stiresi, varsa baglanti sayisi, bilet sinift ve yolcu tarafindan rezerve edilen kabin
tipi gibi temel unsurlarina dayanmalidir. Bu karsilagtirmay1 yapmak ise, on karar
talebinde bulunan mahkemenin gorevidir. Ayrica bu degerlendirme, yolcunun
bakis agisindan yapilmalidir. Ciinkii 18. madde ve Tiiziiglin giris bolimiindeki
12. ile 13. gerekgeler uyarinca, yolcu, sunulan bilgiler temelinde giizergah
degisikligini m1 kabul edecegine, yoksa bilet bedelinin iadesini mi se¢ecegine
karar vermektedir.

70 Son olarak, 1177/2010 sayili Tiiziigiin 18/1 (a) maddesinde gegen "en erken

zamanda glizergah degisikligi" ifadesi, tasiyanin yolcuya, nihai varis yerine en
erken ulasimi saglayacak bir giizergah degisikligi imk&ni1 sunmasint zorunlu



Avrupa Birligi Adalet Divani’min (Dordiincii Daire) 2 Eylil 2021 Tarihli
400 ve C-570/19 Numarali Irish Ferries Ltd ile Ulusal Ulastirma Kurumu (Irlanda) Karart

kilar. Bu hiikiimle, tasiyanin yalnizca ayni giizergahtaki daha sonraki bir deniz
tagimaciligi hizmetini 6nermesinin ve yolcunun daha erken varabilecegi diger
tagima seceneklerini gz ardi etmesinin 6niine gecilmek istenmistir.

71 Kararin 64. paragrafinda belirtildigi tizere, 1177/2010 sayil Tiizligin 18.
maddesi anlaminda nihai varis yerine giizergah degisikligi kavramimin yorumu,
s0z konusu tiliziigiin amaglar1 tarafindan dogrulanmaktadir.

72 Nitekim, 51. paragrafta belirtildigi tizere, 1177/2010 sayili Tiiziiglin giris
boliimdeki 1., 2. ve 13. gerekcelerde ifade edildigi gibi, yolcular icin yiliksek
diizeyde bir koruma saglamay1 hedeflemektedir. Bu kapsamda, yolcu haklarinin,
ciddi rahatsizlik yaratan durumlarda gii¢lendirilmesi ve bu rahatsizliklarin hizli
ve yeknesak sekilde giderilmesi amaglanmaktadir.

73 Ancak, "nihai varis yerine giizergah degisikligi" kavrami iptal edilen tagima
hizmetiyle ayn1 giizergahta giizergah degisikligi teklifiyle sinirli olacak sekilde
dar yorumlanirsa, 1177/2010 sayili Tiiziiglin 18. maddesinde Ongoriilen
yolcunun giizergah degisikligi hakki, ilgili glizergdhta alternatif bir hizmet
olmamasi halinde pratik etkiden mahrum kalacagindan, bu amag tehlikeye
girecektir.

74 Bu nedenlerle, 3. soruya su sekilde yanit verilmelidir: 1177/2010 sayili
Tiliziglin 18. maddesi, bir yolcu tagima hizmeti iptal edildiginde ve aym
giizergahta alternatif bir tagima hizmeti bulunmadiginda, tasiyanin, yolcunun bu
madde uyarinca sahip oldugu hak kapsaminda, nihai varig yerine benzer
kosullarda ve en erken zamanda giizergdh degisikligi hizmeti saglamasim
gerektirir. Bu giizergah degisikligi hizmeti, iptal edilen giizergahtan farkli bir
rota iizerinden olabilir ya da deniz tasimaciliginin kara veya demir yolu gibi
diger tasima yontemleriyle birlestirilmesi yoluyla sunulabilir. Ayrica, tagiyan bu
giizergah degisikligi kapsaminda yolcuya olusabilecek ek maliyetleri
karsilamakla yiikiimliidiir.

2, 4 ve 5a Sorular:

75 Mahkemenin birlikte degerlendirilmesi gereken 2, 4 ve S5a numaral
sorulariyla 6grenmek istedigi husus, tagiyanin, tarifeye gore belirlenen kalkis
tarihinden birkag hafta 6nce bir yolcu tasima hizmetini iptal etmesi durumunda,
yolcunun 1177/2010 say1l1 Tiiziiglin 18. maddesi uyarinca bilet {icretinin iadesini
veya miimkiin olan en erken zamanda ya da daha sonraki bir tarihte sézlesmede
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belirlenen varis noktasina giizergah degisikligini segmesi halinde, ayn1 zamanda
Tiizigiin 19. maddesi uyarmca tazminat hakkina da sahip olup olmadigidir.

76 11k olarak, 1177/2010 sayili Tiiziigiin 19. maddesinin, tastyanin sundugu bir
tasima hizmetinin iptal edilmesi durumuna uygulanabilirligi acisindan, bu
hiikkmiin lafzindan, boyle bir duruma uygulanamayacagina dair herhangi bir
¢ikarim yapilamayacagi tespit edilmelidir. Ayrica, Tiizliglin Girig Boliimiindeki
14. gerekgeden, Birlik yasa koyucusunun tagiyanlara yalmizca bir tagima
hizmetinin gecikmesi halinde degil, ayn1 zamanda bu tiir bir hizmetin iptal
edilmesi durumunda da yolculara tazminat 6deme yiikiimliligii getirmek
istedigi anlagilmaktadir.

77 Sonug olarak, tasima hizmeti iptal edilen bir yolcu, 1177/2010 say1l1 Tiiziigiin
19. maddesi uyarinca tazminat talebinde bulunabilir.

78 Bu yorum, 1177/2010 sayili Tiziigiin 19. maddesinin i¢inde bulundugu
baglam tarafindan da dogrulanmaktadir. Gergekten de, Tiiziigiin 19. maddesinin
uygulanmayacagi durumlari siralayan Tizigiin 20. maddesi, ilk olarak, 2.
fikrada, yolcunun bileti satin almadan once iptalden haberdar edilmesi veya
iptalin ~ kendi  kusurundan kaynaklanmasi halinde 19. maddenin
uygulanmayacagini; ikinci olarak, 4. fikrada, tasiyanin, hizmetin iptalinin
geminin giivenli bir sekilde ¢aligmasini etkileyen hava kosullarindan veya
olaganiistii durumlardan kaynaklandigimi kanitlamasi halinde 19. maddede
ongoriilen tazminati 6demek zorunda olmadigini1 6ngérmektedir.

79 Bu yorum, bu kararin 51. paragrafinda belirtilen 1177/2010 sayil1 Tiiziigiin
yolcular i¢in yiiksek diizeyde koruma saglama hedefiyle de uyumludur.

80 Ikinci olarak, bir yolcunun bir tasima hizmetinin iptali sonucunda 1177/2010
sayill Tiziiglin 19. maddesi kapsaminda tazminat talep edebilecegi kosullar
belirlenmelidir.

81 Bu baglamda, 1177/2010 sayili Tiiziiglin 18. maddesinin 1. ve 2.
fikralarindan, bir yolcu tagima hizmeti iptal edildiginde veya tagiyanin bdyle bir
iptalin gergeklesmesini makul olarak Ongdrmesi gerektiginde, yolcularin
tagiyandan alternatif bir ulasim saglanmasini veya bilet iicretinin iadesini talep
etme hakkina sahip olduklar1 anlagilmaktadir.

82 1177/2010 sayili Tiiziigiin Giris Boliimiiniin 13. Gerekgesine gore, tasima
hizmetlerinin iptal edilmesinden kaynaklanan rahatsizlig1 azaltmak amaciyla,
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yolcularin seyahatlerini iptal edebilmeleri ve kabul edilebilir kosullar altinda
para iadesi veya giizergah degisikligi alabilmeleri gerekmektedir.

83 1177/2010 sayili Tiiziglin 18. maddesi ve 13. gerekcesine genel olarak
bakildiginda, Birlik yasa koyucusunun goriisiine gore, bir yolcu tasima
hizmetinin tasiyan tarafindan iptal edilmesi, tasima sozlesmesinin tek tarafli
olarak feshedilmesine degil, yolcunun sozlesme iligkisini giizergah degisikligi
seklinde devam ettirme veya licretin geri 6denmesini talep ederek sonlandirma
arasinda se¢im yapabilmesine yol agmaktadir.

84 Dolayisiyla, tasima hizmetinin iptal edildigi konusunda bilgilendirilmis bir
yolcunun giizergah degisikligi tercih etmesi, Irish Ferries’in yazili beyanlarinda
one siirdiigii gibi yeni bir tagima s6zlesmesinin kurulmasi anlamina gelmez;
clinkii bu tercih yalnizca, 1177/2010 sayili Tiiziigiin 18. maddesiyle yolcuya
taninmig bir hakkin kullanilmasindan ibarettir.

85 Ayrica 1177/2010 sayili Tiiziigiin 19/1. maddesi esasen yolcunun nihai varig
noktasina ge¢ varmasi halinde tasima hakkini kaybetmeksizin tasiyandan
tazminat alma hakkina sahip oldugunu belirtmektedir.

86 1177/2010 sayil1 Tiiziigin 19/1. maddesinde, boyle bir yolcunun tasiyandan
tazminat talep etme hakkina sahip oldugu belirtilirken tasima hakkini
kaybetmeyecegi de ifade edilmistir. Bu ifade ile Avrupa Birligi yasa koyucusu,
anilan hiikiimde Ongoériilen tazminatin 6denmesini, yolcunun tasima hakkina
sahip olmasina baglamak istemistir. Dolayisiyla, eger yolcunun tagima hakki
artik yoksa 1177/2010 sayili Tiziigiin 19. maddesi uyarinca tazminat talep
edemez.

87 Bu baglamda, yolcunun bilet iicretinin iadesini talep ettigi durum ile en erken
veya daha sonraki bir tarihte sdzlesmede belirlenen varis noktasina alternatif
ulagimi talep ettigi durum arasinda ayrim yapilmasi gerekir.

88 1177/2010 sayili Tiiziiglin 18. maddesi uyarinca iicretinin geri iadesini talep
eden yolcuyla ilgili olarak, Bagsavcinin Goriisiiniin 108. Paragrafinda da
belirttigi iizere, boyle bir durumda, yolcunun bu talepte bulunarak iicret 6deme
yiikiimliiliigiinden kurtulma istegini ifade ettigi ve sonug¢ olarak nihai varis
noktasina ulagim hakkini kaybettigi g6z énlinde bulundurulmalidir. Dolayisiyla,
s0z konusu yolcu Tiiziigiin 19. Maddesi uyarinca tazminat alma hakkina sahip
degildir.
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89 Bununla birlikte, bir yolcu bilet licretinin geri iadesini degil de miimkiin olan
en erken tarihte veya daha sonraki bir tarihte nihai varis noktasina gilizergih
degisikligini tercih ederse, taginma istegini teyit ettigi ve dolayisiyla 6demesini
yaptig1 nihai varis noktasina taginma hakkindan feragat etmedigi varsayilabilir.
Dolayisiyla bu yolcu, 1177/2010 sayili Tiiziiglin 19. maddesi uyarinca, burada
belirtilen esik degerlerin asilmasi halinde tazminat alma hakkina sahiptir.
Dolayisiyla, yolcu tasima sozlesmesinde belirtilen nihai varis yerine, yani
mevcut kararin 60. paragrafindan da anlasilacag: iizere, sdzlesmede belirtilen
varig limanina, Tiiziglin 19. maddesinde belirtilen gecikmeden daha biiyiik bir
gecikmeyle ulagirsa, maruz kaldig1 biiyiik rahatsizlik i¢in Tiiziigiin 19. maddesi
uyarinca tazminat alma hakkina sahiptir.

90 Yukarida belirtilenler 1518inda, 2, 4 ve 5(a) sayili sorularin cevabi olarak,
1177/2010 sayil Tiiziigiin 18 ve 19. maddelerinin, tagiyanin bir yolcu hizmetini
baslangigta planlanan kalkis tarihinden birka¢ hafta Once iptal etmesi
durumunda, bu tiiziigiin 18. maddesi uyarinca ilk firsatta glizergah degisikligini
veya yolculugunu daha sonraki bir tarihe ertelemeyi secen ve baslangicta
planlanan nihai varig noktasina 19. maddede belirtilen esikleri asan bir
gecikmeyle ulasan yolcu anlamma geldigi seklinde yorumlanmasi
gerektigidir. Tliziiglin 18. maddesi uyarinca ilk firsatta giizergah degisikligini
veya yolculugunu daha ileri bir tarihe ertelemeyi tercih eden ve baslangicta
planlanan nihai varig noktasina Tiiziigiin 19. maddesinde belirtilen esikleri asan
bir gecikmeyle ulasan yolcu, Tiziigiin 19. maddesi uyarinca tazminat alma
hakkina sahiptir. Ancak, yolcu bilet {icretinin iade edilmesini tercih ederse,
Tiiziigiin 19. maddesi uyarinca tazminat alma hakkina sahip degildir.

5b Sorusu

91 5b sorusuyla bagvuran mahkeme, 1177/2010 sayili Tiiziigiin 19. maddesinin,
bu maddede yer alan iicret kavraminin, bir kabin veya kopek kuliibesi
rezervasyonu ya da premium salonlara erigsim gibi yolcu tarafindan segilen ek
6zel hizmetlerin maliyetini i¢cerdigi seklinde yorumlanip yorumlanamayacagini
sormaktadir.

92 Oncelikle belirtmek gerekir ki, 1177/2010 sayili Tiiziigiin 19. maddesi, bu
madde kapsaminda tazminat hakki dogdugu takdirde asgari tazminatin
hesaplanma yOntemini, bilet dcretinin belirli bir yiizdesi seklinde
diizenlemektedir; ancak ne bu hiikiimde ne de baska bir maddede "bilet ticreti"
kavraminin kapsami agik¢a tanimlanmamustir.
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93 Ote yandan, mevcut kararmn 61. paragrafinda belirtildigi iizere, 1177/2010
sayili Tiiziigln 3 (n) maddesine gore bilet, bir veya daha fazla yolcu tasima
hizmetinin saglanmasi i¢in bir tasiyan ile bir yolcu arasinda akdedilen bir tagima
sOzlesmesini kanitlayan bir belgedir.

94 ikinci olarak, 1177/2010 sayili Tiiziigiin 19/3. maddesi tazminatin yolcu
tagima hizmeti i¢in yolcu tarafindan fiilen 6denen bedele gore hesaplanmasini
ongormektedir.

95 'Fiilen 6denen' ifadesinden, olagan kullanimdaki anlamina gore, Birlik yasa
koyucusunun - Bagsavci'nin Gorligiiniin 124. Paragrafinda da belirttigi gibi -
tagityanin sozlesme sartlarina uygun olarak saglamay1 taahhit ettigi yolcu tasima
hizmeti karsiliginda yolcu tarafindan 6denen toplam tutara atifta bulunmay1
amagladigi aciktir. Dolayisiyla, ticret kavrami, tasiyanin odenen bedel
karsiliginda yolcuya saglamayi taahhiit ettigi tiim hizmetleri, yani yalnizca
tagima hizmetini degil, ayn1 zamanda kabin veya kopek kuliibesi rezervasyonu
ya da premium salonlara erigim gibi tasima hizmetine yardimci olan tiim
hizmetleri de kapsamaktadir. Ancak, yolcu tagima hizmetinden bagimsiz ve
acikea belirlenebilen hizmetlere karsilik gelen tutarlar, 6rnegin tur operatorii
tarafindan rezervasyon sirasinda tahsil edilen maliyetler, kapsama dahil degildir.

96 Bu yorum, kararin 51. paragrafinda belirtilen amagla, yani yolcular igin
yiiksek diizeyde bir koruma saglanmasi hedefiyle de ortiismektedir. Zira bu
yorum, iptal edilen bir tagima hizmetine iliskin olarak yolcunun hak ettigi
tazminat miktarinin kolayca belirlenmesine imkan tanir.

97 Bu yorum ayrica 1177/2010 sayili Tiziiglin hazirlik c¢aligmalariyla da
desteklenmektedir. Zira bu ¢alismalarda, Avrupa Parlamentosu “bilet ticreti”
kavraminin sadece tagimacilik ve gemideki konaklama masraflariyla siirl
olmasi, yemek, eglence ve aligveris gibi gemideki diger harcamalarin ise kapsam
disinda tutulmasi gerektigini Onermisti. Ancak, Birlik yasa koyucusu, bu
kavrami pargalara ayirmayi bilingli olarak reddetmis ve yolcunun sézlesmeye
uygun olarak ifa edilmeyen bir tasimacilik hizmetine karsilik 6dedigi toplam
bedele gore tazminat hesaplanmasi gerektigi goriisiinii benimsemistir.

98 Son olarak, Irish Ferries’in, ek hizmetlerin tazminat hesabmna dahil
edilmesinin tasiyanlar agisindan orantisiz mali sonuglar doguracagi ve bu
nedenle orantililik ilkesine aykiri olacagi yoniindeki itiraz1 da bu yorumu
gecersiz kilmaz. Avrupa Adalet Divani’nin yerlesik igtihadina gore, tiiketici ve
yolcu haklarinin korunmasi amaci, bazi ekonomik aktdrler agisindan ciddi mali
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sonuglar dogursa dahi bunu hakli kilabilir (bkz. 23 Ekim 2012 tarihli Nelson ve
digerleri karari, C-581/10 ve C-629/10, EU:C:2012:657, Rn. 81).

99 Yukarida belirtilenler 1s1¢inda, 5b Sorusunun cevabi, 1177/2010 sayili
TiizGigiin 19. maddesinin, bu maddede yer alan iicret kavraminin, bir kabin veya
kopek kuliibesi rezervasyonu ya da premium salonlara erisim gibi yolcu
tarafindan secilen ek 0zel hizmetlerin maliyetini de icerdigi seklinde
yorumlanmasi gerekir.

6. Soru

100 On Kkarar talep eden mahkeme, 6. Soruda, tastyanin yeni bir gemi temin
edememis olmasi, yeni acilan bir gilizergdh olmasi nedeniyle s6z konusu
giizergahta buna karsilik gelen alternatif bir tasima hizmetin bulunmamasi veya
s0z konusu geminin ge¢ teslim edilmesi nedeniyle seferlerin iptal edilmesinin
¢ok sayida yolcuyu etkilemis olmasi ve bu yolcularin baska seferlerde baska
gemilerle veya baska tasima yOntemleriyle tasinmis olmasi gibi ¢esitli
durumlardan bahsetmistir. Ancak bagvuru kararindan anlagildigi iizere, bu
durumlarin tamamn tek bir ortak nedene, yani s6z konusu geminin geg teslimine
dayanmaktadir. Dolayisiyla 6. Soruda, bir geminin ge¢ teslim edilmesinin
1177/2010 sayili Tiiztigin 20/4. maddesi anlaminda “olaganiistii haller”
kavramina girip girmedigi sorulmaktadir.

101 Buna gore 6n karar talep eden mahkeme, yeni acilmig bir deniz hattinda
gorev yapmast planlanan bir yolcu gemisinin gec¢ teslimi sonucunda biitiin
seferlerin iptal edilmesinin, 1177/2010 sayili Tiiziigtin 20/4. maddesi anlaminda
“olaganiistii hal” kavramima girmedigi seklinde yorumlanmasi gerekip
gerekmedigini sormaktadir.

102 Bu baglamda belirtmek gerekir ki, 1177/2010 sayil1 Tiiziiglin 19. maddesi
— bu kararin 90. paragrafinda da ifade edildigi gibi — yolcu, 18. madde uyarinca
seferin iptali sonrasinda miimkiin olan en erken zamanda veya daha sonraki bir
tarihte alternatif ulagimi tercih ederse, uygulanmaktadir.

103 Bununla birlikte, 1177/2010 sayil1 Tiiziigiin 20/4 maddesi, tagiyanin iptal
veya gecikmenin geminin glvenli bir sekilde c¢aligmasini etkileyen hava
kosullarindan veya yolcu hizmetinin saglanmasini engelleyen ve tiim makul
tedbirler alinsa dahi 6nlenemeyecek olan olaganiistii hallerden kaynaklandigini
kanitlamas1  halinde  Tiziigiin  19. maddesinin  uygulanmayacagini
ongormektedir.
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104 Gergi “olaganiistii hal” kavrami, 1177/2010 sayili Tiizligiin 20/4. maddesi
ile bu Tiiziiglin ¢esitli kavramlarin tanimladig1 3. maddesinde tanimlanmamissa
da, bu kavramin igerigi Tiiziigiin gerekgeleri dikkate alinarak somutlastirilabilir.

105 1177/2010 sayili Tiiziglin Giris Boliimiiniin 17. gerekg¢esinden anlagildigi
iizere, Birlik yasa koyucusu olaganiistii haller arasinda bazi olaylar1 saymaktadir;
ancak bir geminin ge¢ teslimi bu olaylar arasinda yer almamaktadir. Bu
gerekcedeki ifadeler, yasa koyucunun belirtilen olaylar1 bagh basina olaganiistii
hal olarak gormedigini, yalnizca bu tiir olaylarin olaganiistii hal teskil
edebilecegini ifade etmek istedigini ortaya koymaktadir.

106 1177/2010 sayili Tiizliglin giris bolimiindeki 19. gerekcede, Birlik yasa
koyucusu Adalet Divani'min ictihadina atifta bulunarak, olaganiistii hal
kavraminin, ilgili tasiyanin faaliyetinin normal uygulamasinin bir pargasini
olusturmayan ve fiili kontrolii disindaki olaylart kapsayabilecegine karar
verdigini belirtmistir. Bu atif, 6zellikle hava yolu ile yolcu tagimaciligina iliskin
kararlarla gelistirilen yorumlara dayanmakta olup, yasa koyucu bu kavrama
iligkin birlikte ve tutarli bir yaklagim benimsemek istemistir.

107 Avrupa Birligi Adalet Divani'nin hava yoluyla seyahat eden yolcularin
haklarma iligkin yerlesik ictihadina gore, 1177/2010 sayili Tiiziigin 20/4.
maddesi anlaminda olaganiistii hal kavrami, dogasi veya sebebi itibariyla
tagityanin normal faaliyetine dahil olmayan ve fiilen kontrol edemedigi olaylar1
kapsar. Bu iki kosul (normal faaliyetin disinda olma ve tasiyanin kontroliinde
olmama) birlikte bulunmalidir ve her somut olay igin ayr1 ayn
degerlendirilmelidir (bkz. 23 Mart 2021 tarihli Airhelp karar, C-28/20,
EU:C:2021:226, Rn. 23 ve orada belirtilen igtihatlar).

108 Ayrica, 1177/2010 sayili Tiziiglin 20/4. maddesi anlamindaki “olaganiistii
hal” kavrami, kararin 51. paragrafinda belirtilen Tiizligiin yolcular i¢in yiiksek
diizeyde koruma saglama amaci ve Tiiziigiin 20/4. maddesinin, yolcularin iptal
veya gecikme durumlarinda tazminat hakkina istisna getiren bir hiikiim olmasi
nedeniyle dar yorumlanmalidir.

109 Bu baglamda, 6n karara konu olayda s6z konusu olan tiirden bir gemi teslim
gecikmesinin, 1177/2010 sayili Tiziiglin 20/4. maddesiyle Tiiziiglin Giris
Boliimiindeki 19. gerekcenin birlikte ele alinmasiyla, “olaganiistii hal” olarak
degerlendirilip degerlendirilemeyecegi incelenmelidir.
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110 Mevcut davada, bir geminin ingas1 prensip olarak bir deniz tagiyaninin degil,
bir tersanenin faaliyetinin bir pargasi olsa da, bir yolcu gemisinin siparisi ve
teslimi, nadiren gerceklesse bile, siiphesiz bir deniz tasiyaninin faaliyetinin
normal uygulamasinin bir par¢asini olusturmaktadir. Ciinki bir tagiyan, filosunu
isletme ve siirdiirebilme faaliyetleri cercevesinde, isin dogasi geregi, yeni
gemiler siparis etmek ve teslim almak zorundadir.

111 Bu yorum, durusmada Irish Ferries tarafindan da teyit edildigi iizere, bir
geminin siparigi ve teslimine iligkin sdzlesmenin, burada oldugu gibi, geg
teslimat riskini kapsayan bir tazminat hiikmii icerebilecegi gercegiyle de
dogrulanmaktadir. Boyle bir hitkmiin eklenmesi, boyle bir gecikmenin tagiyanin
yolcu tagima isini ytriitirken maruz kaldigi olagan bir risk oldugunu teyit
etmektedir.

112 Dolayistyla, bir geminin gecikmeli teslimi, deniz tasimacilig1 faaliyetinin
normal sinirlar i¢inde kalan bir olay olarak degerlendirilmelidir. Bu nedenle,
kararin 107. paragrafinda belirtilen iki kosuldan biri eksik oldugundan, boyle bir
gecikme, 1177/2010 sayil1 Tiiziiglin 20/4. maddesi anlaminda “olaganiistii bir
durum” olarak nitelendirilemez. Ayrica, bu tiir bir olayin tasiyan tarafindan
gercekten kontrol edilemez olup olmadiginin incelenmesine de gerek yoktur.

113 Yukarida belirtilenler 1s18inda, 6. Sorunun cevabi, 1177/2010 sayil
Tiiziigiin 20/4. maddesi kapsaminda, yeni bir deniz hatti kapsaminda isletilecek
bir yolcu gemisinin gecikmeli teslimi nedeniyle tiim seferlerin iptal edilmesi,
“olaganiistii hal” kavrami dahilinde sayilamaz.

7. Soru

114 On Karar talebinde mahkeme, 7. Soruda, 1177/2010 sayih Tiiziigiin 24.
maddesinin, Tiiziigiin 19. maddesi uyarinca tazminat talebinde bulunan bir
yolcunun, hizmetin fiilen veya planlandig: sekilde ifa edilmesinden itibaren iki
ay igerisinde tasiyana sikayet seklinde basvuruda bulunmasimi gerektirecek
sekilde yorumlanip yorumlanmayacagini sormaktadir.

115 1177/2010 sayili Tizigiin 24/1. maddesi uyarinca, tasiyanlar, bu Tiziik
kapsamindaki hak ve yiikiimliliiklerle ilgili sikayetlerin isleme alinmasina
yonelik erisilebilir bir sistem kurmak veya siirdiirmek zorundadir. Tiiziik 24/2.
madde de ise, belirli siireleri dngéren basitlestirilmis bir sikdyet prosediiriinii
diizenlemektedir. Bir yolcu tasiyana sikdyette bulunmak isterse, bu sikayeti
tagima hizmetinin fiili veya planlanan ifasindan itibaren iki ay i¢inde sunmalidir.
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Tastyan ise, sikdyetin kendisine ulastig1 tarihten itibaren en gec bir ay iginde,
yolcuya bu sikayetin kabul edildigini, reddedildigini ya da hélen incelenmekte
oldugunu bildirmeli ve sikdyetin ulagsmasindan itibaren en gec iki ay i¢inde nihai
cevabini yolcuya iletmelidir.

116 "Bu Tiziik Kapsamindaki Hak ve Yiikiimliiliikler " ifadesinden, bir
sikdyetin hem Tiiziiglin 1. Boliimiinde ("Engelli Ve Hareket Kabiliyeti Kisith
Kisilerin Haklar1") yer alan hak ve yiikiimliilikleri hem de varisin gecikmesi
halinde yolculara tazminat 6denmesine iliskin 19. maddeyi i¢eren Tiiziigiin I11.
Boliimiinde ("Seferin Kesintiye Ugramas1 Halinde Tasiyanlarin ve Terminal
Isletmecilerinin ~ Yiikiimliiliikleri") yer alan hak ve yiikiimliiliikleri
ilgilendirebilecegi sonucu ¢ikmaktadir.

117 Ancak, bir yolcunun 1177/2010 sayil1 Tiiziigiin 19. maddesi uyarinca talep
ettigi tazminat bagvurusu, 24. maddeye gore yapilan bir sikayetle esdeger
tutulamaz. Bu nedenle, bu bagvuru i¢in 24. maddede 6ngdriilen siireler gecerli
degildir.

118 1177/2010 sayil1 Tiiziigiin 24. maddesi kapsamindaki bir sikdyet, tasiyanin
Tiiziik kapsamindaki yiikiimliiliiklerinin ihlal edildigi iddiasina iligkin bir
bildirimdir ve tasiyan bu bildirime nasil yanit verecegine karar verirken belirli
bir takdir hakkina sahiptir; Bagsavclr Goriistiniin 164. paragrafinda belirtildigi
iizere, Tiizliglin 19/1. maddesi yolcuya, yalnizca bu maddenin kosullarinin
yerine getirildigi gerekgesiyle tastyandan 6demesini talep edebilecegi bir parasal
talep hakk: tanimaktadir; tasiyan bu konuda ayni1 takdir hakkina sahip degildir,

119 Ayrica 1177/2010 sayili Tiiziglin 19/5. maddesi, tasiyanin bdyle bir talebin
sunulmasindan itibaren bir ay igerisinde tazminat1 6demesini gerektirmektedir.
Bu hiikmiin, sikayetle ilgili nihai kararin1 yolcuya bildirmesi i¢in Tiizligiin 24/2.
maddesi kapsaminda tasiyana taninan iki aylik siireden daha kisa bir siire
ongormesi, Tiiziigin 19. maddesinde 6ngoriilen tazminatin 6denmesine iligkin
bir talebin Tiiziglin 24. maddesi kapsamindaki bir sikayetle esdeger
tutulmayacagini teyit etmektedir.

120 Isbu kararm 51. paragrafinda belirtilen 1177/2010 sayili Tiiziigiin yolcular
icin yliksek diizeyde koruma saglama amaci da bu yorumu desteklemektedir. Bu
koruma seviyesi, tazminat basvurusu i¢in iki ay gibi kisa bir siirenin sart
kosulmasiyla bagdastirilamaz.
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121 Sonug olarak, Birlik yasa koyucusu, 1177/2010 sayili Tiziigin 19.
maddesinde dngdriilen tazminat hakkini, ayn1 tliztigiin 24. maddesinde belirtilen
iki aylik siireye tabi kilmak istememistir.

122 Tiim bu agiklamalar 15181nda, 7. Sorunun cevabi: 1177/2010 sayili Tiiziigiin
24. maddesi, 19. madde uyarinca tazminat talebinde bulunan bir yolcunun, bu
talebini tasiyana bir sikayet seklinde ve tagima hizmetinin fiilen ya da planlandig:
sekilde gerceklestirilmesinden itibaren iki ay i¢inde sunmasini zorunlu kilacak
sekilde yorumlanamaz.

8. Soru

123 8. Soruyla, 6n karar talebinde bulunan mahkeme, 1177/2010 sayili Tiiziigiin
25. maddesinin, bir iiye devletin bu Tiiziiglin uygulanmasini denetlemek {izere
atadig1 ulusal makamin yetkisinin, yalnizca o iiye devletin topraklarinda bulunan
bir limandan saglanan yolcu tasimacilig1 hizmetini degil, ayn1 zamanda bagka bir
ilye devletin topraklarinda bulunan bir limandan baglayip ilk iiye devletin
topraklarinda bulunan bir limanda sona eren ve gidis-doniis seklinde planlanmig
ancak tamamen iptal edilmis bir yolcu tagimaciligi hizmetini de kapsadigi
seklinde yorumlanip yorumlanamayacagini sormaktadir.

124 1177/2010 sayih Tiiziigiin 25/1. maddesine gore her Uye Devlet, kendi
topraklarinda bulunan limanlardan ve {ig¢iincii bir iilkeden bu tiir limanlara
yonelik yolcu tasima hizmetleri ve kruvaziyer (gemi) seferleri bakimindan bu
Tiiziigiin uygulanmasindan sorumlu bir veya daha fazla yeni veya mevcut kurum
belirleyecektir.

125 Sonug olarak bu hiikiim — Bagsavcl Gorlisiiniin 169. paragrafinda belirttigi
gibi — tiye devletler arasinda saglanan bir yolcu tasimaciligi hizmeti bakimindan
yetkili ulusal makamin kural olarak kalkis limanmin bulundugu iiye devletin
makami oldugunu kabul etmeye imké&n tanimaktadir. Ancak, Birlik yasa
koyucusu, varig limaniin bulundugu tiye devlet ile tiglincii tilkelerden gelen
yolcu tagimaciligr hizmetleri arasindaki baglantiyl, 1177/2010 sayili Tiiziigiin
uygulanmasinin denetimi konusunda bu iiye devletin ulusal makamina yetki
verilmesi i¢in yeterli gormiistiir.

126 Dolayistyla, Birlik yasa koyucusu — Bagsavci Goriistiniin 199. paragrafinda
belirttigi gibi — ulusal makama genel denetim yetkisini, kalkis veya varig
limaninin bulundugu iiye devletin topraklar ile ilgili yolcu tasimaciligi hizmeti
arasindaki yakinliga dayanan bir kriter temelinde vermek istemistir.
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127 Buna gore, iptal edilen bir yolcu tagimaciligi hizmeti s6z konusu oldugunda,
kural olarak kalkig limaninin bulundugu tiye devletin ulusal makami yetkilidir.

128 Buna karsilik, gidis ve doniis olmak tizere iki ayr1 yolcu tasimaciligi
hizmetinden olusan ve tamami iptal edilen bir gidig-doniis yolculugunda, doniis
seferi ile bu seferin kalkis limaninin bulundugu iiye devlet arasindaki baglanti,
varig limaninin bulundugu iiye devlet ile olan baglantidan daha gii¢lii degildir.
Zira bu varig liman1 — Bagsavci Goriisiintin 200. paragrafinda belirttigi gibi —
genellikle gidis seferinin de kalkis limanidir ve iptal edilen yolcu tasimacilig
hizmetlerinin diizenli sekilde uygulanmasini denetleme agisindan en uygun
konumdadir.

129 Bu yorum, isbu kararin 51. paragrafinda belirtilen 1177/2010 sayili
Tiiziigiin, gidis ve doniis yolcu hizmetlerinin iptalinin ayn1 olguya dayandig:
durumlarda, yolcunun farkli ulusal makamlar nezdinde ¢ok sayida bagvurudan
kacinmasini sagladigindan, yolcular igin yiiksek diizeyde koruma saglama amaci
ile ortiismektedir.

130 Sonug olarak, sekizinci soruya su sekilde cevap verilmelidir: 1177/2010
sayitlh Tiziiglin 25. maddesi, bir {iye devletin bu tiizliglin uygulanmasini
saglamak {iizere atadigir ulusal makamin yetkisinin, yalnizca o iiye devletin
topraklarinda bulunan bir limandan saglanan yolcu tagimaciligi hizmetini degil,
ayn1 zamanda baska bir liye devletin topraklarinda bulunan bir limandan baglayip
ilk iiye devletin topraklarinda bulunan bir limanda sona eren ve gidig-doniis
seklinde planlanmis ancak tamamen iptal edilmis bir yolcu tasimaciligi hizmetini
de kapsadigini ifade edecek sekilde yorumlanmalidir.

9. Soru

131 9. Soruda, on karar talebinde mahkeme, 1177/2010 sayili Tiiziigiin
uygulanmasindan sorumlu wulusal bir makamin kararimin gecerliligini
degerlendirirken, ulusal mahkemenin Avrupa Birligi Temel Haklar Sarti’nin 16,
17, 20 ve 47. maddelerini ve dl¢iiliiliik, hukuki giivenlik ve esit islem ilkelerini
uygulaylp uygulamayacagini ve incelemesinin agik hatalarla smirlt olup
olmayacagini sormaktadir.

132 Avrupa Birligi Adalet Divani’nin yerlesik i¢tihadina gore, Divan ile ulusal
mahkemeler arasindaki is birligi ¢cergevesinde, ulusal mahkemeye faydali olacak
sekilde Avrupa Birligi hukukunun yorumlanmasimi saglamak amaciyla, bu
mahkemenin, Adalet Divani I¢ Tiiziigii’niin 94. maddesinde agik¢a belirtilen 6n
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karar talebine iliskin igerik gerekliliklerine dikkatle uymas1 gerekmektedir (19
Nisan 2018 tarihli Consorzio Italian Management ve Catania Multiservizi karari,
C-152/17, EU:C:2018:264, Rn. 21 ve orada atif yapilan igtihat).

133 Bu baglamda, i¢ Tiiziigiin 94. maddesinin (c) bendine gére, 6n karar
talebinde bulunan mahkemenin, Avrupa Birligi hukukunun belirli hiikiimlerinin
yorumu veya gegerliligi konusunda neden siiphe duydugunu agiklamasi ve bu
hiikiimler ile uyusmazlikta uygulanacak ulusal hukuk arasindaki baglantiy1
ortaya koymasi zorunludur (bkz. ayni karar, 19 Nisan 2018 tarihli Consorzio
Italian Management ve Catania Multiservizi karar1, C-152/17, EU:C:2018:264,
Rn. 22 ve orada atif yapilan igtihat)

134 Ayrica, 6n karar taleplerinde yer alan bilgilerin yalnizca Divan’in konuyla
ilgili cevaplar verebilmesini saglamakla kalmayip, ayn1 zamanda iiye devlet
hiikiimetlerine ve diger taraflara, Avrupa Birligi Adalet Divani Statiisii’niin 23.
maddesi uyarinca goriis sunma imkan1 tanimay1 da amacladigi vurgulanmalidir.
Divan, bu imkanin korunmasina dikkat etmelidir; zira s6z konusu maddeye gore,
taraflara yalmzca 6n karar talebi iletilmektedir (13 Temmuz 2017 tarihli Szoja
karari, C-89/16, EU:C:2017:538, Rn. 49).

135 Mevcut davada, 9. sorunun her iki kisminin da gerekli kosullar1 agikca
kargilamadigr tespit edilmelidir. Bu sorunun ilk kismi, ulusal mahkemenin
uygulamasi gereken Avrupa Birligi hukukuna iligkin hiikiimler ve ilkelerle;
ikinci kismi ise ulusal mahkemenin uygulayacagi yargisal denetimin kapsamiyla
ilgilidir.

136 On karar talebinde bulunan mahkeme, ilk kisim bakimindan, diger 6n karar
sorular1 dikkate alindiginda bu soruyu sormasina neden olan somut gerekgeleri
ortaya koymamustir. Bu nedenle, Avrupa Birligi Adalet Divani bu kisma iligkin
olarak konuyla ilgili bir yanit verememektedir.

137 Aym sekilde, ikinci kisim bakimindan da Adalet Divani, 6n karar talebinde
bulunan mahkemenin 1177/2010 sayili Tiiziigiin uygulanmasindan sorumlu
ulusal makamin kararinin gecerliligini degerlendirirken uygulamay1 diisiindiigii
“ol¢itiliilik” kriterinin ne oldugunu agiklamadigi icin, bu kisma da anlaml bir
yanit veremez.

138 Yukarida belirtilenler 1s181inda, Adalet Divani 9. Soruya faydali bir cevap
verebilecek durumda degildir. Dolayisiyla bu soru kabul edilemez olarak
degerlendirilmelidir.
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10. Soru

139 10. Soruyla, 6n karar talebinde bulunan mahkeme, 1177/2010 sayilt
Tiiziigiin 18. ve 19. maddelerinin, esit islem, Olgiiliilik ve hukuki giivenlik
ilkeleriyle ve Avrupa Birligi Temel Haklar Sarti’nin 16., 17. ve 20. maddeleriyle
bagdasmadiklar1 gerekgesiyle gecersiz olup olmadigini sormaktadir.

140 Ilk olarak, 6n karar talebinde bulunan mahkeme 1177/2010 sayili Tiiziigiin
18. ve 19. maddelerinin esit islem ilkesi ve Avrupa Birligi Temel Haklar Sarti'nin
20. maddesi uyarinca gegersiz olup olmadigini1 sormaktadir.

141 TIrish Ferries genel olarak su goriisii ileri slirmektedir: 1177/2010 sayili
Tiiziik, deniz tagimaciligi yapan tasiyanlara, hava ve demiryolu tagimacilig
yapan tasiyanlara uygulanmayan bir dizi yiikiimliliik getirmekte ve bu durum,
tiim bu tagiyanlar benzer bir konumda olmalarina ragmen, esit islem ilkesine ve
Avrupa Birligi Temel Haklar Sarti’nin 20. maddesine aykirilik teskil etmektedir.
Ornegin, hava yolu tastyanlart 261/2004 sayih Tiiziigiin 5/1 (c) maddesi
uyarinca, ugusun planlanan kalkis saatinden en az iki hafta 6nce yolculari
bilgilendirdikleri takdirde tazminat 6deme ylikiimliiliigiinden kurtulabilirken,
deniz tagimacilifi yapan tasiyanlar i¢in 1177/2010 sayili Tiiziikte boyle bir
imkén ongoriilmemektedir.

142 Yerlesik ictihada gore, esit islem ilkesi, ayni durumlara farkli
davranilmamasim1  ve farkli durumlara da, bu islem objektif olarak
gerekegelendirilmedikge, ayni sekilde davranilmamasini gerektirmektedir (bkz.
bu yonde, 10 Ocak 2006 tarihli TATA ve ELFAA karari, C-344/04,
EU:C:2006:10, Rn. 95 ve 19 Kasim 2009 tarihli Sturgeon ve digerleri karari, C-
402/07 ve C-432/07, EU:C:2009:716, Rn. 48).

143 Oncelikle belirtmek gerekir ki, Avrupa Birligi Adalet Divani’mn yerlesik
ictthadina gore, farkli tasima sektorlerinde faaliyet gosteren isletmelerin
durumlar birbirleriyle karsilastirilamaz. Zira her bir tasima tiirii, isleyis bigimi,
erisilebilirligi ve ag yapisinin dagilimi dikkate alindiginda, kullanim kosullar
acisindan birbirinin yerine gecebilir (kullanilabilir) nitelikte degildir. Bu kosullar
altinda, Birlik yasa koyucusu, hangi tasima sektorii s6z konusuysa ona gore farkli
diizeylerde tiiketici korumas1 ongdren diizenlemeler yapma yetkisine sahiptir
(bkz. bu yonde, 10 Ocak 2006 tarihli IATA ve ELFAA karari, C-344/04,
EU:C:2006:10, Rn. 96 ve 26 Eyliil 2013 tarihli OBB-Personenverkehr karari, C-
509/11, EU:C:2013:613, Rn. 47. ve orada atifta bulunulan igtihat).
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144 Ikinci olarak, deniz tasimaciligindaki bir iptal veya uzun gecikmeden
etkilenen yolcularin, diger tagima tiirleriyle seyahat eden yolculardan farkl bir
durumda oldugu da unutulmamalidir. Limanlarin konumu ve yilin zamanina
bagl olarak siklig1 degisebilen sinirli sayida sefer sunulmasi nedeniyle, bu tiir
olaylar meydana geldiginde yolculara verilen rahatsizlik karsilastirilabilir
degildir.

145 Son olarak, 1177/2010 sayili Tiziigiin giris boliimiindeki ilk gerekgede,
deniz yolculari i¢in diger tagimacilik tiirleriyle karsilastirilabilir yiiksek diizeyde
bir koruma saglamayi amaglasa da, Birlik yasa koyucusu, Irish Ferries'in iddia
ettiginin aksine, farkli tagimacilik tiirlerinin karsilastirilabilir oldugunu ima etme
veya bu tiirlerin her biri i¢in ayn1 diizeyde koruma saglama niyetinde degildir.

146 Bu nedenle, deniz tagimaciligi disindaki diger tasima tiirleri icin gegerli olan
Avrupa Birligi diizenlemelerinde 6ngoriilen sorumluluktan kurtulma sebepleri,
ornegin 261/2004 sayili Tiiziigiin 5/1 (c¢) maddesinde hava yolu yolcular1 i¢in
ongoriilen sebep, durumlarin karsilastirilabilirliginin - degerlendirilmesinde
dikkate alinamaz.

147 Sonug olarak, 1177/2010 sayili Tiiziglin 18. ve 19. maddeleri ne esit islem
ilkesini ne de AB Temel Haklar Sarti’nin 20. maddesini ihlal etmektedir.

148 ikinci olarak, 6n karar talebinden, basvuran mahkemenin 1177/2010 sayill
Tiiziigiin 18. ve 19. maddelerinin 6lgiliiliik ilkesiyle uyumlu olup olmadigini
ogrenmek istedigi anlagilmaktadir.

149 Bu baglamda Irish Ferries, deniz tagimaciligi yapan yolcu tasiyanlarina,
1177/2010 sayili Tiiziglin 18. ve 19. maddeleri uyarinca, bir seferin iptali
halinde yiiklenen yiikiimliiliiklerin, Tiiziiglin amaciyla tamamen Olciisiiz
(orantisiz) olan ciddi mali yiikler dogurdugunu ileri siirmektedir. Ozellikle,
tastyanin bir seferin iptalini yolcuya haftalar 6ncesinden bildirmis olsa bile, yine
de 19. madde uyarinca tazminat 6demek zorunda birakilmasinin 6l¢iisiiz oldugu
savunulmaktadir. Ayrica, seferi iptal edilen bir yolcunun hem 18. madde
uyarinca giizergah degisikligi hem de 19. madde uyarinca tazminat talep
edebilmesinin de 6l¢iisliz oldugu belirtilmektedir.

150 Oncelikle, Avrupa Birligi hukukunun genel ilkelerinden biri olan él¢iiliiliik
ilkesi uyarinca, bir Avrupa Birligi diizenlemesiyle 6ngoriilen araglar, ulagilmak
istenen hedefe uygun olmali ve bu hedef i¢in gerekli olanin Gtesine gegmemesi
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gerektigi belirtilmelidir (10 Ocak 2006 tarihli IATA ve ELFAA karari, C-
344/04, EU:C:2006:10, Rn.79).

151 Yukaridaki paragrafta belirtilen gerekliliklerin yargisal denetimine iligkin
olarak, Avrupa Birligi Adalet Divani, siyasi, ekonomik ve sosyal kararlarin
alinmasi ve karmagik degerlendirmelerin yapilmasi gereken alanlarda Birlik yasa
koyucusuna genis bir takdir yetkisi tanimistir. Bu nedenle, bu alanlarda kabul
edilen bir tedbir, ancak yetkili makamin ulasmak istedigi hedefe ulasmak
bakimindan agik¢a elverigsizse hukuka aykir1 sayilir. Digerlerinin yani sira, ortak
ulastirma politikasi alaninda da durum boyledir (bkz. bu yonde, 10 Ocak 2006
tarihli IATA ve ELFAA karari, C-344/04, EU:C:2006:10, Rn. 80).

152 Bu kararin 51. paragrafinda belirtildigi {lizere, Birlik yasa koyucusu,
1177/2010 sayili Tiziglin Giris Bolimi 1., 2., 13. ve 14. gerekgcelerinde ifade
edildigi gibi, tasima hizmetinin iptali veya uzun gecikmeler nedeniyle biiyiik
rahatsizlik yasayan yolcular igin yiiksek diizeyde bir koruma saglamayi
amaglamaktadir. Bu baglamda, Tiiziigiin 18. ve 19. maddelerde, bu tiir
durumlarda yolcularin karsilagtigi belirli rahatsizliklarin derhal ve yeknesak
sekilde giderilmesi 6ngdriilmiistiir.

153 Adalet Divani, Birlik yasa koyucusu tarafindan kabul edilen tedbirlerin,
yolcularin korunmasini gii¢lendirmeyi amaglayan ve yasallig1 tartismasiz olan
1177/2010 sayili Tiiziglin amaci 1518inda agik¢a uygunsuz olup olmadigini
degerlendirmelidir.

154 Bu baglamda, 6ncelikle 1177/2010 sayil1 Tiiziiglin 18. ve 19. maddelerinde
ongoriilen tedbirlerin, bir tasima hizmetin iptali durumunda yolculara verilen
belirli rahatsizliklarin derhal giderilmesi i¢in uygun oldugu ve bdylece tiiziigiin
amaci olan yolcular i¢in yiiksek diizeyde koruma saglanmasini miimkiin kildig
belirtilmelidir.

155 1177/2010 sayili Tiiztigin 18. maddesinde ongoriilen tedbirler, yolcuya,
tasima sdzlesmesinde belirtilen nihai varig yerine en kisa zamanda ve benzer
kosullar altinda, ek bir iicret 6demeden giizergah degisikligiyle ulasma veya
muhtemelen tagima sozlesmesinde belirtilen kalkis yerine en kisa zamanda
iicretsiz bir doniis yolculugu ile birlikte bilet ticretinin geri ddenmesini talep
ederek tagimadan vazgegme arasinda secim yapma imkin1 vermeyi
amaclamaktadir.
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156 1177/2010 sayili Tiiziigiin 19. maddesinde Ongoriilen tazminatla ilgili
olarak, ilke ve miktar bakimindan, tasima sozlesmesinde belirlenen varig yerine
varigtaki gecikmenin siiresi ile tasima hizmetinin siiresi arasindaki orana gore
belirlendigi tespit edilmelidir. Dolayisiyla, tasima hizmetinin iptali sonucunda
yolcunun nihai varis yerine giizergah degisikligini segmesi ve deniz tasimaciligi
sektoriiniin kendine has 6zellikleri nedeniyle alternatif bir hizmeti beklemek
zorunda kalmasi veya baslangicta planlanan limanlardan farkli limanlarda
gemiye binmek veya gemiden inmek zorunda kalmasi nedeniyle nihai varis
noktasina uzun bir gecikmeyle ulagmasi durumunda, yolcunun tazminat hakkini
belirlemek i¢in kullanilan kriterler agikca Ol¢iiliiliik gerekliligiyle baglantilidir.

157 Ayrica, 1177/2010 sayili Tiziglin 19. maddesinde 6ngoriilen tazminatin,
yolcunun fiilen 6dedigi bilet fiyati esas alinarak hesaplanmasi, Birlik yasa
koyucusunun, gecikme veya iptallerin yol agtig1 olumsuz sonuglari telafi etmeye
yonelik 6l¢iilii bir yaklagim benimsedigini gostermektedir.

158 Irish Ferries her ne kadar 19. maddede ongoriilen tazminat 6nlemlerinin
tagiyanlar agisindan ciddi mali yiikler dogurabilecegini ve uygun olmadigini ileri
stirse de, Adalet Divani hava tagimacilig1 alaninda daha 6nce verdigi kararlarda,
bu tiir mali sonuglarin, yolcular i¢in yiiksek diizeyde koruma saglama hedefi
karsisinda Ol¢iisiiz sayilamayacagini belirtmistir. Tiiketicilerin, dolayistyla deniz
yoluyla seyahat eden yolcularinin, korunmasi hedefinin 6nemi, belirli ekonomik
aktorler (isletmeler) agisindan onemli Olgiide olumsuz ekonomik sonuglar
dogursa bile bu sonuglart hakli kilabilir (benzer karar igin bkz. 31 Ocak 2013
tarihli McDonagh karar1, C-12/11, EU:C:2013:43, Rn. 47 ve 48).

159 Ayrica, 1177/2010 sayili Tiiziik kapsamindaki yiikiimliiliiklere riayet
edilmesinin, deniz tagimasi yapan tasiyanlarmin ulusal hukuk kapsaminda
ticlincii taraflar da dahil olmak iizere diger kisilerden tazminat talep etme (riicu)
hakkina halel getirmeyecegi de belirtilmelidir. Dolayisiyla bu tiir bir basvuru,
$0z konusu yiikiimliiliiklerin bir sonucu olarak tasiyanlarin katlandigi mali yiikii
azaltabilir veya hatta ortadan kaldirabilir. Ayrica, bu yiikiimliiliiklerin — s6z
konusu riicu hakki sakli kalmak kaydiyla — oncelikle, yolcularla tasima
sozlesmesi akdetmis olan deniz tasiyanlarn tarafindan istlenilmesinin makul
oldugu degerlendirilmektedir. Zira bu sdzlesmeler, yolculara iptal edilmeyecek
veya gecikmeye ugramayacak bir tasima hizmeti saglanacagina dair hak
tanimaktadir.

160 Son olarak, 1177/2010 sayili Tizigiin 19/1. maddesinde Ongoriilen
tazminatla ilgili olarak, ayn1 Tiiziiglin 20/4. maddesi uyarinca, deniz tagimaciligi



Avrupa Birligi Adalet Divani’min (Dordiincii Daire) 2 Eylil 2021 Tarihli
416 ve C-570/19 Numarali Irish Ferries Ltd ile Ulusal Ulastirma Kurumu (Irlanda) Karart

yapan tasiyanlar, iptalin veya gecikmenin, tiim makul 6nlemler alinmis olsa dahi
onlenemeyecek olaganiistii hallerden kaynaklandigini ispatlamalar1 halinde bu
tazminat1 6deme yiikiimliiliigiinden muaf tutulabilirler. Bu muafiyet gerekgesi
ve tazminat yiikiimliiliigliniin yalnizca siki kosullar altinda gecerli olmasi dikkate
alindiginda, bu yiikiimliiliigiin ulasilmak istenen hedefe ulasmak bakimindan
acikea elverissiz oldugu sdylenemez.

161 Yukarida belirtilenler uyarinca, 1177/2010 sayili Tiiziigin 18. ve 19.
maddeleri 6l¢iiliiliik ilkesinin ihlali nedeniyle gecersiz degildir.

162 Uciincii olarak, on karar talebinde bulunan mahkeme, 1177/2010 sayill
Tizigin 18. ve 19. maddelerinin hukuki gilivenlik ilkesiyle uyumlu olup
olmadigimi 6grenmek istemektedir.

163 Bu soru, Irish Ferries'in, ilk olarak, 1177/2010 sayili Tiiziigiin 18 ve 19.
maddelerinin, tasiyanlara agik bir yasal dayanak olmaksizin agir yiikiimliiliikler
yiikleyerek hukuki giivenlik ilkesini ihlal ettigi ve ikinci olarak, bu Tiiziigiin 19/1
maddesinin, 6zellikle tasiyanlarin, bu son kavram (bilet {icreti) tanimlamaksizin,
ticretin belirli bir yiizdesine karsilik gelen tazminati 6demelerini 6ngérerek bu
ilkeyi ihlal ettigi iddias1 1s18inda, bagvuran mahkeme Oniinde glindeme
getirilmistir.

164 Oncelikle belirtmek gerekir ki, hukuki giivenlik ilkesi, Avrupa Birligi
hukukunun temel ilkelerinden biridir. Bu ilke 6zellikle, bir diizenlemenin agik
ve net olmasini, boylece ilgili kigilerin hak ve yiikiimliiliiklerini tereddiide yer
birakmayacak sekilde anlayabilmesini ve buna goére hareket edebilmesini
gerektirir (10 Ocak 2006 tarihli TATA ve ELFAA karari, C-344/04,
EU:C:2006:10, Rn. 68 ve orada atifta bulunulan igtihat).

165 Isbu davada, her seyden 6nce, Bagsavci Goriisiiniin 223. paragrafinda
belirtildigi gibi, Irish Ferries'in 1177/2010 sayil Tiiziigiin, Tiiziikte acik bir yasal
dayanak olmaksizin tasiyanlara agir yiikiimliiliikkler getirdigi icin hukuki
giivenlik ilkesini ihlal ettigi yoniindeki genel iddasi, bu kararin 132 ila 134.
paragraflarinda atifta bulunulan igtihat uyarinca reddedilmelidir. Zira bu iddia
belirsiz ve genel ifadeler icerdiginden, Adalet Divani’nin konuya iliskin anlaml
bir yanit vermesine imkan tanimamaktadir.

166 Ayrica, 1177/2010 sayili Tiiziigiin 19/1. maddesinde gecen “bilet ticreti”
kavraminin belirsiz oldugu yoniindeki iddiaya iligkin olarak; gergekten de, bu
kavram Tiiziiglin 19/1. maddesi ve 3. maddesin de agik¢a tanimlanmamustir.
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167 Ancak, bu genel kavramin, onceden ongoriilemeyen ¢ok sayida duruma
uygulanmak tizere tasarlandig1 ve Avrupa Birligi hukukunda 6nceden ayrintili
sekilde tanimlanabilecek belirli bilet tiirlerine yonelik olmadigi belirtilmelidir.
Ayrica Birlik yasa koyucusu, 1177/2010 sayili Tiiziigiin 19/3. maddesinde
acikeca, tasiyanin ddemekle yiikiimli oldugu tazminatin “yolcunun ... tagima
hizmeti i¢in fiilen 6dedigi bedel esas alinarak™ hesaplanacagini belirtmistir.
Dolayisiyla bu kavramin yeterince acik olmadigl sdylenemez. Kavramin, bu
kararin 95 ila 98. paragraflarinda aciklandigi sekilde yorumlanmis olmasi da,
hukuki giivenlik ilkesinin ihlal edildigini gostermez. Zira Bagsavcl Goriisiiniin
224. paragrafinda belirtildigi iizere, bu, genel uygulamaya iliskin bir hitkmiin
dilbilgisel yorumu disindaki herhangi bir yorum y6ntemini diglamak anlamina
gelecektir.

168 Dolayisiyla, 1177/2010 sayili Tiiziiglin 19/1. maddesinin “bilet {icreti”
kavramina atifta bulunmasi, ancak bu kavrami tanimlamamasi, hukuki giivenlik
ilkesine aykirilik teskil etmez.

169 Dordiincii olarak, 6n karar talebinde bulunan mahkeme, 1177/2010 sayilt
Tiiziigiin 18. ve 19. maddelerinin, deniz tasimacilig1 yapan tasiyanlarin girisim
Ozgiirliigiinii ve miilkiyet hakkini giivence altina alan Avrupa Birligi Temel
Haklar Sartr’nin 16. ve 17. maddeleriyle uyumlu olup olmadigint 6grenmek
istemektedir.

170 Bu baglamda 6ncelikle belirtmek gerekir ki, girisim 6zgiirligii ve miilkiyet
hakki mutlak olarak gilivence altina alinmamustir; bu haklar, toplumsal iglevleri
baglaminda degerlendirilmelidir (31 Ocak 2013 tarihli McDonagh karari, C-
12/11, EU:C:2013:43, Rn. 60).

171 Ayrica, Avrupa Birligi Temel Haklar Sartimin 52/1. maddesi, kanunla
Ongoriilmiis olmalari, s6z konusu hak ve 6zgiirliiklerin 6ziine saygi gostermeleri,
olgiiliiliik ilkesi gdz 6niinde bulundurularak gerekli olmalar1 ve Birlik tarafindan
taninan kamu yarar1 hedeflerini veya bagkalarinin hak ve 6zgiirliiklerini koruma
ihtiyacim1 gergekten karsilamalar1 kaydiyla, giivence altina aldigi haklarin
kullanilmasina sinirlama getirilmesine izin vermektedir.

172 Bu degerlendirme yapilirken, Avrupa Birligi hukuk diizeni tarafindan
korunan birden fazla hakkin catigmasi halinde, bu haklarin korunmasi
gerekliliklerinin birbiriyle uyumlu hale getirilmesi ve aralarinda makul bir denge
kurulmasi gerekir (31 Ocak 2013 tarihli McDonagh karar, C-12/11,
EU:C:2013:43, Rn. 62).
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173 Mevcut davada, on karar talebinde bulunan mahkeme her ne kadar Avrupa
Birligi Temel Haklar Sarti’nin 16. ve 17. maddelerine atifta bulunsa da, Sart’in
38. maddesi de dikkate alinmalidir. Bu madde, AEUV (Avrupa Birligi'nin
Isleyisi Hakkinda Antlasma) 169. maddesi gibi, Birligin tiim politika alanlarinda
tiikketicilerin, dolayisiyla deniz yoluyla seyahat eden yolcularinin, yiiksek
diizeyde korunmasini saglamay1 amaclamaktadir. Bu kararin 51. paragrafinda
belirtildigi tizere, yolcularin korunmasi 1177/2010 sayili Tiiziigin temel
hedeflerinden biridir.

174 1Isbu kararin olgiiliiliik ilkesiyle ilgili 150 ila 161. paragraflarindan,
1177/2010 sayilt Tiiziigiin 18. ve 19. maddelerinin, ilgili gesitli temel haklari
uzlagtirma ve bunlar arasinda uygun bir denge kurma gerekliligini karsiladigi
agiktir,

175 Sonug olarak, bu hiikiimler Avrupa Birligi Temel Haklar Sarti'nin 16. ve 17.
maddelerini ihlal etmemektedir.

176 Tiim bu degerlendirmeler uyarinca, 10. Sorunun incelenmesinin 1177/2010
say1l1 Tiiziigiin 18 ve 19. maddelerinin gecerliligini etkileyebilecek herhangi bir
sey ortaya koymadig1 sonucuna varilmalidir.

Yargilama Giderleri

177 Taraflar a¢isindan bu dava, 6n karar talebinde bulunan mahkemede derdest
olan esas davada bir ara ihtilaf niteliginde oldugundan, yargilama giderlerine
iligkin karar, s6z konusu mahkemeye aittir. Avrupa Birligi Adalet Divam
nezdinde beyanda bulunan diger katilimcilarin yaptigi masraflar ise geri
6denmez.

Avrupa Birligi Adalet Divan1 (Dordiincii Daire) su sekilde hiikiim vermistir:

1 Deniz ve I¢ Suyolu ile Seyahat Eden Yolcularin Haklarma fliskin ve 2006/2004
sayih Tiziigii tadil eden 24 Kasim 2010 tarihli ve 1177/2010 sayili Avrupa
Parlamentosu ve Konsey Tiiziigii (AB), bir tasiyanin bir yolcu tagima hizmetini,
bu hizmet i¢in planlanan geminin geg teslim edilmesi ve yerine baska bir gemi
de ikame edilememesi nedeniyle baslangicta planlanan kalkis tarihinden birkag
hafta once iptal ettigi durumlarda gecerli oldugu seklinde yorumlanmalidir.

2 1177/2010 sayih Tiziigiin 18. Maddesi, bir yolcu tagima hizmetinin iptal
edildigi ve aym giizergahta alternatif bir tagima hizmetinin (seferin) bulunmadig
durumlarda, tasiyanin asagidakileri yapmakla yiikiimlii oldugu seklinde
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yorumlanmalidir. Yolcuyu s6z konusu hiikiim kapsamindaki nihai varig yerine,
benzer kosullar altinda miimkiin olan en erken zamanda bagska bir giizergdh
iizerinden veya karayolu ya da demiryolu gibi diger ulagim araglariyla kombine
edilmis bir deniz tagimacilifi hizmeti sunmak ve bu gilizergdh degisikligi
nedeniyle dogan ek masraflari da kargilamak zorundadir.

3 1177/2010 sayili Tiiziiglin 18 ve 19. maddeleri, tasiyanin bir yolcu tasima
hizmetini baslangicta planlanan hareket tarihinden birkag hafta 6nce iptal etmesi
halinde, Tiiztigiin 18. maddesi uyarinca, ilk firsatta giizergah degisikligini veya
yolculugunu daha sonraki bir tarihe ertelemeyi secen ve baglangicta planlanan
nihai varig noktasina Tiiziglin 19. maddesinde belirtilen esikleri asan bir
gecikmeyle ulagan yolcunun Tiizliglin 19. maddesi uyarinca tazminat alma
hakkina sahip oldugu seklinde yorumlanmalidir. Ancak, yolcu bilet iicretinin
iade edilmesini tercih ederse, Tiiziigiin 19. maddesi kapsaminda tazminat alma
hakkina sahip degildir.

4 1177/2010 sayihi Tiiziiglin 19. maddesi, bu maddede yer alan bilet {icret
kavraminin, kabin veya kopek kuliibesi rezervasyonu veya premium salonlara
erisim gibi yolcu tarafindan secilen ek 6zel hizmetlerin maliyetini de icerdigi
seklinde yorumlanmalidir.

5 1177/2010 sayil1 Tiizigiin 20/4. maddesi, bir yolcu gemisinin ge¢ teslim
edilmesinin, yeni bir deniz hatti baglaminda bu gemi tarafindan yapilmasi
gereken tiim seferlerin iptal edilmesine yol agmasi ve bu hiikkmiin anlami
dahilinde olaganiistii hal kavramina girmedigi seklinde yorumlanmalidir.

6 1177/2010 sayih Tiiziigiin 24. maddesi, bu Tiiziigiin 19. maddesi kapsaminda
tazminat talebinde bulunan yolcunun, hizmetin fiilen veya planlandig1 sekilde
ifa edilmesinden itibaren iki ay icerisinde tagiyana gikayet seklinde bagvuruda
bulunmasini gerektirmedigi seklinde yorumlanmalidir.

7 1177/2010 say1li Tiiziigiin 25. maddesi, bir Uye Devlet tarafindan bu Tiiziigiin
uygulanmasi i¢in gorevlendirilen ulusal bir makamin (organin) yetkisinin sadece
s6z konusu Uye Devletin topraklarinda yer alan bir limandan saglanan bir yolcu
tasima hizmetini degil, aym zamanda baska bir Uye Devletin topraklarinda yer
alan bir limandan 6nceki Uye Devletin topraklarinda yer alan bir limana
saglanan, gidis doniis seklinde planlanmis ancak tamamiyla iptal edilmis
seferleri de kapsadig1 seklinde yorumlanmalidir.
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8 10. Sorunun incelenmesi, 1177/2010 sayili Tiiziigiin 18. ve 19. maddelerinin
gecerliligini etkileyebilecek herhangi bir unsur ortaya koymamustir.



