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7 YABANCI HAKEM KARARLARININ TENF  iZiNDE TAHK iM
ANLA SMASININ GECERL iLiGI VE “GOREV BELGES1”

THE VALIDITY OF THE ARBITRATION AGREEMENT AND “THE
TERMS OF REFERENCE” IN PROCEEDINGS OF ENFORCEMENT
OF ARBITRAL AWARDS

_ Prof. Dr. Ergin NOMER
Istanbul Universitesi Hukuk Fakultesi
Milletlerarasi Ozel Hukuk Anabilim Dalemekl) Ogretim Uyesi

Ozet

Calismamizda, taraflar arasindaki yyazlga iliskin bir is (calsma) programi
niteligine sahip olan gdrev belgesinin, tahkim amlasinin varlii ve gegerlilgi ile
olan baglantisi Uzerinde durulduktan sonra goérev belgesitat&kim anlamasinin
varligina ve gegerliiine iliskin yapilmayan bir itirazin, tenfiz safhasindaiileiralip
surllemeyecs incelenecektir.

Anahtar Kelimeler

Gorev belgesi, tahkim anliamasininsekli, hakem kararinin tenfizi

Abstract

In this study, affiliation between the existencel amalidity of the arbitration
agreement and the terms of reference which hastere@f work schedule regarding
the disputes is firstly explained. Afterwards, he tenforcement proceedings, the
possibility of assertion of the objection to thdéseence and validity of arbitration
agreement which was not raised in course of drgftine terms of reference will be
examined.

Keywords

Terms of reference, formal validity of arbitrati@greement, enforcement of
arbitral award

“... hukuki gerekcesi ne olursa olsun, tahkim gmksinin yoklguna veya
gecersizigine ya da buna Igh olarak hakem mahkemesinyetkisizigine iliskin bir
itirazin gorev belgesinde yer almasi hélinde, a7t tahkim davasina dayanalgkié
edecek bir “tahkim anianasinin” varlgina veya gecerlifiine kagi yapilan bir itiraz
niteligindedir. Hakem mahkemesinin, tahkim antasinin varfiina veya hakemlerin
yetkisizligine iliskin iddiayl temelsiz bularak, tahkim davasini géymelevam ederek
bir karar vermj olmasinin, tahkim anjmasinin varliina veya gecersigine iligkin
bir etkisi yoktur. Burada, hakem kararinin tenf@akimindan énemli olan ve tenfiz
davasinda etkili olan husus, davali tarafin “tahlamigmasina” ilgkin olarak bir
itirazin yapiimg olmasidir. Bu itirazin, tenfiz safhasinda iki 6tieamlami vardir: (1)
Yeni bir tahkim anlgmasi icin bir irade beyani yoktur veya gecersiz tainkim
anlgmasinin gecerlifiini temin igin icazet verilmemektedir. “

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz

" Hakem denetiminden geggtii.



# MILLETLERARASI TAHK iMDE PARALEL DAVALAR
(PARALLEL LITIGATION)

PARALLEL LITIGATION
IN INTERNATIONAL ARBITRATION

Prof. Dr. Nuray EK Si
Yeditepe Universitesi Hukuk Fakultesi

) Milletlerarasi Ozel Hukuk Anabilim Dal
Ozet

Paralel davalar, adli yargida veya tahkimde aymaiflax arasinda ve ayni
konuda birden fazla yargllamanln derdest olmasiavkgrara bglanmasi
anlamina gelmektedir. Adli yargl alaninda paraledvadarin ~olumsuz
sonu%Iarlnl onlemek icin derdestlik itirazi, kesmiikiim itirazi, bekletici
mesele, anti-suit injunction ve forum non-convengrbata olmak uzere
bircok muessese 6ngorilgtar. Adli yarginin yani sira milletlerarasi tahkim
alaninda ve ozellikle yatirm uymazliklarinin ¢éziminde paralel davalara
sik¢a rastlanmaktadir. Bunagraen tahkim mevzuatlarinda, tahkimeskin
milletleraras! antlgmalarda ve tahkim merkezlerinin kurallarinda pdrale
davalari dnleyecek hiukimlere nadir olarak yer wastir.

Anahtar Kelimeler

~_Paralel davalar, yollun catajlmas! klozu, tahkimde davalarin bir-
lestiriimesi, derdestlik itirazi, kesin hUkim itiraforum non—convenience

Abstract

Parallel litigation occurs when there are multipjedicial or arbitral
proceedings pending or concluded which involvestime Joarties and issues. In
order to avoid the negative consequences of péaralleceedings in court
adjudication, many institutions mainly objection wés judicata, pendency,

reliminary issue, anti-suit injunction and foruramconvenience are formulated.

esides court adjudication, international arbiti@ti especially investment
disputes offer various examfoles of parallel procegsl However, the domestic
arbitration laws, international arbitration treatseand the rules of arbitration
centers rarely contain provisions to prevent paghfiroceedings.

Keywords

Parallel proceedings, fork in the road clause, auitktion of
proceedings in arbitration, lis pendens, res judé&dorum non—convenience

*kk

“...0zellikle de yatirrm uygsmazlklarinin tahkim yoluyla ¢6ziminde
giderek artan Olclide paralel davalarlask#agimaktadir. Milletlerarasi tahkimde
paralel davalar, takimin yani sira mahkemede dauenasiseklinde olabilecgi
gibi iki ayri tahkim davasinin ayni anda gorilngegiinde de olabilir. ..”

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz

" Hakem denetiminden gectir.



# SIGORTACILIKTA TAHK M

SIGORTACILIK KANUNU’NUN 30. MADDES 1, HMK’'NUN
YURURLU GE GIRMESI VE 6327 SAYILI KANUN
DEGIiSIiKL iGINDEN SONRA NASIL YORUMLANMALIDIR?

INSURANCE ARBITRATON
HOW SHOULD WE UNDERSTAND ART. 30 OF INSURANCE ACT
AFTER THE NEW CODE OF CIVIL PROCEDURE AND THE
AMENDMENTS BROUGHT BY ACT NO. 63277

Prof. Dr. Ali Cem BUDAK
Yeditepe Universitesi Hukuk Fakiiltesi
Medeni Usul vdcradflas Hukuku Anabilim Dali

Ozet

Makalede, Sigortacilik Kanununun tahkime skin huktumlerinin  Hukuk
Muhakemeleri Kanunu ve 6327 sayili Kanurgigi&li ginden sonra nasil yorumlanmasi
gerektgi ele alinmaktadir.

Anahtar Kelimeler

Sigortacilik Kanunu, sigortacilikta tahkim, altethayusmazlik ¢c6ztma.

Abstaract

This short article considers the special provisiasfsInsurance Act regarding
Insurance Arbitration with a view to analyse théeefs of New Code of Civil Procedure
and the amendments brought by Act no. 6327.

Keywords

Insurance Act, Insurance Arbitration, ADR.
*%k%

“Sigortacilik Kanunu’nun 6327 sayili Kanunla gidgk m. 30(17) hiukmi
uyarinca “talebi kismen ya da tamamen reddedileslieyhine hilkkmolunacak vekalet
ticreti, Avukatlik Asgari Ucret Tarifesinde belirkn vekalet tcretinin e biridir”.

Bu yeni hikimle ilgili Hikimet Gerekcesbyledir: “Sigorta Tahkim Komisyonuna
genellikle dgik meblglar icin bagvurulmaktadir. Bu durumda talebi kismen veya
tamamen reddedilen taraf icin, yargilama gidedeaisinda yer alan avukatlik Gicretinin
uyusmazlik konusu miktarla keutastinildiginda yuksek kalabilg@i dikkate alinarak
maddede gerekli dizenleme yap#gimf.

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz

" Hakem denetiminden gectir.



7 INVESTMENT ARBITRATION IN BRAZIL
BREZLYA'DA YATIRIM TAHKM/

Professor of Private International Law and Inteorel Litigation at the
Law School of the State University of Rio de Jameir

Abstract

This article presents Brazil's current legal framan on investment arbitration.
A short geoeconomic introduction is followed byoanmentary about Brazil's position
regarding international conventions on internatibimavestments as well as by an analysis
of the national regulations before and after thamges brought by Law no 9307/96.

Keywords
Investment arbitration, foreign investment, Brazil.

“Similarly, the understanding that public utilitieempanies may also arbitrate
their disputes has gained strong support, as wereTare at least four precedents from
the Superior Court of Justice approving arbitratiothe public sector:

a) STJ, 2006, Case TMC Terminal Modal de Coroa @GaBPE S/A. v
NUCLEP - a case involving the use of a port teriina

b) STJ, 2006, Case CEEE v. AES Uruguaiana — atioitrgpossible due to
article 173 para. 1 of the Constitution; howevar, Extraordinary Appeal has been
admitted by Justice Peganha Martins on August @07 Dased on the alleged violation
of article 37 of the Constitution and the fact titEEE is a mixed-capital company
acting in the public utilities field;

c) STJ, 2007, Case CEEE v. AES Uruguaiana — atioitrgpossible due to
article 173 para. 1 of the Constitution; and

d) STJ, 2012, Case Compagas v. Consorcio CariosaaRdli — arbitration
possible due to Law no. 8.666/93, article 55, X§2° and also article 173, para. 1 of
the Constitution.

It is not yet possible, bearing in mind the rolattlegal precedents have in
Brazilian law, to say that this point is finallytded. However, it can be said that there
is a clear trend of the Superior Court of Justitehis sense — although it should be
noted that this aspect has not been the objectyfiacision by the Federal Supreme
Court.

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz

" Hakem denetiminden gectir.



# HUMAN RIGHTS IN INTERNATIONAL INVESTMENT LAW
AND ARBITRATION

M/LLETLERARASI YATIRIM HUKUKU VE TAHMDE /NSAN
HAKLARI

Prof. Dr. Nikolay NATOV
Sofia University Law Faculty
Lecturer at Private International Law

Abstract

In this study, some aspects of human rights comgiinternational investment
arbitration as well as commercial arbitration wilbe framed under human rights
conventions.

Kewwords
International investment law, human rights, bilaténvestment treaty

“..The universal international treaties and the @Ht@ave developed a dynamic
and detailed set of legal requirements for theqmtatin of human rights in international
business. The international Investment Law andL#he on International Commercial
Arbitration strive to meet the established stangldad the protection of human rights.
The only way to inquire whether the standards aet is1 the international business
practice.”

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz
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”TASII\_/IA_KO_‘_I’ALARI SORUNUNUN
AVRUPA BIRLIGI-TURKIYE ORTAKLIK HUKUKU
KAPSAMINDA DE GERLENDIRILMESI
ASSESSMENT OF THE CASE OF TRANSPORT QUOTAS IN THE
LIGHT OF THE EU-TURKEY ASSOCIATION LAW
Yard. Dog. Dr./Assistan Prof. DrOzan TURHAN
_LL.M. (Exeter), PhD (Bern)
Yeditepe Universitesi Hukuk Fakultesi Avrupa Birli

) Hukuku Geretim Uyesi
Ozet

Avrupa Birligi-Turkiye iliskilerinde énemli bir doniim noktasi sayilan Turkiye' Gumrik
Birli g'ne dahil olmasi, Avrupa Bi% U&/tesi Ulkeler ile Turkiye arasinda ki ticaret riizge kayda dger
bir etkiye sebep olnstur. Bununla birlikte, 6zellikle son yillarda anafala 6nemli gegibolgelerinde yer
alan bazi Birlik Uyesi devletlerin, Tlrkiye'nin dg Urlnlerini tayan karayolu tatlarina yonelik olarak
tasima kotalar! olarak da bilinen ‘gedbelgesi'uygulamalari, gerek ihracatimiz gereksek Taglyicalar
Uzerinde yaragh olumsuz etki sebebiyle, Giimrik Biilnin tesisinden sonra ticari kilerde yganan
s0z konusu cananlanmay! golgelemektedir. Konu,iyiiridvrupa Birligi Ortaklik Hukuku ve Avrupa
Adalet Divani kararalar kapsaminda ele afimtia gegi belgesi uygulamasinin OEek ¢cok yonden
Gumrik Birligi ve Gumrik Birlg'ne hakim olan mevzuatin ihlali anlamina ggldde acikca go-
rilmektedir; zira Gumrik Bil?’nin temel ilkesini olgturan mallarin serbest dojeminir, kesintisiz bir
tasima faaliyeti olmadan gkabilmesi gercekgi bir yalkdan desildir.

Anahtar Kelimeler

Tasima kotalari, gegibelgeleri, AB-Turkiye Ortaklik Hukuku, Ankara Asfaasi, Gumrik
Birli gi, mallarin serbest dolasimi.

Abstract

Turkey's accession to the EU Customs Union wadestorie, which had a remarkable effect on
the trade between the Member States of the EU amkkyl However, in recent years Turkish
transporters have been confronted with the obligato obtain transit permits that are available in
limited numbers (and that are therefore often dalfkeansport quotas’) when their trucks, carrying
Turkish goods, want to cross certain EU MembereStarritories. These quotas have had a negative
effect on the export of Turkish goods as well atherTurkish transporters that have cast a darldeiaa
on the reinvigoration of the trade relations thasathe result of the establishment of the custarios.u
According to the Association law and the relevaiihgs of the Court of Justice of the EU, the gsiaie
a clear infringement of the law governing the CastdJnion as the Customs Union’s main principle of
the ‘free movement of goods’ cannot be realizdubwitthe possibility of unobstructed transport.

Keywords

Transport quotas; transit permits; EU-Turkey Asatioh Law; Ankara Agreement; Customs
Union; free movement of goods.

“Ulastirma ve mallarin serbest dglai arasindaki yakin ¢ki ve Avrupa Birlgi Adalet
Divanrnin konu ile ilgili olarak, yapraioldusu ve yasgin kapsamini gegitutan yorumlar gz éniine
alindginda, Turk tirlarina getirilen kota uygulamasiniirkimallarinin Guimriik Birdii icerisinde serbest
dolagimina getirilen bir kisitlama old@u, bunun da miktar sinilamalaringegkili bir onlem olarak kabul
edilmesi gereklidir. Ayrica, s6z konusu uygulamariirkiye ile Avrupa Birlgi arasinda bir ortaklik
iliskisi olusturan Ankara Anlgmasrnin ruhunu da aykirn olgu da gayet agiktir. Zira stz konusu
antlamanin ilkeler bgigl altinda yer alan 2. maddesi, Am@’nin amacini, Tlrkiye ekonomisinin
hizlandinimg kalkinmasini tima ile gézoniinde bulundurarak karadrasindaki ticareti ve ekonomik
ili skileri araliksiz ve dengeli olarak giiclendirmeywtk etmek’olarak agiklamaktadir.”

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz
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 THE TRANSIT ROLE OF TURKEY IN THE EUROPEAN
UNION'S SOUTHERN GAS CORRIDOR INITIATIVE:
AN ASSESSMENT FROM THE PERSPECTIVE OF THE
WORLD TRADE ORGANIZATION AND THE ENERGY
CHARTER TREATY

TURKIYENN AVRUPA BRLUGINJN GUNEY GAZ KOBDORU .
G[RQ‘IMINDEKI ROL.U: DUNYA TCARET ORGUTU VE ENERJ
SARTI SOZLEMES CERCEVES\DE BR DEGERLENDRME

_ ~ Vitaliy POGORETSKYY _
Legal Affairs Officer at the Rules Division of tNéTO Secretariat
Dunya Ticaret Orguti Kurallar Bolumu Gegici Hukukipaviri
Ozet

Bu makale Avrupa Birfi'nin dis eneriji politikasinin en biylk onggliolan Giney
Gaz Koridoru gigimi ile baglantili olarak DTO ve EnerjiSarti Stzlgmesinin transit
konusundaki hiikimlerini incelemektedir. Bu giri AB enerji piyasasini enerji zengini
Hazar ve Orta Dgu havzalarina i@amak amacini gitmektedir. Turkiye Giiney Gaz Kerido
runda anahtar bir rol oynamakta olup birtakim Haeatti projelerine katilngiir. Ancak AB-
Tarkiye enerji ghirliginin hedeflerine ukabilmesi icin birtakim jeopolitk ve ekonomik
engellerin gilmasi gerekmektedir.

Anahtar Kelimeler

Gaz transiti, GUney Gaz Koridoru, GATT madde V, ritrigarti, AB-Turkiye enerji
ishirli gi

Abstract

This article analyses transit rules under the WT@ the Energy Charter Treaty rules
in connection with the Southern Gas Corridor Ititie — the highest priority of the European
Union's external energy policy. This initiative airt connecting the EU energy market with
the energy-rich Caspian and Middle Eastern badimshe Southern Gas Corridor, Turkey
has a key transit role and has been involved inraber of pipeline projects. However, there
are certain geopolitical and economic challengest tmust be overcome for the successful
realization of the EU-Turkey energy co-operatiagéds.

Keywords

Gas transit, Southern Gas Corridor, GATT Article Bhergy Charter, EU-Turkey
energy co-operation

*kk

“..While the successful realization of the EU’s thetn Gas Corridor initiative would
require overcoming certain geopolitical and ecocowtallenges arising in EU-Turkey
relations, there are legal instruments in WTO lad the ECT that place possible transit
disputes between the parties into a proper legakdwork....”

Makalenin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulasabilirsiniz
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*Celle OLG’nin ve BGH’nin Urkundenverfahren Usulimd@ahkim
Itirazinin Yapilabilecgine ve BGH’nin WechselprozeR Usuliinde
Tahkimitirazinin Yapilamayaganaliliskin Kararlarinin Tercumesi ile
Turk Hukukunddlamsizicrada Tahkinitirazininileri Surtiimesi
Meselesi Agisindan Kararlarin Berlendirilmesi
Translations of the Decisions of the Celle OLG &@H Regarding the
Applicability of Arbitration Objection in Urkundskf@hren and
Decision of BGH Regarding Non-Applicability of Aration Objection
in Wechselprozel3 with Special Reference to thel@robf Raising the
Arbitation Objection in Summary Procedure for D8lgtcovery under
Turkish Law

Yrd. Dog. Dr./ Assist Prof. Dr. Bilgehan ¥#ova






# CELLE OLG'N iN VE BGH'N iN URKUNDENVERFAHREN

USULUNDE TAHK IM ITIRAZININ YAPILAB ILECEGINE VE
BGH'NIN WECHSELPROZER USULUNDE TAHK IM
ITIRAZININ YAPILAMAYACA GINA ILISKIN
KARARLARININ TERCUMES 11iLE TURK HUKUKUNDA
ILAMSIZ ICRADA TAHK IM ITIRAZININ ILERI SURULMESI
MESELESI ACISINDAN KARARLARIN

DEGERLENDIRILMESI

TRANSLATIONS OF THE DECISIONS OF THE CELLE OLG AND
BGH REGARDING THE APPLICABILITY OF ARBITRATION
OBJECTION IN URKUNDSVERFAHREN AND DECISION OF BGH

REGARDING NON-APPLICABILITY OF ARBITRATION OBJEQN I
WECHSELPROZER WITH SPECIAL REFERENCE TO THE PROBLEM
OF RAISING THE ARBITATION OBJECTION IN SUMMARY
PROCEDURE FOR DEBT RECOVERY UNDER TURKISH LAW

Yard. Dog. Dr./Assist Prof. Dr.Bilgehan YESILOVA
LL. M. (Queen Mary)
Yasar Universitesi Hukuk Fakiiltesi
Medeni Ustilicra veiflas Hukuku Anabilim Dali

Ozet

Tahkim anlamasinin varfiina r&men temel bor¢ ikisinin taraflarindan
birinin Turk hukukunda, ilamsiz icra takibi gatip baglatamayacg, ilmi ve kazai
ictihatlar acisindan son derece tamialdir. Bu konuyla ilgili oldgunu dtndigumiiz
Alman hukukundan 3 adet ictihat, tercime edilme yorumlanmytir. Ictihatlar,
Urkundenprozessre Wechselprozesde ilgili olmakla birlikte bu 6zel yargilama
usullerinin Tark hukukundaki itirazin (kesin) kaidmasi yoluna benzetiimesi mim-
kindur. Tahkim ankmasina rgmen ilamsiz icra takibi Béatilabilecek olmasi,
ozellikle Turk hukukunda iflash takiplerin de yébilmesine imkan verir ki, bu halde
tahkim anlamasinin hi¢bir etkin sonucu gecerli olamaz.

Anahtar Kelimeler

[lamsiz icra, acele muhakeme, tahkim gmiasi, tahkim itirazi, 6deme emri ve
6deme emrine itiraz.

Abstract

The issues whether a party to an arbitration agreetndespite the existence of
a valid arbitration agreement, could initiate a ggal execution process without
judgement in Turkish law is disputable among doetrand jurisprudence. So 3 court
decisions given in German law were both translagéedi comprehended. Although
those were related with Urkundenprozess and Wepttsagss, these two special kind

" Hakem denetiminden geggtii.



14 Celle OLG’nin ve BGH’nin Urkundenverfahren Usuliiritghkim/tirazinin
Yapilabilecgine ve BGH'nin WechselprozeR Usuliinde Tahkirazinin
Yapilamayacgina fliskin Kararlarinin Tercimesi ile Turk Hukukundamsizicrada
TahkimitirazininZleri Siiriilmesi Meselesi Acisindan Kararlaringgdendiriimesi

of summary proceedings could easily be compareh thié (definite) setting aside of
the objection procedure in Turkish Law. Beyond ikatie the importance of this topic
is also related with the debt enforcement by ordifzankruptcy proceedings in which
once the debt enforcement is permitted despiteathigration agreement in Turkish

law, then the choice of the creditor for the debfoecement could also be for that
proceeding, by then the arbitration agreement woldve no effect in legal sense
against the bankruptcy demands.

Keywords

General execution proceedings without judgementnreary proceedings,
arbitration agreement, arbitration objection; sumnsato pay and objection.

*%%

“..12. Bu noktada, devletin, hukuki korunma talebigsinda (Anayasa m. 36)
dizenlemy oldugu yerleik hukuki carelerin mimkinse tamamen; olngadekdirde
kismen tahkime tanmasi, beraberinde fdaca soru ve sorunlari getirmektediayet,
taraflarin tahkim ankanasiyla uygmazliklarinin ancakesin hukimlesona erdiriimesi
Uzerinde anlgtiklari; bu nedenle de bir ihtimal olarak- itirazin kaldirilmasi is-
temlerinin tahkim ankmasiyla ortaya konan ortak iradeyle &nigdgi ileri
surllecekse dahi itirazin iptali istemlerinise s6zi edilen bu mgterek iradeyle
Ortismedisi rahatlikla ileri sdrdlebilir: Taraflarin saf taimk iradesi dginda ayrica
MTK m. 12/C/lll veya HMK m. 433/Ill hikamleri gepg uyusmazlga uygulanacak
hukuk yoniindenex aequo et bonweya hakemlerinamiable compsiteuolmalari
konusunda da anjmalari halinde,IIK m. 67/II'deki tazminata hakemlerce hangi
gerekceyle hilkmedilecektiflasl takipler yéniinden zaten itirazin iptali dawan bir
karsiligl yoktur ve takip borclusu, tahkim agtaasina rgmen iflas davasina katlanmak
zorundadir. Takibin haciz yoluyla olmasi halinde igilim, ancak itirazin iptal
davasinin aciimasi halinde tahkim itirazinda bubin@enin  mumkin oldgu
yonundedir. Lakin bu halde de, alacaklinin hal&azin iptali istemini hakemler éniinde
ileri sirmesi mimkin gérilmektedir Oysa taraflarin  tahkim animasiyla
secmedikleri ve hatta aksini dizenlediklest causeya ragmen yahut hicbir milli hu-
kuka gondermede bulunmadiklari durumlarda, alacakigerekceyl@IK m. 67/II'deki
tazminata hak kazanmaktathr Itirazin iptali isteminin ~hakemler 6niinde
gorulebilmesini savunmak, olsa olsa ancak i¢ talkirshicbir yabancilik unsurunun
taraflar arasinda gecerli olmamasi halindee ayni zamanda taraflarin HMK m.
433/ll'deki meseleler hakkinda ayrica agmemg olmasi durumunda mumkindar ki,
boyle 6zel durumlardan hareketle nihai ve genel dBnuca varmanin mimkin
olmadg inancindayiz.

Yazinin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz

1 Kars. YESILIRMAK, s. 220 vd.

2 YESILIRMAK, s. 220 vd. Bu konuyla ilgili Yargitay'n f&li yoénlerdeki
ictihatlarinin  birlgtirimesi  gerektgine iliskin bkz. PEKCANITEZ/ATALAY/
SUNGURTEKIN-OZKAN/OZEKES, s. 200.

® Kary. 15. HD., 3.4.2008, 262/2138 {MDER 2009/2, S.13, s. 310-311).
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Land Registry Act and the Cadastre Act
Tapu Kanunu ve Kadastro Kanunundagi3elik Yapan 6302 Sayil ve
3.5.2012 Tarihli Kanunuingilizce Tercumesi

Tercime Eden/Translated By Dr. Mislim Yilmaz
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Federal Supreme Court Issued in 2011 and 2012 @unge
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# ENGLISH TRANSLATION OF ACT NO. 6302 DATED 3.5.2012

AMENDING THE LAND REGISTRY ACT AND THE
CADASTRE ACT

TAPU KANUNU VE KADASTRO KANUNUNDA DOEBI/KL/K YAPAN
6302 SAYILI VE 3.5.2012 TAR./ KANUNUN/NGIL/ZCE
TERCUMES$

Tercime EdenfTranslated ByDr. Muslim YILMAZ
Counsellor World Trade Organization Geneva, Switzet
Hukuk Misaviri Dunya Ticaret Orgiti Cenevisyicre

ACT AMENDING THE LAND REGISTRY ACT
AND THE CADASTRE ACT
Official Gazette: 18 May 2012, no. 28296

Act number: 6302 Date of adoption: 3/5/2012

“ARTICLE 1- Article 35 of the Land Registry Act no. 2644, ahk?/12/1934,
shall be amended as follows.

"ARTICLE 35- Provided statutory limitations are eipged, where it is deemed
necessary in terms of international bilateral refet and the country's interests, real
persons of foreign nationality who are citizensofintries identified by the Council of
Ministers can acquire immovable property and réglts other than ownership in
Turkey. The total area of the immovable propertgt agal rights other than ownership
which are of an independent and permanent natuyeirad by real persons of foreign
nationality shall not exceed ten per cent of thealtarea open to private ownership in a
given district and thirty hectares per person oooantry-wide basis. The Council of
Ministers shall be authorized to increase the agumide per person limit up to twice as
many hectares.

ARTICLE 5-

a) Article 2 of this Act shall enter into force hiit three months following its
publication,

b) Its other articles on the date of publication.
ARTICLE 6- This Act shall be implemented by the Council ohidters.”

Yazinin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz
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# ANNOTATIONS AND SUMMARIES OF DECISIONS OF THE

SWISS FEDERAL SUPREME COURT ISSUED IN 2011 AND 2012
CONCERNING INTERNATIONAL ARBITRATION

ISVICRE FEDERAL MAHKEMESI/N M/LLETLERARASI TAHRVE
JLISKIN 2011 VE 2012 YILLARINDA VERGY KARARLARIN
OZETLER VE YORUMU

Av./Atty. Frank SPOORENBERG
Av./Atty. Isabelle FELLRATH

Tavernier Tschanz Attorneys-at-Law Geneva
|

INTRODUCTION

Switzerland has a long-standing reputation as aapviration forum, mostly
attributable to its international arbitration lawhg Private International Law Act
Chapter XIlI, the "PIL Act") respectful of the pasi contractual freedom and the non-
intrusive application thereof by the Swiss FedéeBalpreme Court (the "Supreme
Court"). This note presents some of the most datiesisions issued by the Supreme
Court in the past eighteen months, in connectioth vimternational commercial
arbitration awards and, to the extent relevant hdyine specificities of their subject
matter, related to sport arbitration, in applicatad the PIL Act.

3. The Supreme Court dismissed the challenge andidered that the partial
translation produced by the requesting party wdficgnt to comply with the formal
requirements of Article IV par. 2. The Supreme Gouoted the lack of uniform
judicial practice in Europe, as well as the abseafce clear converging scholarly view
in favour of either a strict application of Articld/ par. 2, or a more pragmatic
approach to the issue. Considering that the purpbsiee New York Convention is to
facilitate the recognition and enforcement of fgreiarbitral awards, the Supreme
Court held that it ought to be applied and constinean enforcement-friendly manner,
following a pragmatic, flexible and non-formalisapproach, including with respect to
the formalistic requirements set forth in Artické par. 2.

Yazinin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz
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YARGITAY KARARLARI
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OF APPEAL

* Yargitay 19. Hukuk Dairesi’nin 2011-2012 Yillada Verdgi
Milletlerarasi Ticari Tahkimdliskin Bazi Kararlar
Selected Decisions of the™@ivil Division of the Court of Appeal
Issued in 2011 and 2012 Relating to Internationair®nercial

Arbitration

Derleyen/Compiled and Annotated Prof. Dr. Nuray gk






# YARGITAY 19. HUKUK DA iRESI’'NIN 2011-2012

YILLARINDA VERD iGi MILLETLERARASI T iCARIi
TAHK IME ILiSKIiN BAZI KARARLAR

SELECTED DECISONS OF THE TSCIVIL DIVISION OF THE
COURT OF APPEAL ISSUED IN 2011 AND 2012 RELATING TO
INTERNATIONAL COMMERCIAL ARBITRATION

Prof. Dr. Nuray EK Si
Yeditepe Universitesi Hukuk Fakuiltesi

Milletlerarasi Ozel Hukuk Anabilim Dal
“..4684 sayill MTK md. 4(2)
5718 sayih MOHUK md. 24(1)
Distribltoérluk sozlemesinin Giney Koresirketi tarafindan haksiz olarak
feshedilmesi sebebiyle portfoy tazminati ve karromafyeti talebiyle dava acgilmasi;
davalilarin, uyymazlgin Giney Kore hukukuna tabi ollu ve minhasiran Kore
Cumhuriyeti Tahkim Kurumunda gorilmesi gergktiitirazini ileri  strmesi;
mahkemece yapilan yargilama sonucu distribttorldklesmesinin 17. maddesinde
uyumazlgin Giney Kore'de Milletlerarasi Ticaret Odalar Tidm Kurallari uyarinca
tahkim usulu ile ¢ozulegebelirtildiginden yetki yéninden dava dilek¢esinin reddine
karar verilmesi; taraflarin imzasini icermeyen disiitorlik s6zlemesine dayanilarak
tahkim anlamasi yapildfindan s6z edilememesi; ancak taraflarin imzasigiyéa
proforma faturalarda uygmazigin Kore Ticaret Odasi Kurulunun Ticari Tahkim
Kurallarina uygun olarak Seul'de ¢6zimlengicén kararlastiriimasi

19. HD, E. 2010/12674, K. 2011/6178, T. 05.05.20Mhhkemesiistanbul 10.
Asliye Ticaret Mahkemesi, Tarih: 14.06.2010, Noga1/293, Davaci: (1jrem Dg
Tic. Koll. Sti. ve Ort. (2) GetaGenl. End. ve Tic. 8. (3)1leri Konfeksiyon Dy Tic. Ltd.
Sti., Vekili: Av. Cemal Sedat Dayitu, Davali: (1) Hyosung Corparation Manufecturer
Exporter, (2) Hyosunipt. Teks. LtdSti., Vekili: Av. Tlker Cengiz

Sonug: Yukarida aciklanan nedenle daval vekilteimyiz isteminin kabuli ile
hikmiin bozulmasina, bozma nedenine gogerdiemyiz itirazlarinin incelenmesine
simdilik yer olmadgina, vekili Yargitay durgmasinda hazir bulunan davall yararina
takdir edilen 900 TL dumma vekalet Qcretinin davacidan alinarak davaliya
verilmesine, pgn harcin istek halinde iadesine, 24.05.2012 gualoybirligiyle karar
verildi.

Yazinin devamina, dergimizin 2013 Yilinin 2. Cildinin
2. sayisindan ulagabilirsiniz
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kidem indirimi yapildiktan sonra) indirimi uygulanmaktadir.
% 10 indirim uygulanacaktir. Sadece Kredi Kartina 6 Taksit yapiimaktadir

PTT / Posta Ceki Hesap No: 1052845

BANKA ADI SUBE SUBE KODU HESAP NO IBAN NO

Yapi Kredi Bankas:  Moda 217 60825788 TR81 0006 7010 0000 0060 8257 88
Garanti Bankasi Moda 124 6299549 TR39 0006 2000 1240 0006 2995 49
Akbank Moda 256 0048668-8 TR31 0004 6002 5688 8000 0486 68
Tiirkiye I.S Bankasi  Hasanpasa 1166 332004 TR34 0006 4000 0011 1660 3320 04

Tiirkiye Is Bankasi 'na Yapacagimz Havaleler Ucretsizdir

Legal Yaymahk A.S.
Caferaga Mah. Bahariye Cad. Cam Apt. No: 63 D: 6. 34710 Kadikdy / istanbul
Tel: (0216) 449 04 85 - 86  Faks: (0216) 449 04 87
legal@legal.com.tr www.legal.com.tr




LEGAL HUKUK DERG iLERi SiPARiS FORMU
ORDERING FORM FOR THE LEGAL LAW JOURNALS

=T~
|. E E H I. Abonelik f¢in Tel: (0216) 449 04 85-86 Faks: (0216) 449 02 26 - 449 04 87
www.legal.com.tr  abone@legal.com.tr
Bahariye Caddesi Cam Apt. No:63/6 Kadikdy — Istanbul
IPETRVRISTT A s ¥ et ot ot L W
Akbank (Moda Subesi - 256) 0048668-8 (IBAN No: TR31 0004 6002 5688 8000 0436 68)
Tiirkiye I Bankas (Hasanpasa Subesi - 1166) 332004 (IBAN No: TR34 0006 4000 0011 1660 3320 04)
Tiirkiye Is Bankasi’na Yapacagmiz Havaleler Ucretsizdir « PTT Posta Ceki Hesap No: 1052845
_ LEGAL SIPARIS FORMU _
ABONELIK BILGILERI FATURA BILGILERI
Ad Soyad / Unvan : Ad Soyad / Unvan :
Adres : Adres :
Telefon : Vergi Dairesi :
Faks : Vergi No/ TC No :
Cep Telefonu : E-Posta :
Programin Adi Abonelik Siiresi Kullama S. Fiyat1
Legalbank
Dergi Ad Abone Olunan Yillar Fiyat1
Legal Hukuk Dergisi
Legal is Hukuku ve Sosyal Giivenlik Hukuku Dergisi
Legal Mali Hukuk Dergisi
Legal Fikri ve Smai Haklar Dergisi
Legal Medeni Usul ve icra iflas Hukuku Dergisi
Legal Uluslararasi Ticaret ve Tahkim Hukuku Dergisi
Legal Banka ve Finans Hukuku Dergisi
Legal Tip Hukuku Dergisi
[stanbul Universitesi Hukuk Fakiiltesi Mecmuasi
Yeditepe Universitesi Hukuk Fakiiltesi Dergisi
Hukuk ve Adalet Elestirel Hukuk Dergisi
Legal Yargi Kararlar1 ve Incelemeleri Dergisi
Anayasa Hukuku Dergisi
Regesta Ticaret Hukuku Dergisi
Kitabin Ad1 Yazari Adet Fiyat1
() Nakitindirimi %10 () Paket Indirimi %..... () Kidem indirimi % ...... piove

() Kredi Kart: ile Odemek istiyorum

KartNo: ... ... ... ...l
Son Kullanma Tarihi : ....
CVV2No:.....

() Nakit Odemek istiyorum

Banka Havalesi ()
Posta Ceki ()
Elden ( )

Yukarida belirttigim tutarm, VISA/MASTERCARD kredi kart: hesabima bor¢ kaydedilerek Firmanizin hesabt bulunan
bankalar nezdindeki ilgili hesaplarma Firmaniz ile calisilan bankalar arasmda belirlenen kosullar gergevesinde alacak
kaydedilmesini kabul ediyor ve bu konuda ilgili bankalar1 yetkili kiliyyorum.

Tarih: ...... fovooid e Abone Imza:

Sirket Temsilcisi:

Legal Yayimncilik 4077 sayih Tiiketicinin Korunmas1 Hakkinda Kanun hiikiimlerini eksiksiz olarak yerine getirmeyi taahhiit eder.




LEGALBANK ABONEL iK FORMU
SUBSCRIPTION FORM FOR THE LEGALBANK LAW DATABASE

/K[}\
LEGAL YAYINCILIK A.§. i
E H t Abonelik igin Tel: (0216) 449 04 85-86 Faks: (0216) 449 02 26 - 449 04 87
- www.legalbank.net  abone@legalbank.net

LEGALBANK ABONELIK FORMU
Mevzuat ve Kararlar Bankasi (www.legalbank.net)

Abonenin Fatura Bilgileri
Adi -Soyadi Adi -Soyadi
Firma Firma

Adres Adres

T.C. Kimlik No. T.C. Kimlik No.
Telefon Vergi Dairesi
Cep Telefonu Vergi No.
E-Posta Kullanict Adedi
(abone isminiz olarak

kullanilacaktir)

1 Yillik (1 Kullanicr) Abonelik Bedeli 460 ©

Banka Hesabia Odeme
) Yapi Kredi Bankasi (Moda Subesi - 217) Hesap No. 60825788 (IBAN NO: TR&1 0006 7010 0000 0060 8257 88)

) Akbank (Moda Subesi - 256) Hesap No. 0048668-8 (IBAN NO: TR31 0004 6002 5688 8000 0486 68)

(
() Garanti Bankasi (Moda Subesi - 124) Hesap No. 6299549 (IBAN NO: TR39 0006 2000 1240 0006 2995 49)
(
(

) T. is Bankasi (Hasanpasa Subesi- 1166) Hesap No. 332004 (IBAN NO: TR34 0006 4000 0011 1660 3320 04)

T. I Bankasi’na Yapacaginiz Havaleler Ucretsizdir
Posta Ceki ile Odeme

() PTT Posta Ceki Hesap No: 1052845

Sadece
Nakit, Kredi Kart1 veya Banka Havalesi ile Tek Seferde Kredi Kartina 1%
ddemeniz halinde % 10 indirim uygulanacaktir. 4 Taksit ‘
yapilmaktadir
[Adi Soyadi | [ Banka| |

[KrediKartNo | [ [ [ [ JLT T T JCT T T I T[] LT T ]
[ JvisA [ |MASTERCARD Son Kullanma Tarihi [ | [ -] [ | cC VvV

Odeme Sekli Tarih Tutar

Peginat Yukarida belirttigim tutarin, VISA/MASTERCARD kredi
karti hesabima bor¢ kaydedilerek Firmamzin hesabi
bulunan bankalar nezdindeki ilgili hesaplarina Firmamz ile
¢aligilan bankalar arasinda belirlenen kogullar ¢ergevesinde
alacak kaydedilmesini kabul ediyor ve bu konuda ilgili
bankalari yetkili kiliyorum. Is bu abonelik sézlesmesi,
Toplam www.legalbank.net sitesindeki mevzuat kararlar bankasi 1
yillik abonelik hizmetini kapsamaktadir.

Legal Yayincilik 4077 sayil Tuketicinin Korunmasi Hakkinda Kanun hikiimlerini eksiksiz olarak yerine getirmeyi taahhiit eder.
Tarih ..../....[. Abone Imza .... i3 Sirket Temsilcisi Imza ....




