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TIP HUKUKU DERG iSi YAYIN iLKELER i

PUBLICATION AND SUBMISSION REQUIREMENTS OF
JOURNAL OF MEDICAL LAW

1. Tip Hukuku Dergisi, yilda iki say! olarak yayinkm hakemli
bir dergidir.

Journal of Medical Law is a peer-reviewed journalbpished two
times in a year.

2. Dergi'de yayinlanabilecek yazilar, Tip Hukuku atanlgilendi-
ren icerikte her turli makale, karar incelemesikitap incelemesi ile
cevirilerdir. Yazilarin dili, Turkce veya ger Avrupa dilleridir.

This is a journal of law focusing on legal issuesi@erning medi-
cal law. Articles, case notes and comments, disoussof legislative
development, book reviews and other similar typpagfers which are
written in Turkish and in other European languages welcome.

3. Dergi'de yayinlanmak tzere gonderilen yazilagkaabir yerde
yayinlanmamny ya da yayinlanmak tzere génderilmgmmimalidir.

Articles that will be sent to the editor should et published el-
sewhere, nor be submitted to other journals sinmatausly.

4. Yazilar Microsoft Word (Microsoft Office 98 ve Uzefersiyon-
lar) formatinda (.doc veya.docx dosya uzantil akaryazilmg olmali-
dir. Ayrica yazilar, gagidaki sekil sartlarina uygun olarak kaleme alin-
mis olmalidir:

Kagit boyutu: A4

Ust: 2, 5 cm; Alt: 2, 5 cm; Sol: 2 cm; 8& cm

Metin: Times New Roman, 12 punto, 1.5 satir graki yana yasli

Dipnotlar: Sayfa altinda, Times New Roman, 10 puftsatir ara-
lig1, iki yana yasli

Articles should be submitted as Microsoft Wordhg@itwith.doc

or.docx file extensions) documents (Microsoft @fi®98 or higher ver-
sions). Articles should be written according tofiblowing style guidelines:

Paper size: A4

Top: 2.5 cm; Bottom: 2.5 cm; Left: 2 cm; Right:rfA ¢

Text body: Times New Roman, 12 points, at 1.5[paeing, justified
Footnotes: Times New Roman, 10 points, at 1 liaeisg, justified
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5. Her yazi, kaydedilg@i bir CD ile ya da elektronik posta yolu ile
Microsoft Word formatinda editére teslim edilmetidivazinin basili
olarak teslimi gerekmemektedir.

Softcopy of the article either on a CD or as araeltited Microsoft
Word Document via e-mail should be submitted tceethitor. There is no
need to submit any hardcopy of the article.

6. Yaziyla birlikte yazarin (veya yazarlarin) adinayanina, ca
tigl kuruma, acik adresine, kolay gila s&lanabilecek telefon numara-
larina ve elektronik posta adresleringkin bilgiler de editére ukgiril-
malidir.

The name (s), formal position (s), institutionalileftion (s) and
contact details (especially e-mail (s)) of the autks) must be clearly
included with the submission to the editor.

7. Dergi'ye gonderilen makaleler Turkce \rgilizce baslik ile
hemIngizce hem de Turkggzetkismi icermelidir.

Each submission should contain a Turkish and arigmgitle, as
well as anAbstractpart in Turkish and English.

8. Dergi'ye gonderilen makalelerde, ilgili makaledddinuyu ta-
nimlayan Turkce véngilizce uyguranahtar kelimeler bulunmalidir.

All articles should be accompanied by a sufficieminber ofkey-
wordsin Turkish and English that reflect the contenthaf article.

9. Dergi'ye gonderilen makalelerde kullanilan kaynakimakale
sonundakaynakca olarak alfabetik sirada verilgaolmali ve kullanilan
kaynaklar dipnotunda veya metin icerisinde kisaaidaer almalidir.

All references cited in the text should be numbeneitie order of
mention in the text and should be given in abbtedidorm in footnotes.
They should be listed in full form at the end & #rticle in an alpha-
betically arrangedibliographyas well.

10. Dergi'ye gonderilen makalelerin yazim bakimindam denetimle-
rinin yapilms oldugu vebasilmaya hazir olarakverildigi kabul edilir.

All submissions are regarded asady to publishand already
proofread by the author himself.
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11. Yayin Kurulu'nda ilk dgerlendiriimesi yapilan makaleler,
anonim olarak hakeme gonderilecek, hakemden gelpar rd@rultu-
sunda makalenin yayinlanmasina ya da dizeltmen&teine ya da ya-
yinlanmamasina karar verilecek ve yazar durumdarkism zamanda
haberdar edilecektir. Tamamlannvweya duzeltilmg yazi, Yayin Kuru-
lu'nca, tekrar hakeme gonderilir.

After the initial assessment of the articles is plated by the edi-
torial board, the articles will be submitted to agy reviewer anonymo-
usly. In accordance with the reviewer’s report,tedj may be reques-
ted, the article may get published, or the artioley be rejected. The
author shall be notified of the decision as soompeassible. The editorial
board shall submit the final, or the edited artid¢te the peer reviewer
one more time.

12. Dergi, hakemin yazari bilmemesi esasikar (hakemlik) da-
yanir. Hakeme gonderilecek makalelerde de yazamhgmne iliskin bilgi-
lerin gizliligi saglanir.

All articles submitted are subject tobéind peer review The iden-
tity of the author (s) and reviewer (s) will notieeealed to the other party.

13. Tim Hakem RaporlariJLAKB iM (Ulusal Akademik A& ve
Bilgi Merkezi) Hukuk Veri Tabani Komitesi tarafindan denetlenme-
sine olanak verecejekilde 5 yil saklanir.

All reviewers’ evaluation reports will be kept fatrrleast five years af-
ter publication and copies of these reports willdsmt to theJLAKBIM
(Turkish Akademic Network and Information Centegw Database
Committeewhenever required.

14. Dergi'ye ait yeni say! yayinlandikca, bu sayi bekPDF kop-
yasiseklinde ULAKB IM Online Dergi Takip Sistemine (ODIS) yiik-
lenir. Ayrica Dergi'nin 2 adet basili kopyasi da AKBiM’a kargo ile
ulastirlir.

Each Publisher issue of the Journal will be uplodids aPDF file
to the Online Journal Watch System of ULAKBM (ODIS). Also two
copies of the published issue will be deliveredtéd\KB/M by cargo.
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15. Dergi basildiktan sonra ilgili sayinin yazarlarne&bu sayida
hakemlik yapmy olanlara Ucretsiz olarak gonderilir.

Free copies of the published issue will be senh botthe author
(s) and to the reviewer (s).



EDITORDEN.../FROM THE EDITOR...

Degerli okuyucular,

Dergimizin yeni ve oldukc¢a hacimli bir sayisiylaisie bulymak-
tan buyik mutluluk duyuyorum.

Bu sayimizda ¢ ayri kategoriye ayirabilgogz calsmalar ya-
yinliyoruz. Oncelikle 3-4 Haziran 2016 tarihlerindenasya Barosu’nun
evsahiplginde gerceklgirdigimiz Xlll. Turk-Alman Tip Hukuku Sem-
pozyumu’'nun elimize ukan teblglerine bu sayida yer verdik. Bu vesi-
leyle sempozyumun organizasyonuniglagan Amasya Barosu men-
suplarina ve c¢ajanlarina Baro Bgani sayin Avukat Ahmet Melik De-
rindere nezdinde §ekkur etmek istiyorum.

ikinci kategoride, dergimize gelen makaleler varn Sdarak da
Slovenya’dan tip hukuku ile ilgili bir makaleninréémesini yayinliyo-
ruz. Sonraki sayilarda da yine Slovenya’dan bir keakale tercimesi
daha yayinlayagaz. Keyifli okumalar dilgiyle.

Prof. Dr. Dr. h.c. Hakan HAKER i
Editor
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iDARI YARGI KARARLARI | SIGINDA OZEL
HASTANELERDE MEYDANA GELEN TIBB i UYGULAMA
HATASINDAN iDARENIN DENETIM YETK iSIi NEDENIYLE
SORUMLULU GUNUN TARTI SILMASI *

(A DISCUSSION IN THE LIGHT OF ADMINISTRATIVE JUDACIDECISIONS OF
THE RESPONSIBILITY OF SUPERVISORY COMPETENCE OFINIBWRATION
BY VIRTUE OF MEDICAL MALPRACTICE IN PRIVATE HOSRISA

Dogc. Dr./Assoc. Prof. DrSerkan CINARLI ™

0z

Salik hizmetinin asil sahibi olan idarenin, ruhsamnygmi ile bu
hizmeti O0zel ksiye gordirmesi sirasinda elbette denetim ve gozstim
rumlulugu devam etmektedir. Bu sorumlglin yerine getiriimemesi
0zel hastanede meydana gelen zarar gkiléinebiliyor ise bu durumda
idarenin zarari tazmin soruml@undan s6z edilecektir.

Anahtar Kelimeler: Ozel Hastane, Shk Hizmeti, idarenin De-
netim Yetkisi, Hizmet Kusuru

ABSTRACT

It is apparent that the responsibility of supereisiand survellien-
ce obligation of administration continues while thatural person to
whom health service is given by virtue of licencpegform the very
task, because administration is the legal primamyppietor of this task.
If a link is established between the damage occure¢hle private hospi-
tal while performing this task and the negligenédh® administration
not fulfilling the said responsibility, then a coemgation will be disbursed.

Keywords:Private Hospital, Health Service, Supervisory Cemp
tence of Administration, Service Neglicence.

*k%k

" Bu makale 20.07.2016 tarihinde Yayinevimizesoig olup 03.08.2016 tarihinde
hakem onayindan gecgtir.

™ Celal Bayar UniversitediBF Hukuk Bilimleri ABD



20¢ Idari Yargi Kararlar lsiginda Ozel Hastanelerde Meydana Gelen Tibbi
Uygulama Hatasindafdarenin Denetim Yetkisi Nedeniyle
Sorumlulgunun Tartgiimasi

Idarenin splik hizmetinin asil sahibi olarak bu hizmeti ruhgan-
temi ile 6zel ksiye gordurirken denetim ve gbzetim sorumfiulidevam
edecektir. Elbette bu denetim sorumigdnaun yerine getiriimesinde,
idarenin hizmet kusuru agisindan sorumguina gidilmesi idare huku-
kunun temel ilkesidir. Bu ¢gimada incelenecek olan idari yargi kararla-
r da bu yonuyle gduk hizmetinin ruhsat usull ile gérilmesi sirasinda
idarenin denetim gdrevinin yerine getiriimesindeyaana gelen kusuru
ve bu kusurun meydana gelen zarar ile illiyetibhatartsmaktadir.

Biz de bu istisna kararlari ele alarak 6zel haséade meydana ge-
len tibbi uygulama hatalarinda idarenin denetimkiemaklanan sorum-
lulugunu tartsarak bu yonuyle alana katki yapmaya ekl

Salik hizmetinin asil sahibi ve sorumlusunun bizzidre oldgu
konusunda tagmaya yer yokturidare kimi zaman hizmetin gatiii
nedeniyle bu hizmeti ruhsat usull ile 6zefilere gérdirmektedir. An-
cak bu hizmeti yerine getiren 6zekikeri kolluk yetkilerini sgan birse-
kilde denetlemek gorevini yerine getirmeyen idamehizmet kusuru
nedeniyle sorumlu olaga aciktir. Burada dikkat edilmesi gereken hu-
sus, denetim gorevinin yerine getiriimemesi ileldrestanede meydana
gelen zarar arasinda bir illiyet gakurulup kurulmayaga hususudur.
Eger kurulamiyor ise maddi tazminattan s6z etmek mimmé&mamak
ile birlikte manevi zararlar agisindan denetim gor@ yerine getiril-
memesi nedeniyle hastagartlarinin kotllgl s6z konusu ise gene ida-
renin sorumlulguna gidilebilir. Damgtay uygulamalarinin da bu yénde
oldugunu séylemek dgru olacaktir.

Makalenin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

TipHD - Say!: 10/ Yil: 2016



ILAC SEKTORUNUN DUZENLENMES ININ IDARE HUKUKU
ACISINDAN DE GERLENDIRILMEST

(REGULATION OF PHARMACEUTICAL INDUSTRY REGARDING
ADMINISTRATIVE LAW)

Yard. Dog. Dr./Asst. Prof. Dr.Sirr DUGER

oz

Bu calsmada ila¢ sektori teori, mevzuat ve uygulaeldinde bir
hukuk paradigmasi cercevesinde inceletimi Teori kisminda ilacin
dizenlenmesi faaliyetinin hukuki nitgli mevzuat kisminda ise ilag
piyasasiningleyisi acisindan temel dizenlemeler olan; ilaglar hatd&in
ki ruhsatlandirma, fiyatlandirma ve geri 6demegitadiizenlenmesi ile
yetkili idari teskilat ve ilaclar Gzerindeki fikri milkiyet haklarilg ilgili
mevzuat incelenrgiir.

Uygulama kisminda ise ilacin dizenlenmesi ile yeittari teski-
lat idare hukuku acisindan incelegnvie bu tgkilatin gerceklgtirdigi
faaliyetin sektdrin insan gagl ve milli ekonomi agisindan stratejik
onemi dikkate alarak kolluk faaliyetinin dtesinde tegutlasyon faaliyeti
olarak ele alinmasi geregitizerinde durulmgtur. Bu baglamda ilacin
dizenlenmesi ile yetkili idari g&ilat ile ilgili olarak ise 6nce AB ve
ABD’de ayni konu ile yetkili kurumlar daha sonragBk Bakanlginin
bagl kuruluglarindan biri olan, kamu tuzelgi gini haiz Turkiyeilac ve
Tibbi Cihaz Kurumu’nun kuruku, yapisi, gorev ve faaliyetleri incelen-
mistir. Sonu¢ bélimiinde iseITCK’nin yapisi ve gorevleri ile ilgili
degerlendirmelerin yaninda, hukuksal dizenlemelerigtatulacak mil-

li ilac ve fikri mulkiyet siyaseti cercevesinde yapasi gereki ile ilgili
degerlendirmelerde bulunulngtur.

Anahtar Kelimeler: ilag, Kamu Sgligi, Ruhsatlandirma, Turkiye
Ilag ve Tibbi Cihaz Kurumu.

" Bu makale 10.08.2016 tarihinde Yayinevimizesmig olup, 30.08.2016 tarihinde
hakem onayindan gecgtir.



21C Nlag Sektoruniin Duzenlenmesitdgare Hukuku Acisindan Berlendirilmesi

ABSTRACT

In this study, pharmaceutical industry is evaluatathin the fra-
mework of a legal paradigm of theory, legislatiomdamplementation.
In the theory part, legal nature of activity of tégting medicines; in the
legislation part: legislation on licensing, pricingnd reimbursement of
pharmaceuticals, legislation on administrative ongaation regarding
regulating pharmaceuticals, legislation on intetieal property rights,
are assessed.

In the implementation part, the administrative angation em-
powered with regulating the industry is evaluated at is stressed that
the activity carried out by this organisation isylo@d police function; in
fact it is regulatory function especially when tadiinto account strate-
gic importance of the industry in terms of humasalteand national
economy. In this regard, administrative agencieshim EU and the US
empowered with regulating the industry is evaluatezh the establish-
ment, structure, duties and functions of the reguiaauthority in Tur-
key, Turkish Medicines and Medical Devices AutldiiiMMDA) which
has a public legal personality is evaluated. In toaclusion, apart from
assessments about the structure and functions &fiIDM evaluations
about necessity of drafting the legislations purdua national pharma-
ceutical and intellectual property policy are prded.

Keywords:Medicine, Public Health, Licensing, Turkish Medi&s
and Medical Devices Authority.
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Son olarak, ozellikle ilaca #gkin dizenlemeler ile temel hak ve
Ozgurluklerin kamu s@igl nedeniyle sinirlandiriimasi s6z konusu oldu-
gu icin ilacin tretimi (klinik deneyler), ruhsatlamdimasi, toptan ve pe-
rakende safl, ruhsatlandirma sonrasi ortaya ¢ikabilecek zaetklleri-
nin takibi ile ila¢ Ureticisinin ilacin zararli al&rinden kaynaklanan so-
rumlulugunun tamaminin tek bir kanun ile dizenlenmesi deeliek

Makalenin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

TipHD - Say!: 10/ Yil: 2016



COCUKLARDA KAN NAKL iNIN REDDI:
YEHOVA SAHITLERI OLGU ORNEKLER I’

(REFUSAL OF BLOOD TRANSFUSION IN CHILDREN:
JEHOVAH WITNESSES CASE EXAMPLES)

Dr. Yakup Gékhan DOGRAMACI ™
Prof. Dr. Zehra Zerrin ERKOL ™
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Tam fiil ehliyetine sahip kilerin kendilerine yonelik tibbi uygu-
lamalara riza gostermesinde veya bunlar reddettdesjenel anlamda
sorun bulunmamaktadir. Ancak tedavinin reddi kondsu kagimiza
ctkan sorunlardan biri, yakicukligli nedeniyle tam ehliyete sahip ol-
mayan ¢ocuklarla ilgilidir.

Calismamizda, cocuk olgularda tibbi gereklilik bulunnmasras-
men kan naklinin reddedilmesi konusu, Yeh®ahidi ¢ocuklarla ilgili
yasanan somut olaylar ve sonuclari ile birliktegddendirilmistir. BOy-
lelikle somut olaylardan yola cikilarak, ¢cocuklatedavi reddine ifkin
Ogretiye katki sglanmasi ve olasi somut olaylara yol gosteriimesagm
lanmaktadir.

Calismamiz, iki bolumden okmaktadir.ilk bolimde somut olay-
larin dezerlendiriimesine esas gldl edecek temel bilgi ve kavramlara
yer verilmitir. ikinci bolimde ise kan nakline ihtiyaci olan Yeh®a
hidi cocuk olgu 6rnekleri; donams, ayirt etme gict olmayan ve ayirt
etme guclne sahip ¢cocuklar olarak Uglikga sunulmgtur. Olgu 6rnek-
leri, ilk bolumdeki temel bilgi ve kavramlagiginda dgerlendirilmistir.

* Bu makale 22.06.2016 tarihinde Yayinevimizesoig olup, 05.07.2016 tarihinde
hakem onayindan gecigtir.

" Hukukgu, Hekim, Sglik Hukuku Bilimi Uzmani, istanbul Medipol Universitesi
Saslik Hukuku Doktora Programigiencisi.iletisim: ygdogramaci@yahoo.com

™ Abantizzet Baysal Universitesi, Tip Fakiiltesi, Adli Timabilim Dali, Bolu.



21z Cocuklarda Kan Naklinin Reddi: Yehogahitleri Olgu Ornekleri

Anahtar Kelimeler: tip hukuku, cocuk haklari, ¢cogun korun-
masil, velayet, olgun ¢ocuk, kan nakli reddi, teviaxet, sglik tedbiri,
zorunlu al.

ABSTRACT

Refuse or consent of medical applications by ftdlsnpetent per-
son poses no problems in the general sense. Ot @hajor problems
encountered in respect of refusal of treatment beud incompetent
children due to young age.

In our study, we have evaluated refusal of bloahdfusion in
children despite the medical necessities and, caseésresults in rela-
tion to Jehovah Witness children. Thus, it is airtedontribute to the
doctrine and provide guidance to potential caseeeiation to refusal of
treatment in children, based on case examples.

Our study consists of two parts. In the first paste concepts and
knowledges are explained which are then used tesassases. In the
second part Jehovah Witness children who are i médlood transfu-
sion are exemplified under three headings as fa|awborn, have disc-
retion and have no discretion. After the exemglifans, our evalua-
tions are carried out in light of the core conceptsd knowledge explai-
ned in the first part.

Keywords:medical law, children’s rights, protection of afrién,
custody, mature minor, refuse treatment, health smen mandatory
vaccination.
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Ayirt etme guclt bulunmayan ¢ocuklar agisindan samolaylar-
daki kararlara bakacak olursak; cgan menfaati somut olarak tehlikeye
distiigiinde, ailenin velayet hakkina kar mahkemelerin tedbir karari
verdigi gorulmektedir. Hukuki uygsmazlik, velayet hakkina karcocu-
gun yaam hakkidir ve ayirt etme gticti olmayan ¢ocuklaidadgurli-
gunden bahsetmek #au dezildir. Bu sebeple cogiun hayatinin tehli-
keye girdgi acil hallerde, ¢ocgun ysgam hakkini korumaya yonelik
verilen kararlar pozitif hukukumuz acisindan uygiteliktedir.

Makalenin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

TipHD - Say!: 10/ Yil: 2016
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ACIKLAMA GOREV i/YUKUMU (ACIKLAMAYA HAK) VE
DOKTOR iLE HASTA ARASINDAK i ORTAK iLiSKiNiN
GERCEKL iLiGi — ASI ORNEGI
(OBLIGATION OF INFORMING AND REALITY OF RELATIONBHRBETWEEN

PHYSICIAN AND PATIENT, VACCINE EXAMPLE)

Prof. Dr. Alojz IHAN ~
Cev./Translated by:Nuray CELIK™

...Cogu asilar etkili cok karl tibbi 6nlemlerdir. ger &1 masraflar
ve &l olmadan cikan hastaliklardan (morbidite) dolalnomasraflari
kiyaslarsak en buydk karh “menfaat” DTRisadir (difteri, tetanos ve
bogmaca aisi), ¢clinkl eyl kesersek hastaliklarin masraflagt masraf-
larindan hemen hemen 30 kat bilyiik oliinci olarak (yaklaik olarak
25 kat tasarruf yapan) MMRsial (kizamik, kabakulak ve kizamikcik)
bulunmaktadir. Cocuk felcisesi, &I yapiimadgl takdirde fel¢ olan ¢o-
cuklar icin ¢ok dgerlidir, halbuki &1 yapiimadan felc istatistik olarak
pek nadir olur (virts, butanislarin %1 den az hastalarin sinir sistemine
girer ve sirf onlarin onda birinde dahardelcin sebebi olur). Dolayisiy-
la ssinin finansal etkisi hastgin masraflarina gore “sirf” 5 kat bayuktr
(Tarig et al, 2015)

Cunkd sirf ruhumuzun duygularin ve hayatta kalngak asilsart
olan gruba ait olmamizin bulunglu en derin ve enerji bakimindan en
kuvvetli kisimlarini tehdit edebilen konularda kavgatta birbirimizden
nefret edebiliriz. Uzman, bilimsel, tarihsel, firsah ve benzer meseleler
hakkinda tutkulu ve saplantili kavga gitthiz veya birbirimizden nefret
ettigimiz zaman biz aslinda kostuklarimizin icerginden s6z etmiyo-
ruz, ait oldgumuz grubu ve 6lum korkularimizi gosteriyoruz.

Cevirinin devamina, dergimizin dergimizn
2016 tarihli 10. sayisindan ulagabilirsiniz

* Ljubljana Universitesi Tip Fakiiltesi Mikrobiyolojie Iimmiinoloji Anabilim Dali
™ istanbul Medeniyet Universitesi Tip Hukuku Yiiksekars @rencisi
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Cev./Translated by Melike SENTURK TUR
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Tugba YILDIZ ASDEM iR
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Kim Philip LINOH
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What are Nurses Allowed to do? Competences and Ragponsibilities of Nurses in
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Kim Philip LINOH
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* Strafrechtliche Verantwortlichkeiten im Medizicisen Team
Criminal Responsibility in Medical Team
Prof. Dr. Henning ROSENAU
* Medikal Ekipte Cezai Sorumluluklar
Criminal Responsibility in Medical Team
Prof. Dr. Henning ROSENAU Cev./Translated Byle KARATAS GORUCU
* fa Yardimcisinin -Sgik Calisanlarinin- Fiillerinden Sorumluluk
Liability of Medical Staff as Performance Assistant
Prof. Dr. Zafer ZEYT iN
* Tedavinin Hazirlanmasi ve Uygulanmasi Sirasindaitén Hatalar
Failures on Preparation and Practice of Treatment
Mehmet AKYOL
* Hemgirelik Yonetmelgi'nin 6. Maddesine Uygun Hareket Eden Hgma

Cezalandinlabilir mi?

Can a Nurse be Punished Who Was Acting Accordidgtt® of Nurse Regulation

Prof. Dr. Dr. h.c. Yener UNVER

* Idare Hukukulkeleri Isiginda Hengirelik Yonetmelgi'nin 6/D Maddesi Uyarinca
Hemgirenin Sorumlulgu

The Liability of Nurse in Accordance with Nursinggrlation Article 6/D in Light of

Principles of Administration Law
Dog. Dr./Assoc. Prof. DrSerkan CINARLI



SAGLIK CALI SANLARININ TAZM INAT SORUMLULU GU
(COMPENSATION RESPONSIBILITY OF HEALTH PERSONAL)

Yard. Dog. Dr./Assoc. Prof. DrSelin Sert SUTCU
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Tip hukukunun en giincel sorunlarindan birisi hatabi mudaha-
le sonucu zarar_aguayan hasta ile hastanigradigl bu zararin kim tara-
findan ve neekilde tazmin edileggdir. Tip hukuku denilince aklimiza
ilk 6nce hekim tarafindan hastaya hatali tibbi niddiede bulunulmasi
ve bu sebeple tazminat 6denmesi gelse gbksgallsanlarlnln da ayni
sekilde hastaya hatali tibbi mudahalede bulunmasbwenitdahalenin
telafi edilmesi icin de tazminat sorumlglutnun dava konusu olmasi
mumkin olabilecektir. Sk calisanlarinin hastaya hatall tibbi mudaha-
lede bulunmasi sebebiyle ayni hekimler gibi hemmiaat hem cezai
hem de idari sorumluluk s6z konusu olmakla birlikiz sadece tazminat
sorumligunu inceleme konusu yapaca.

Anahtar Kelimeler: sglik calisani, tazminat, tazminat hukuku,
hatali tibbi midahale.

ABSTRACT

Medical law of one of the current problems experezhby pati-
ents with patients who suffer damage caused byldegsand that there
be compensated in what way. Medical law, knownutoneind first be
made in improper intervention patients by physisiamd likewise pre-
sent in incorrect medical treatment to patientsréfi@e compensation
even if the health care employees and may be anesidhe compensa-
tion liability to compensate for this interferend¢ealth due to its faulty
medical attention to patients and employees as agefiunitive damages
as well as doctors are concerned, but we will doauistrative respon-
sibility to review the just compensation respongibi

Keywords:health care workers, compensation, compensatiof) la
defective medical attention.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

* Akdeniz Universitesi Hukuk Fakiltesi Medeni Huk&ika Bilim Dall.



PFLEGEBERUF IN DEUTSCHLAND:
STANDORTBESTIMMUNG UND PERSPEKTIVE

(PROFESSIONAL NURSING IN GERMANY:
CURRENT SITUATION AND PERSPECTIVES)

Prof. Dr. phil. Gabriele MEYER "

ABSTRACT

In German%/, there are three educational programgplace which
qualify trainees for professional nursing: nursiogre for adults, child-
ren, and older people. The need of nursing carenisersal due to the
increasing demand for nursing care for older perso@urrently, a new
German law is in preparation which will be the kmaBr a joint educati-
onal program for the three nursing professionsataols and academic
institutions, thus, aiming at increasing permedbilbetween different
nursing settings. The law will set new standardaceoning nursing
educators’ qualification, substitution and delegati of physicians’
tasks, and nursing training programs at universiti€he draft of the law
emphasizes the meaning of nursing science andetba for transfer its
results to nursing practice. ...

Keywords:Vocational nursing training, nursing science, kneg

ge implementation
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... Die RN4Cast Studie mit Daten aus 300 Krankenh&uses
neun europdaischen Landern ist eine der jungsteditizum Thema
(1). Die Mortalitat im Krankenhaus bei chirurgisoh@atienten variiert
demnach betrachtlich zwischen den europaischendréndhd es besteht
ein Zusammenhang zwischen steigendem Bacheloramigiteduzierter
Mortalitat. Fazit der Studiengruppe: Das Versagha Pflegeausbildung
in Europa zu standardisieren, gefahrde die Patieati und Patienten
(hier: mit chirurgischen Routineeingriffen).

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

" Martin-Luther-Universitat Halle-Wittenberg Mediziche Fakultat Institut fir Ge-
sundheits- und Pflegewissenschaft E-Mail: Gabifiédsyer@medizin.uni-halle.de



ALMANYA DA SA GLIK MESLE Gi:
BAKI S ACISI VE PERSPEKTIF

(PROFESSIONAL NURSING IN GERMANY:
CURRENT SITUATION AND PERSPECTIVES)

Prof. Dr. phil. Gabriele MEYER
Cev./Translated by:Melike SENTURK TUR "

Saliktaki yeterlilik profilinin yeniden dizenlenmesian hastalar
istifade edebilirler. Uluslararasi ¢ghalar, lisans bitirngi sgzlik calisan-
larinin buydk bir kisminin hasta bakiminda dahaonuclari beraberin-
de getirdgini hatirlatir. Bu demektir ki; barili olmayan reanimasyon
konusunda daha gliik bir risk, daha az dekibitiis, daha az operasyon
sonrasi derin ven trombozu ve glen embolisi, hastanede yasuresi-
nin daha kisa olmasi ve 6lim oraninirgrdési. 9 Avrupa Ulkesinden,
300 hastaneden alinan bilgiler ile RN4Castsgadisi konuya dair en
yeni calgmadir (1). Buna gore, cerrahi hastalarinda hastaiian ora-
ni, Avrupa ulkeleri arasinda bir hayli sgiilik gosterir ve artan lisans
mezuniyeti pay! ile azalan 6lium orani arasindgddmi vardir. Cakma
grubunun sonucu: Avrupa’da @k egitimini standartlatirmayi baara-
mamak, hastalari tehlikeye sokmaktadir (burad@n agrrahi midahale-
ler ile).

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

* Istanbul Medeniyet Universitesi Hukuk Fakiiltesi adBerlin Freie Universitesi
doktora @rencisi.



HEM SIRELERIN UYGULAMADA YA SADI Gl
ETiK iKiLEMLER
(ETHIC DILEMMAS OF NURSES IN PRACTICE)

Tugba YILDIZ ASDEM iR
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Ulkemizde ve diinyada glak calisanlari uygulamada hasta ile ilgi-
li kararlarda bircok etik ikilem y@amaktadirlar. Hekimler, hegineler ve
diger sglik calisanlari bazi hususlarda etik agidan ne yapaeakarar
verememekte ya da hukuki acidan yeterli bilgi botadgindan verdii
kararlarda ikilemde kalmaktadirlar. Ozellikledentémal donem hastalik-
larinda; resusite etmeme karari, hastalarin tedaeigdetmesi, koti
prognozun séylenmemesi gibi durumlarda kieater etik acidan ne ya-
pacaklarini bilememektedirler. Bazen bu kararlakiiin timundn yap-
tigl bir degerlendirmeyle alinmamasi; hekimin karar alici, kieemin
alinmg kararin uygulayicisi rolinde olmasi, sorunun §immacisindan
agirhkli unsuru olmaktadir.

Anahtar Kelimeler: Hensirelik, Etik, Etik Ikilemler

ABSTRACT

Both in our country and in the world, health prafiemals come
face to face with many ethic dilemmas in practibewt decisions con-
cerning patients. Doctors, nurses and other hepitffessionals can not
decide what to do about some situations ethicallthey live dilemmas
about their decisions because of insufficient legédrmation. Especi-
ally in terminal period diseases; not to resus@tatecision, refusal of
treatment by patients, not to tell poor prognosigatients nurses don’t
know what to do ethically. Sometimes these dedsaioen’'t made by the
whole team evaluations; the doctor’s decision makés. nurses’ prac-
titioner role on decisions made by doctors is peoblin terms of weigh-
ted elements of nursing.

Keywords:Nursing, Ethic, Ethic Dilemmas
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* Amasya Universitesi Sabungtio Serefeddin Sglik Hizmetleri M.Y.O.



Tugba YILDIZ ASDENR 222

39 yaginda evli, 4 cocgu olan M.C. 1 yildir Akgier Ca tanisi ile
bir dizi kemoterapi ve semptomatik tedavi goghiii. M.C. servisimize
Oksuruk,yg@un dispne, halsizliikayetleri ile yatiriimgtir. Hastalginin
terminal déneminde olan M.C’ye semptomatik tedagidnmstir. M.C.
tum gundnd yatak icinde “Nefes alamiyorum,artiksbkilde durumum
ne olacak” diyerek engk icinde gecirmektedir.M.C.'nin yanindgie
kalmaktadir. ki hensire odasina gelerek; “Oda bizde aci cekiyo-
ruz,durumunun koéta oldwnu biliyorum” derken go6zleri dolngtur. 15
gundur sikinti ve aci cekerek gqhdma hissi ile geceleri uyuyamayan
hasta kardiyopulmoner arrest olgtwr. Hastanin odasina acil arabasini
hazirlayan hegire doktora haber vergtir. Hastanin odasina gelen dok-
tor hastanin terminal donemde aidau CPR endikasyonu olmé&ahi
soyler. Fakat kayitlarda CPR yapiingdsterilir. Bu durumu etik agidan
inceleyelim...

1) Hastaya yarar glama, onun ygami icin elinden geleni yapma,
ihtiyaci olan bireye yardimda bulunma burada ik#ilmis olur mu?

2) M.C." nin hastafii ve 6limle ilgili duygu ve dgiinceleri nelerdi?

3) M.C.'ye CPR yapilsaydi belki de bir sture dahgayada kalip
ailesi ile birlikte bir sire daha zaman gecirme&yscek miydi?

4) Bu ki M.C. desil de doktorun kendi yakini olsa yine ayni kara-
rmi verecekti?

5) Etik ve hukuki acidan ne yapiimali??? Bu solal&ilemde kalan
hemsirelik meslei Ulkemizde yasal anlamda da yeterli bilgiler bu-
lunmadgindan dolayi bazen etik agcidan ne yapacaklaremigimektedir.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

TipHD - Issue: 10/ Year: 2016



WAS DARF DIE PFLEGE? KOMPETENZEN UND
RECHTLICHE VERANTWORTUNG VON PFLEGEKRAFTEN
IN DEUTSCHEN KRANKENHAUSERN

(WHAT ARE NURSES ALLOWED TO DO? COMPETENCES ANDALEG
RESPONSIBILITIES OF NURSES IN GERMAN HOSPITALS)

Kim Philip LINOH *

ABSTRACT

As nursing becomes more and more important in derglg soci-
ety and the shortage of professional nurses becdnggger nurses in
Germany are emancipating themselves. This occashal be used to
look into the competences of nurses in German &lspiffter presenting
some data on nursing in Germany, especially theewpatient-ratio, the
author drafts an outline of the competences of esirtn a first step the
competences in general are divided into three ssopee of original
competences, one of derived competences and #rdigaiplinary one.
This division is deduced from the professional soafeconduct for nur-
ses of the four Bundeslander that enacted suchscodeombination
with the German law on the profession of nursimdt lew and the com-
parison with other countries. It is important toderstand that the Ger-
man law on the profession of nursing only has afratt effect on the
competences of nurses as they federal governmesst ot have the
legislative power to define such competences. Asxa step the author
then defines the field of activities of every scdp® original competen-
ces contain all the activities that can only be dwacted by professional
nurses, because only these persons do have thesaegeknowledge,
education and training for such actions. Thus, thlbse activities that
need to be overseen by a physician in order tormad the risk of harm
for the patient are to be defined as derived coempets. Moreover — in
a third step — the limits of competences are priegskrSuch limits may
be special legislation, e.g. activities that canyohe conducted by a

* Martin-Luther-University Halle-Wittenberg.
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physician by law. After a short description of tegal responsibility that

can be derived from the division of competencesdifterent scopes the
new bill concerning the profession of nursing (Geseer den Pflege-
beruf) is analyzed. If enacted as proposed thetkbsia definition of

activities that may only conducted by a profesdionase for the first

time in German history.

Keywords:Nurse, physician, medical law, competence, legal re
ponsibility
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Zusammenfassend lasst sich festhalten:

1. Kompetenzen der Pflege lassen sich in eigenveratitoie
und mitverantwortliche Kompetenzen einteilen. Diegfenzung zwisc-
hen den Bereichen ist anhand der Frage zu tredieriiir die Tatigkeit
spezifisch arztliches Wissen oder spezifische iahal Fahigkeiten
notwendig sind.

2. Der zusatzlich ausgewiesene, interdisziplinare iBlrést als
Programmsatz und Auftrag zur interdisziplinaren éirlunter Anwen-
dung der jeweils zugewiesenen Kompetenzen zu Venste

3. Kompetenzen der Pflege finden ihre Grenzen in deat-Aind
Tatigkeitsvorbehalten sowie dort, wo — richtigerseebeschrankt vers-
tanden — die Heilkunde beginnt.

4. Heilkunde ist definitorisch so zu beschranken, déss inner-
halb der Kompetenzgrenzen bleibende, Tatigkeit Medizinalberufe
nicht erfasst wird.

5. Im Bereich der Eigenverantwortung sind Pflegekraievohl
fur Auswahl und Durchfiihrung der MalRBnahmen verartteh; im Be-
reich der Mitverantwortung nur fur die korrekte Plifiihrung. Es findet
jedoch stets auch eine Wechselwirkung aufgrundGimantenstellung
gegenuber dem Patienten statt.

6. Das geplante Gesetz Uber den Pflegeberuf beridrKampe-
tenzverteilung grundsatzlich nicht, definiert aleestmals einen Kern-
bereich pflegerischer Tatigkeit.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz
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HEM SIRELER NELER YAPAB iLiR? HEMSIRELERIN
ALMAN HASTANELER iNDE YETKILERI VE
HUKUK i SORUMLULU GU

(WHAT ARE NURSES ALLOWED TO DO? COMPETENCES ANDALEG
RESPONSIBILITIES OF NURSES IN GERMAN HOSPITALS)

Kim Philip LINOH *
Cev./Translated by Prof. Dr. Dr. h.c. Hakan HAKER 1

ABSTRACT

As nursing becomes more and more important in derglg soci-
ety and the shortage of professional nurses becdruggger nurses in
Germany are emancipating themselves. This occasiall be used to
look into the competences of nurses in German &lgpiffter presenting
some data on nursing in Germany, especially theewpatient-ratio, the
author drafts an outline of the competences of egirén a first step the
competences in general are divided into three ssopee of original
competences, one of derived competences and #rdigtiplinary one.
This division is deduced from the professional soofeconduct for nur-
ses of the four Bundeslander that enacted suchscodeombination
with the German law on the profession of nursimdt lew and the com-
parison with other countries. It is important toderstand that the Ger-
man law on the profession of nursing only has atract effect on the
competences of nurses as they federal governme# oot have the
legislative power to define such competences. Asxa step the author
then defines the field of activities of every scdp® original competen-
ces contain all the activities that can only be dwcted by professional
nurses, because only these persons do have thesaegeknowledge,
education and training for such actions. Thus, thlbse activities that
need to be overseen by a physician in order tormad the risk of harm
for the patient are to be defined as derived coempegts. Moreover — in
a third step — the limits of competences are priegskrSuch limits may

* Martin-Luther-University Halle-Wittenberg
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be special legislation, e.g. activities that canyohe conducted by a
physician by law. After a short description of tegal responsibility that

can be derived from the division of competencesdifterent scopes the
new bill concerning the profession of nursing (Geséer den Pflege-
beruf) is analyzed. If enacted as proposed thetebeia definition of

activities that may only conducted by a profesdionase for the first

time in German history.

Keywords:Nurse, physician, medical law, competence, legsl re
ponsibility
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Ozetlesu belirlemeler yapilabilir:

1. Hensirelerin yetkileri mustakil ve mgierek yetkiler olmak tze-
re ayrilabilir. Bu alanlar arasindaki sinir faatipe6zel hekim bilgisi
veya Ozel hekim yetegiegerektirip gerektirmedgine gore belirlenir.

2. Ek olarak belirtilen disiplinlerarasi alan ise ben yetkilerin
interdisipliner alandna kullaniimasinaKindir.

3. Hensxilerin yetkisini sinarlari sadece hekimlere 6zgibgn
alanlarla, tibbin bdadigi alandadir.

4. Tibbin tanimi tip mesleklerinin yetki sinirlaringie kalan faali-
yetlerini kapsamayacadekilde yapiimalidir..

5. Mustakil sorumluluk alaninda heireler tibbi mtdahalenin se-
cimi ve icrasindan sorumludur. Igtérek sorumluluk alaninda ise sadece
dizgun icrasindan sorumludur. Ancak hastaigarda garantorlik dola-
yisiyla kasgilikli etkilesim s6z konusu olabilir.

6. Hengirelik meslaine iliskin kanun taslgn yetki dailimina ku-
ral olarak kagmamakta, ancak ilk defa bakim faaliyetinin ¢cekircdé-
nini tanimlamaktadir.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

TipHD - Issue: 10/ Year: 2016



TIBBi FAALIiYETLERDE HEK iM VE DIGER SAGLIK
PERSONELINIiN MALPRAKT iS SORUMLULUGUNUN
BELIRLENMESINDE YASANAN SORUNLAR

(DETERMINATION OF PHYSICIANS AND OTHER HEALTH PERSEL
MALPRACTICE LIMITATION: CURRENT ISSUES)

Prof. Dr. med. LIm. jur. Hasan Tahsin KECELIGIL"
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Teknik faaliyetler alaninda uzmaghaa ve ekip cajmasi cgi-
mizda buyuk 6nem ga. Ekip halinde yurutulen ya da birden coki
ilgilendiren teknik ve tehlikeli faaliyetlerde cezmrumluligunun sap-
tanmasi 6nemli bir sorundur. Tip alaninda teknklgjelismeler nede-
niyle uzmanlama cok 6nemlidir. Tibbi mudahaleler g@mlukla ekip
halinde gercekigiriimektedir. Hastakin teshis ve tedavisi slrecinde
birden fazla hekimin, uzmanin vegs& personelinin gbirli gi gerekir.

Salik sahasinda ¢ok yonlg paylgimina ginimizde sikca rast-
lanmaktadir. Birden fazla hekim tarafindan uygutatedavi yontem ve
tedbirlerinin birbiriyle uyumlu olmasi gerekir. Kgalrkli bilgi alisverisi
muntazam olarak gercekteilmelidir. Yardimci sglik personeli gore-
vini yapabilecek dizeyde donanimli @tnli olmalidir.

Sorumluluk alanlar agik bicimde saptanmalidir. &g yuriten
ekipte gorev alanlarin yetki alanlarinin net bigitside belirlenerek sinir
landiriimasina “Yetki sinirlamasi” denmektedir. Bilkle tedavide ku-
suru bulunan personelin tespiti daha basitce gexgelir.

Birden fazla kginin katilimi ile gerceklgtirilen mudahaleler bir
diger 6nemli husus olarak “Guven ilkesi” 6nem kazantadk. “Glven
flkesi”, birden fazla kimse tarafindan yuritiilenlifigetlerde, faaliyete
katilan her bir kimsenin, gerlerinin “faaliyetle ilgili davrary kurallari-
na” uyacg beklentisini ve bu beklentiye gbre hareket etmiegade
etmektedir.

* Kamu Hukuku Bilim Uzmani ve Tip Doktoru, Ondokuzaids Universitesi Tip Fa-
kiltesi, Tip Tarihi ve Etik AD Bgkani, Samsun
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Salik personelinin sorumlugu genelde hekimler acisindan ele
alinir. Oysa sglik hizmeti, sadece hekimler tarafindargiediger s&lik
gorevlileri tarafindan da yurutulen bir faaliyettiier kademedeki gak
personeli gorev alanindaki eylem ve miudahaleledeng/le verdgi za-
rarlardan sorumludur.

Anahtar Kelimeler: Yetki sinirlamasi, Given ilkesi, g& per-
sonelinin sorumlulgu, Ekip calgsmasi.

ABSTRACT

Technical activities in the field of specializatiand teamwork in
our era is of great importance. Executed as a tearmultiple contacts
concerning technical and dangerous activities isimportant problem
to determine criminal responsibility. Due to teclogical advances in
the medical field of specialization is very impattaMedical interventi-
ons are carried out mostly as a team. In the preaasdiagnosis and
treatment of the disease more than one physiciggialist health per-
sonnel must cooperate.

Health in the versatile job share nowadays freglyesricountered.
If more than one physician by treatment method medsures must be
compatible with each other. Must be performed agula mutual
exchange of information. Auxiliary medical staffsnbe equipped and
trained in the tasks they can do level. Areas spoasibility clearly be
determined.

The task team conducting the treatment fields detexd in a
clear form of jurisdiction limitation “Authority itation”. Thus, deter-
mination of the personnel in the treatment of dsféx performed more
simply.

Performed with the participation of more than orexrgon's inter-
ventions as another important point "Trust prineipls becoming incre-
asingly important. "Trust principle", carried ouybmore than one parti-
cipating in operational activities, each one a persconduct "related
others" activity will comply with the expectaticenrsd to act according to
these expectations.

The responsibility of health personnel are handfeterms of phy-
sicians in General. However, health service, ndy doy physicians, ot-
her health workers is an activity conducted by #hetion in the field of

TipHD - Issue: 10/ Year: 2016



23C Tibbi Faaliyetlerde Hekim ve Bér Salik Personelinin Malpraktis
Sorumlulgunun Belirlenmesinde Yanan Sorunlar

health personnel at all levels tasks and intenargiis responsible for
the damage caused.

Keywords Authority limitation, Trust principle, The respsibility
of health personnel, Teamwork.
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Salik hizmeti sunumu ekip c¢alnasi icerisinde gercelgmekte
ve ekip uyeleri guven ilkesi kapsaminda kendi gi@@vden sorumiu
tutulmaktadir. Sucun ofmasi halinde kim ya da kimlerin sorumlu oldu-
lan her bir kimseye, bir gerinin kurallara uygun davranagegiven ve
beklentisi ile hareket etme serbestisi taninmakfa@iven ilkesinin
rahatlikla uygulanabilmesi i¢in, hekim, hgine, ebe ve dier sglik mes-
legi mensuplarinin her birinin gérev tanimlarinin dddsdirli cizgilerle
yapilmasi ve sorumluluk alanlarinin acikca tanimasi gerekgii di-
sncesindeyiz.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

1 Altundere N: Tip Ceza Hukuku ve Giivéikesi. istanbul Barosu, $ak Hukuku
Merkezi, "Sglik Hukuku Makaleleri", 2011, Sf: 105-116.
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STRAFRECHTLICHE VERANTWORTLICHKEITEN IM
MEDIZINISCHEN TEAM
(CRIMINAL RESPONSIBILITY IN MEDICAL TEAM)

Prof. Dr. Henning ROSENAU

ABSTRACT

The text deals with the horizontal division of lalbo modern me-
dicine. This is today so complex that all the maldieople have to work
together as a team. In this team criminal liabilissues may arise. In
particular, it is shown that the principle of legitate expectations rest-
ricts the offense. A doctors may therefore relycertain conditions on
the nurses and vice versa.

Keywords: horizontal division of labor; principle of legitiate
expectation
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Beachtet folglich der Arzt die Pflichten, die ihrailder Delegation
von Leistungen an andere Gesundheitsberufe oblidégam er sich da-
rauf berufen, dass er der Sorgfalt, Umsicht und iGsmnhaftigkeit der
Hilfskrafte im Hinblick auf deren eigene unmittetba@rimarverantwort-
lichkeit und auf die ordnungsgemal3e Durchfuhrungldgigkeit vertra-
uen darf.

Damit ist festzuhalten: Der Vertrauensgrundsatizayich bei ver-
tikaler Arbeitsteilung, also auch im Verhéltnis Arz Krankenpfleger.
Inr umgekehrter Richtung Krankenpflege — Arzt isebenso anzuwen-
den.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

* Universitat Halle-Wittenberg



MEDIKAL EK iPTE CEZAi SORUMLULUKLAR
(CRIMINAL RESPONSIBILITY IN MEDICAL TEAM)

Prof. Dr. Henning ROSENAU'
Cev./Translated by Sule KARATA S GORUCU™

Dolayisiyla hekimin dier s&lik personeline devrefii tibbi edi-
min yuklenilmesinde; yuklenicinin dncelikle sorumbulund@gu islerde
ve yuklenilen edimde 6zenli, basiretli ve gayredivrandgina givene-
bilmelidir.

Sonu¢ olarak; guven ilkesi dikegbiBlimunde de yani hekim-
hensire iliskisinde de gecerlidir. Tam tersi olarak; hgma-hekim iligki-
sine de uygulanabilir.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

* Universitat Halle-Wittenberg
™ Istanbul Medeniyet Universitesi Hukuk Fakiiltesi adAimanya Ludwig Maximil-
lian Universitesi doktoragiencisi.



IFA YARDIMCISININ -SA GLIK CALI SANLARININ-
FIILLER iNDEN SORUMLULUK ™
(LIABILITY OF MEDICAL STAFF AS PERFORMANCE ASSISTAN

Prof. Dr. Zafer ZEYT iN*

0z

Kamu gorevlisi sglik ¢alisanlarinin adli ve idari yargida gérilen
tazminat davalarinda pasif dava ehliyetleri handiuki sebebe dayani-
lirsa dayanilsin kabul edilmemelidir. gh& hizmeti sunan kamu ve Ozel
hukuk ttzel kgileri ile sglik hizmeti sunan ve sozlme iliskisi tarafi
olan gercek kiler, salik calisanlarinin fiillerinden, bunlarin ifa yardim-
cisi olmalari nedeniyle sorumludurlar. S@ebe iliskisinin kabul edildi-
gi hallerde, ifa yardimcisi ghk calisaninin pasif dava ehliyeti bulun-
mamaktadir.

Her gercek veya tuzel §j ister kamu hukuku ister 6zel hukuk ti-
zel Kisisi olsun borclunun rizasi ile bir bor¢shkisinden kaynaklanan
borcun ifasinda gorev aliyorsa, ifa yardimcisidincak kamu hukuku
kuralllarindan dolay! bir borcun ifasinda veya hakkullaniimasinda
basvurulmak zorunda olunan kamu kurum ve kuglda ifa yardimcisi
degildir. Kamu hukuku kurallari dinda bir borcun ifasi i¢in gurulan
kamu kurum ve kurullar ise ifa yardimcisi olabilir.

ifa yardimcisinin fiilerinden sorumluluk, bir sebsprumiuliu,
bir kusursuz sorumluluk halidir. Bor¢lu, ifa yardzrainin borcun ifasi
ile ilgili veya ifa esnasinda borca ve hukuka ayklarak alacakliya ver-
digi her zarardan, ifa yardimcisinin kusuru olup olexh bakilmaksi-
zin, kendisine yuklenecek bir kusur olmasa da sarwimalidir. Ancak
zarar veren fiil, borg ifkisi ile uzak veya yakin bislevsel bg icinde
degilse ve ifanin sgadigl bir kolayliktan yararlanmiyorsa, borglu so-
rumlu olmamaldir.

* Turk-Alman Universitesi Hukuk Fakiltesi



234 Ifa Yardimcisinin -Sgik Calisanlarinin- Fiillerinden Sorumluluk

Anahtar Kelimeler: ifa yardimcisi, sgik calisanlari, yargi yolu,
tazminat, sorumsuzluk aglaasi

ABSTRACT

Public medical staff's passive legal standing femedial action
should not be accepted in ordinary or administratcourts under no
circumstances. Public or private legal persons whavide health servi-
ces and natural persons who are in part of a cacttralationship with
those who provide health services are liable far #ttions of medical
staff since they are performance assistants. lesagere contract rela-
tionship is accepted as a fact, performance assisteedical staff has no
passive legal standing.

All natural and legal (public or private) personseaperformance
assistants if they engage in the fulfillment ofoéfigation which arises
from a contract which is created by the consentefdebtor. However
due to public law rules public institutions andicék are not performan-
ce assistants where one has to apply in order toatel a fulfillment of
a debt or exercise a right. Apart from public lawes public institutions
and offices where one needs to apply for the lfukiht of a debt, can be
performer assistants.

Performance assistant’s liability from its actioissa cause liabi-
lity and is an example of objective liability. Debshould be liable from
any harm that is inflicted to creditor by the perfeer assistant during
the performance without the need to consider whgtbeformance as-
sistant is faulty or not. However if the harmfut acnowhere near in the
context of the debtor-creditor relationship anchi@ benefiting from the
performance then the debtor should not be liable.

Key words:performance assistant, medical staff, judicial egiy,
compensation, contract of non-liability
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Kamu gorevlisi sgllk_gallsanlarlnln adli ve idari yargida gorilen
tazminat davalarinda pasif dava ehliyetlerinin garlhangi hukuki se-
bebe dayanilirsa dayanilsin kabul edilmemelidir.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagsabilirsiniz
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TEDAV ININ HAZIRLANMASI VE UYGULANMASI SIRASINDA
YAPILAN HATALAR
(FAILURES ON PREPARATION AND PRACTICE OF TREATMENT)

Mehmet AKYOL *

oz

Hemsirelik ¢calisma ortamindan kaynakli birgcok olumsuz faktorin
etkisiyle hayli ygun is yukine sahip bir meslektir.Hairelerin goérev,
yetki ve sorumluluklarina bakimizda ilag uygulamalari hesnelerin
baslica gorevleri arasinda kamiza cikmaktadir. Zira ila¢c uygulamalari
hengirelerin ¢calsma siresi iginde 6nemli bir zaman dilimini kapsamak
tadir. Calgmamizda gerek ygun is yikinden, gerekse hgirelerin bilgi
ve beceri eksikfiinden kaynakli meydana gelen ila¢g uygulama hatalari
inceledik. Yaptgimiz argtirmalar bize; ila¢ hatalarinin tlkemizde ve
dinyada c¢ok ciddi boyutlara gtgzini, her yil binlerce insanin ilag hata-
larindan hayatini kaybegtni gosterdi. Sonu¢ kisminda ise ila¢ hatalarini
en aza indirmek icin hem hairelik hizmetleri organizasyonuna yonelik
hem de hegirelere yonelik ¢cozim onerilerimizi belirttik.

Anahtar Kelimeler: Hensirelik, ilag, Tibbi Uygulama Hatasi,
flag Hatasi

ABSTRACT

Nursing is a profession with a very heavy workloaé to the inf-
luence of many negative factors arising from thekwenvironment.
When duties, powers and responsibilities of nuesesconsidered, the
administration of drugs emerges one of the maikgaBecause drug
applications cover a significant period of time ohg the working peri-
ods of nurses. Occured medication errors originateasmthe heavy
workload of nurses as well as knowledge and sldlisrtages are

" Hemsire, Salik Hukuku Yiiksek Lisans gencisi Nurse, Student Of Medical Law
Master Programme
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examined in this study. The research showed usntlealication errors
have reached very serious proportions in our cogrand around the
world of every year, thousands of people die duaedication errors. In
the conclusion part we express our solutions toimige medication
errors for both nurses and nursing service organazs.

Keywords: Nursing, Medicine, Medical Malpractice, Medication
Error
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Hemsirenin roli sadece ilaglarin recetede yazildjibi uygulan-
mas! dgildir. Profesyonel sorumluluk ilaci vermenin cokesindedir.
flag uygulamasi ile ilgili hegirenin profesyonel sorumluluklari; verilen
ilac konusunda bilgi sahibi olma, ilaclar hatagizenli bir sekilde
verme, ilaca kar bireyin cevabini gbzleme, yorumlama ve ilag tésiav
konusunda bireyi @tmeyi icermektedit. Yapilan bircok cagmada ilag
hatalarinin %35-%55'inin Onlenebilir hatalar ofdu belirtiimektedir.
Yine bircok aratirmada hatalarin énemli bir kisminin hastaya yaasi
dan hergireler tarafindan onlenebilegiebildiriimektedir. Ancak bu ha-
talarin 6nlenmesinde oneriler kisminda befimtiz kriterler son derece
onem arz etmektedir. Haimeler adeta hataya davetiye c¢ikaran ¢ok zor
kosullar altinda cakbmaktadir. Bu keullarin dizeltiimesiyle hegirelik
alanindaki hatalarin 6nemli derecede azalakanaatindeyizilag hata-
lar1 6zellikle &ir is yukd ve zaman kisitigindan kaynaklanmaktadir.
Bircok calsmada hastaya ayrilan surenin artmasi ilag hatalanemli
Olciide digurmektedir. Bu sebeple hagirelerin is yikinun hafifletimesi
ve hastaya daha c¢ok ayirmasglaamalidir. Hemgirelerden nitelikli bir
salik hizmeti bekleniyorsa oncelikle nitelikli bir tam ve ¢cakma ko-
sullari sglanmalidir.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

L Ayik G, Altug Ozsoy S, Cetinkaya A

TipHD - Say!: 10/ Yil: 2016



HEM SIRELiK YONETMEL iGi’NiN 6. MADDESINE UYGUN
HAREKET EDEN HEM SIRE CEZALANDIRILAB iLiR Mi?

(CAN A NURSE BE PUNISHED WHO WAS ACTING ACCORDINGRT. 6 OF
NURSE REGULATION)

Prof. Dr. Dr. h.c. Yener UNVER"

ABSTRACT

According to Nursing Regulations Art. 6/1-b, “althgh nurses
predict the potantial damage about medical diageasnd treatment,
they discuss the situation with the doctor antiéf doctor insist on prac-
tising the process, they follow the process giweddxtors according to
their written request.” It is clear that doctor whgives the order that
forms a basis of crime will be held liable in crimal law (also according
to administrative law and public law), but the pleim here is whether
nurses who follow the orders will be held liablermt. Even though wit-
hin this problem, code (law) has seen as enforcewiglegal provision,
here, there is no legal provision and as a mattefact, the regulation
breaches both Turkish Constitution (Art. 137) ar@tl€ (Turkish Crimi-
nal Code Art. 24) and also lack of regulations twe brders that may
become a crime during its application, assessintpéeye of this matter
would be defective.

Law (or regulation) does not regulate the matteroadier, but it
regulates on giving instructions to nurses by dectabout medical in-
tervention in a concrete case and their relatiopshi “receiving orders-
giving orders”. The problem here occurs in thisiclg, when this relati-
onship constituted with the law or regulation ankden there is a conce-
rete case on doctors and nurses are in the samecalddtervention
team and nurses follow the order given by doctors.

That's why, the problem originated by the regulataoesn’t oc-
cur because of the cooperation between nurse aotbdand their rela-
tionship about giving and taking instructions abouters, but it is rela-

* Ozyesin Universitesi Hukuk Fakiiltesi Ceza ve Ceza Mummagsi Hukuk Qretim
Uyesi.



23¢ Hemyirelik Yonetmelti'nin 6. Maddesine Uygun Hareket Eden Hé
Cezalandirilabilir mi?

ted to the matter of order and how nurses can pietiie crime related
result.

The order given within this relationship doesn’altg related to
the subject of this problem examined in this agtighd this cooperation
and following the instructions are related to medilaw and law itself.
For assessing clearly, that relevant regulation® exculpate criminal
liability of nurse, constitutional and legal proiess about carrying out
the order given by competent authority should banmemed. Turkish
legislation forbids to justify criminal order thaé regulated by regula-
tion. Despite of the provisions of the regulatioaspurse who follows
orders will be held responsible in addition to trebility of doctor who
gives the order.

KeywordsCriminal liability of nurse - horizontal and vedal col-
laboration - carrying out the orders given by corigm authority -
execution of law enforcement — excuse — justibcatijustifiable order -
division of labor in medical intervention
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Hukuk devleti, kanuna/hukuka aykiri olsa bile meamiastin bu
emri yerine getirme yukUmlU§iiini kabul anlamina gelmez. Aksi tak-
dirde, yoneticilerin/amirlerin/Ustiin keyfi davranhukukla gdeger go6-
ralir ki, bu mantik bizatihi hukukla Bdasmaz. Ayni sekilde, as-
tin/memurun ald@ emri her zaman tsti/amiri ile tarp dezerlendirme-
si, hem ast-Ust #kisinin yaratily neden ve amaciyla hem de
isin/hizmetin yaruttlmesi gereklilikleri ve emrin g hizmetle bg-
dasmaz. Emir acikca hukuka/kanuna aykiri ise, buneré yerine geti-
renin sorumluluktan kurtulmasi hukuka uygun kaluilezmez.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

TipHD - Say!: 10/ Yil: 2016



IDARE HUKUKU iLKELER i ISIGINDA HEM SIRELiK
YONETMEL IGI'NIN 6/d MADDESI UYARINCA HEM SIRENIN
SORUMLULU GU

(THE LIABILITY OF NURSE IN ACCORDANCE WITH NURSREBGULATION
ARTICLE 6/d IN LIGHT OF PRINCIPLES OF ADMINISTRATNIQAW)

Dog. Dr./Assoc. Prof. DrSerkan CINARLI "
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Hemsirelik Yonetmelgi'nin 6/d maddesi ile hegirelerin hekim-
lerden aldiklari direktifler karsinda hastada meydana gelen zararlardan
sorumluluklari sinirlanmak istengtir. Biz bu calgmada idare hukuku
acisindan kamu gorevlisi hemelerin bu diizenleme kgsinda disiplin
ve tazminat sorumlufgunu yorumladik.

Anahtar Kelimeler : Hensirelik Yonetmelgi, hengirenin hukuki
sorumlulgu, hemgirenin disiplin sorumlulgu

ABSTRACT

The aim of article 6 of the Nursing Bylaw is totries liability of a
nurse because of the injury occurred in patienviofue of the instructi-
ons given by the doctors themselves. The purpogesostudy is to re-
veal the disciplinary nad indemnity responsibiliiythe nurse as a pub-
lic servant against regulation in article 6/d oftkaid bylaw.

Keywords:Nursing Bylaw, Legal Liability of Nurse, disciplirya
responsibility of nurse
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24( Idare Hukukulkeleri Isiginda Hergirelik Yonetmefi'nin 6/D Maddesi
Uyarinca Hengirenin Sorumluligu

1- Hengirenin, hengirelik hizmetinin gerektirdii bilgi ve beceriye
ili skin eksiklikler nedeniyle meydana gelen kusurlardafay! sorumliu
tutulacaina iligkin ictihatlar artik yerlgmistir.

2- Hemgirenin mesleki bilgisi dahilinde tespit ditibir hatali kle-

mi hekimden yazili bir onay alarak uygulamasi dwada hergirenin
sorumluligunun ortadan kalkageni her zaman sdylemek mimkin de-
gildir. Yonetmeligin maddesi eksik dizenlegtir. Hekime ulgilamayan
acil durumlarda ne yapilaga diizenlenmengtir. Boyle bir durumda
hekime ulallana kadar beklenemeyeiee gore herire zaten mesleki
bilgisine gore uygulama yapmamak durumundadir.

3- Kanimizca ilgili maddenin fikrasi hgirenin mesleki bilgisi di-
sinda hekimin uzmanrgini gerektiren konularda hastanin zarar gétece
distndltyor ve hekime ufabilecek yeterli sire bulunuyorsa hekimin
Israrl s6z konusu ise yazih olarak kayit altinaabk uygulanir olarak
revize edilmelidir. Bu haliyle milak ve yetersiz bir dizenlemedir.

4- Disiplin sorumlulgu acisindan ise hekimin yazili 1sraring-ra
men glemi yapmayan hegireye kademe ilerlemesinin durdurulmasi
cezasl verilebilecekken, zarargieas! durumunda sugcstel eden fiiller
ile ilgili ceza yargisi hukamleri ayr kalmak «du ile yazih talimat ve-
ren hekimin sorumlu olagani disinmekteyiz.

Sonug olarak, kanimizca yonetmelikte ki dizenleraashienin
sorumlulgunun sinirt ¢gizmek adina bir yakim getirerek uygulamada
ki teredditleri giderme adina olumlu bir adim ggdirinse de mesleki
bilginin yeterli old@u durumlar ayrimina gitmemesi ve hekimesuéa
mayan halleri diizenlememesi acisindan mutlakaeed#melidir.

Yazinin devamina, dergimizin dergimizin
2016 tarihli 10. sayisindan ulagabilirsiniz

TipHD - Say!: 10/ Yil: 2016
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