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Anayasa Hukuku Dergisi C karken ...*

1 Nisan 2011'de kurulan Anayasa Hukuku Ananalar Dernei (Anayasa-
Der), Tuziinde belirtlen amaclar deultusunda etkinliklere béam ve aradan
gecen bir yI gibi ksa say labilecek zaman dila¢ kurumsallana yolunda somut
ad mlar atm bulunuyor.

Anayasa-Der, Anayasa Hukuku Uluslararas DerrfeACL) taraf ndan y Ida
iki kez duzenlenen yuvarlak masa toplantlar nda2011’in ilk yar s ndakine ev
sahipli i yapt (28-29 Nisan). Ulkemizde ilk kez gercekiglen boyle bir toplant,
Turkiye'nin scak gundemini olturan “Anayasann Yenilenmesi” konusuna
6zgulendi. Toplantya, Brezilya'dan Cin Halk Cumiyatine, Giney Afrika’dan
Avusturalya’ya, onlarca ulkeden, uluslararas &leekan nan ¢ok say da anayasa
uzman katld. Toplantya izleyici olarak kat Imyo un oluu ve tart malar n can-
Il , yurt d ndan gelen konuklar Gizerinde ¢ok olumlu izlenimjaratt ; Turkiye'de
anayasal sorunlar n 6nemi ve gincélliakk nda dorudan bilgi edinmelerini sdad .

Anayasa ve hukuku, sadece ulkemizdeildebitin dinyada, Uzerinde yan
bir bicimde cal lan bir hukuk, siyaset bilimi ve insan haklar igigidir. Ortak
bilimsel etkinlik ve yay nlar, giderek daha cok/sta yap Imaktad r.

Bolgemizde tank olunan anayasal ve siyasal démier de, Turkiye'deki
anayasal calmalar n 6nemini ulusal s nrlar 6tesine ta  bulunuyor.

Ulkemizde, son vy llarda, gerek anayasa iizerine ayalmeslekta say s nda,
gerekse bu alanda argosteren yay nlar, kayda d&r. Bununla birlikte, anayasa konu
ve sorunlar na 6zgulenen bir sireli bir yay na daguihtiyag, uzun zamandan beri
hissediliyordu.

Avrupa Devletlerinde yap lan bu tir yay nlar, sdli s nrlar ¢coktan an
bulunuyor. Bunlar, karla trmal anayasa hukuku cahalar na en elveri yay n-
lard r. Boyle bir ilev, Anayasa Hukuku Dergisi icin de gecerlidir. &d@msa-Der’in
IACL dyeli i dikkate alnd nda, Dernein bir yayn organ olarak dindlen
Dergi’'nin, sadece ulkemizdeki anayasa tamblar ve Turkce ile snrl kalmas
di dnulemezdi.

Dergi ad icin ¢ dilin birlikte kullanImas, b&glbir amacla 6rtimektedir.
Dergi dan ma kurulu Gyelerinin ¢aunlu unun diinyan n bek tas ndan seckin anayasa
hukukcular ndan olunas da, bu sireli yaynn uzun vadeli érdizerine fikir
vermektedir.

Bu bak mdan, ilk say nn, IACL ve Anayasa-Debiili inde yap lan “Anayasa-
nn yenilenmesi” Uzerine yap lan uluslararas taptda sunulan bildirilere 6zgulen-
mesi anlaml d r.

Yay nlama gorevini Ustlenen Legal Yay nevi, ©nelii tarihi ilevi yerine
getirmektedir.

Uluslararas hakemli Anayasa Hukuku Dergisi'ninkeithizde, bdlgemizde ve
diinyada, insan haklar n n, demokrasinin ve hukulkstiinlii intin ilerletiimesine katk da
bulunmas dileiyle...

brahim ©. Kabolu
21 Nisan 2012

" ngilizce cevirisine dergimizin 2012 y | 1. say dan ulaabilirsiniz.



ONSOZ

Nisan 2011'de yap lan AHUADstanbul Yuvarlak Masa toplants nn
kitapla yor oldu unu gérmek beni son derece memnun etti. Yuvarlakava
toplants ve buradaki canl tanmnalar, en az dort dnemli noktayaaiet
etmektedir.

Oncelikle, stanbul Yuvarlak Masa toplants ve Tirk yazarlabn
toplantya katk lar ile bu ciltte yer alan Turk zalar, Turkiye'deki sivil
toplumun dinamik yap s n ortaya koymaktad r. Dumyafarkl Ulkelerinde ve
belki de Ozellikle Bat Avrupa’da, Turkiye Uzerirtart malar stereotipler
duzeyinde ve iki “kamp” aras ndaki gercek dkutuplama eklinde basite
indirgemeye yo6nelik yanl bir e ilim mevcuttur. Gergek bundan ¢ok daha
karma k ve esas nda dunyan n geri kalan n n, anayasatma ili kin konular
da dahil olmak Uzere, Turkiye'de yanan tart malar n ¢cok yonlaluinden ve
farkl | klar ndan 6 renecei ¢cok ey var. Bense gecnte, nsan haklar ve
terérle miicadele alannda Birtai Milletler Ozel Raportérii oldwm
doénemde, bilhassa Turkiye'deki terdrle micadeleyasn ve uygulamalar n n
uluslararas nsan haklar normlar na uyguniunu deerlendirmek amac yla
2006’da Turkiye'ye yap lan ulke ziyareti s ras nolarada yaanan tart ma ve
geli melerle yak ndan ilgilenme olanayakalam t m*.

kinci olarak bu kitap, anayasa hukukunun ve anayasakuna ilikin
akademik bilgilerin gercek dinya icin ne kadar amlaoldu unu ortaya
koymaktad r. Her ne kadar s6zi gecen para, glgyeset olsa da, bunlar bir
normatif boluk icinde ilemezler. Anayasa hukuku, anayasann hukuki
balaycl ve bir anayasan n nas | yenilenmesi geréké ili kin anayasada
mevcut kurallar gibi meseleler bia olmak Uzere toplumsal konularda son
derece buyuk bir 6neme sahiptir. Para, gu¢ ve ldktei ile nelerin
yap Imas na izin verilecé ve hatta nelerin mimkin olabilecekonusunda
snrlar koyar. Ayrca anayasa hukuku, temellerlmiyik oranda felsefi
geleneklerden alan bir disiplindir; bu nedenle, diesin rlar n n bilincindedir
ve kimi durumlarda yasaya sayg duyulmamas na kadaabilecek ar
bicimsellikten ka¢ nmak gerekinin fark ndad r. Anayasa hukuku, kendi
s nrlar n n fark nda ve toplumsal gotéri dikkate almaya haz r oldu sirece,
toplumsal dei imi ybneten usul ve esas kurallar ortaya koymagiizetme
i levini yerine getirebilecektir.

Uctincii  olarak, stanbul Yuvarlak Masa toplantsnda bulunan
uluslararas konumac lar ve kat | mc lar ile buradan ¢ kan bu ci#tyssinde,

" ngilizce cevirisine dergimizin 2012 y | 1. say dan ulaabilirsiniz.
! For the mission report, see UN document A/HRC/4X86.2.



uluslararas bak ac¢syla karlatrmal bak ag¢snn, Tirkiye'deki
tart malarla dorudan etkileime girmesine olanak sknm tr. Tahmin
edilecei Uzere bugln Turkiye'de tartlan meselelerin birgainun benzerleri,
dunyan n farkl Glkelerinde, bugiin ya da gegmiyaanan anayasal gefneler
suresince de yanm tr. Belki de uluslararas gorierle kar la t rmal
gori lere bu kadar ihtiyac duyulmas n n nedeni, anaylagiukuna ilikin
akademik birikimle zengin felsefi diince gelenekleri aras ndaki gicli da.
Batin dlkelerin anayasa hukuku getilerinin kendilerine has 06zellikleri
olmas na ramen, bu uluslararas gotar yine de anlam ifade etmektedir.

Doérdinci ve son olarakstanbul Yuvarlak Masa toplant s ve buradan
¢ kan cal malar, AHUAD’ bir o6rgit olarak geltirmenin salayaca
imkanlar ve 6nemini ortaya koymaktad r. Dil fardan kaynaklanan engellere,
yasal sistemlerle gelenekler aras ndaki farkl F&alaa men, corafl s nrlar
aan kar la trmal ve uluslararas tarmalarla fikir al veri lerine yonelik
daimi bir ihtiyac mevcuttur. Birgcok anayasal konuilakin tart malar,
nitelikleri itibariyle, uluslararas ve kireseldidnayasa Hukuku Uluslararas
Dernei’'ne, bu tart malar icin forum oluturmas bak m ndan ihtiya¢c vardr.
Dinya cap ndaki bu tartnalara kat lan insan gruplar geleidikce AHUAD,
kendisini, yayg n uyelie dayal ve uyelerin aktif katl mn skyacak bir
faaliyet programna sahip bir Uye o6rgltieklinde gelitirmek ihtiyac
hissedecektir. Buginiin anl k elektronik kiresdii il diinyas nda AHUAD,
dinyan n farkl bdlgelerinden anayasac lar aragkndeti imi kolayla t racak
olan kendi web sitesi ile birlikte interneti, bugiikadar kulland ndan ¢ok
daha fazla kullanmal d r.nternet bloglar veya e-posta adres listeleri ile
birlikte sunulan tematik ararma gruplar m z, bu yonde daha h zl ilerlemek
icin iyi bir ba lang ¢ olmaktad r.

Bu dnemli cildi meydana getirerek gercekieikleri ba ar | ¢cal madan
dolay editérleri kutluyorum.

Profesdr Martin Scheinin
AHUAD Bakan



SUNU ~

ANAYASANIN YEN LENMES

(ANAYASAL DUZEN N DEVAMLILI | SUREC NDE KURUCU
KT DAR SORUNSALI)

Yuvarlak masa toplantsnn amac, anayasay yapetlisi Uzerine
yeniden duinmek. Bu diince, derin krlmalardan sonra yeni anayasan n
kabul edildii halleri d ar da b rakarak, anayasal hukuki diizenin devaml |
ekseninde yeni bir anayasan n haz rlanmas Uzefinenla acak. Bu, ayn
zamanda Turkiye'ninu anda i¢inde bulundw sirecle 6rtimektedir.

Ola anustt donemlerde anayasa yap Imas ihtimalindeyckufaaliyet,
radikal siyasi-anayasal krlmalarn ard ndan alu giic dengelerine bla
olarak ortaya ¢ kmaktad r. Anayasal hukuki dizeshevaml | esas al narak
anayasa yap Imas ihtimalinde ise, bir anayasaenmiyenisinin almas stz
konusudur; zira eski anayasa yenisiyle idgrilmektedir. Burada, bir
Anayasan n kendisinin yerini alacak bir dii icin ortadan kalkmasn
gerektiren bir « timden yenileme » manbulunmaktad r.

Bu anayasal gegi hangi usulle gercekldrilecektir? Kukusuz
yurdrlikteki Anayasa, anayasan n yenilenmesindiili usuli yolu éngérmi
olabilir. Bununla birlikte, cada Anayasalar n ¢caunlu unda, bu konuda k smi
de i ikli e ili kin kurallar koymakla yetinilmektedir. Tam deime ili kin
hiakumler, oldukca istisnai niteliktedir.

Klasik anayasa hukuku tetisine gore, asli kurucu iktidar n uymakla
yukimli oldu u hukuki kurallar bulunmamaktad r; ¢iinkil yeni biragasa ve
yeni bir hukuk dizeni kurulmaktad r. Oysa tirev dau iktidar, asli kurucu
iktidar taraf ndan arta balanm tr. Baka bir deyile, birincisi, yani asli
kurucu iktidar, siyasi alana ikindir; hukuki alana del; buna kar | k, tirev
kurucu iktidar hukuk alan na girer, zira kendisimiayet etmesi gereken hukuk
kurallar vardr.

Bununla birlikte, iki duruma da bakarak, birincisirgercekten mutlak
ve snrsz olduu tart labilece i gibi; ikincisinin, birincisinin koymu oldu u
kurallarla bal oldu u ve bu kurallar n uygulanmas nn olas bir yarh sa
denetime tabi olup olmad meseleleri de ayr ca sorgulanabilir.

Usuli ve ekli a¢ dan, « anayasan n maddi s nrlar », k shii iklik
anlay na tekabul eder. Bu durumda soruyu sormak uygun olur: asli kurucu
iktidar, gelecek kuaklar n iradesini ipotek alt na alma yetkisine gamidir?

Bu tlr bir soru, radikal bir krIman n ard ndan zZhdanan bir Ana-
yasan n s6z konusu oldu hallerde, ¢cok daha nmei hale gelmektedir. Bu
bak mdan, 7 Kas m 1982 tarihli Turkiye Cumhuriy@thayasas, bu konuda

" ngilizce ve Frans zca cevirisine dergimizin 2012 . say s ndan ulabilirsiniz.



oldukga ag klay ¢ bir ornektir. S6z konusu Anayad®87'den bu yana
de i tirilmi  ve yeniden bicimlendirilmiir. Ard arda gelen de ikliklerle

hukuk devletinde onar m yoluna gidilmesine meen, 1990’lar n bandan

itibaren slregelen yeni anayasa aray hicbir zaman guncellini

yitirmemi tir.

Anayasa Mahkemesi, 2008'de gercelilden anayasa dé ikli ini
uygun bulmamtr. Anayasa Mahkemesi, anayasann id&ilmez
hukdmlerini koruyan maddeyi uygulayarak, ddérilen maddelere yap lan
eklemeleri iptal etmtir. Boylece, Mahkeme, iki anayasal hikim kategoris
aras ndaki iliki do rultusunda de tirilemez  hikimler  blokunu
geniletmi tir...

Bu karar, 1982 Anayasas, “timden yenilenme* karabngérmedii
icin, anayasan n deé tirilmesinde izlenecek usul Gzerine tamalar yeniden
balatm tr. Ku kusuz, koruyucu hikmin kald r Imaseklindeki usuli yol
d lanmam tr. Bununla birlikte, bu tur bir girim, siyasal rejimin gelecé
konusunda bir konsensis (oyd&) salanmadan tahayyul edilemez.

Ba ka bir deyile, anayasal gegimevcut sistemin verileri doultusunda
gercekletirilece i icin,"kurucu iktidar”, hukuk teknii (de i iklik usuld) ile,
insan haklar nn altyap sn olturdu u bir demokrasi (zerine konsensus
salamak icin siyasal alann (ankaa, diyalog, mizakere, ...) birbirine
eklemlendii bir ekilde oluturulmal dr.

Gergekten de, yeni anayasa araa yonelik olarak sivil toplum
orgutlerinin giriimiyle haz rlanan ve kaleme al nan 6n projeler agarlar,
yeni bir temel normun olturulmas yoénundeki yurtta iradesini
yans tmaktad r. Bununla birlikte, s6z konusu iradejasi iradeyi harekete
gecirmeye yetecek olcide etki yapmam Ayrca, yeni bir anayasann
iceriksel o6zelliini ilgilendiren c¢al malar n ceitlili ine kar |k, kurucu
iktidar n yap s yeterli 6lgtide lenmemitir.

stanbul bulumas, yaanm bir deneyimden yola ¢ karak, ancak hi¢
uphesiz karla t rmal anayasa hukuku biam nda « anayasal hukuki diizenin
devaml| surecinde kurucu iktidar » yollar Uzerine ana@&r n ortak
¢6zUm aray olarak da 6zetlenebilir. K sacas, Anayasa HukUMuslararas
Derne inin yuvarlak masa toplant s n n ana amac n, lindan kurucu iktidar
a¢ s ndan fikri catlili in zenginletiriimesi, di er yandan da Turkiye'nin
anayasal yolunun ayd nlat Imas diurmaktad r.

brahim O. Kabolu
(Yurttme Kurulu Uyesi/ UAHD: Ocak 2004-Aral k 2010)
Anayasa Hukuku Profesori
Marmara Universitesi
4 Haziran 2010, stanbul
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ANAYASACILIK VE TURK YE'DE ANAYASAL
HAREKETLER

(CONSTITUTIONALISM AND CONSTITUTIONAL
MOVEMENTS IN TURKEY)

Prof. Dr. Jean Marcou
Grenoble (Fransa) Siyaset Cahalar Enstitlsu
stanbul (Turkiye) Frans z Anadolu Atamalar Enstitlsi, Arat rmac

OZET

Do rudan 12 Eylul 1980 darbesinden da 1982 Anayasas, gegirdibirgok
dei ikli e ramen Turkiye’de halen itirazlara konu olmaktad r. Biwazlar, bugin
yeni bir anayasa metni yaz Imas n gindemeysm ve zengin ve kokli bir anayasal
harekete dayanan tarmma ve projelere neden olnur. Tirkiye, 6zellikle,
laikle tirilmi devlete ramen fazlaca Musliman kalmtoplumla batya 6zgl liberal
ilkeleri uzlatrmay baarm tr. Arap Bahar déneminde bu melez yap daha quok 6
¢km tr cinkd bu yap nn, iktidar n anayasdlalmas na yonelik bitmek bilmeyen
¢abalar ; bir yandan orduyu siyasi alan terk eenegrlarken, dier yandan siyasi
slam sekuiler parlamenter rejimle butttileneyi baarm tr. Bugun rahatl kla “Turk
modeli” olarak adland rabilecaniz bu modele duyulan ilgi, buyik oranda bu anayas
tecribeye dayanr; bugin bu tecribenin heye ramen gercek anlamda hukuk
devletine dayal bir demokrasiye ula ulamad n ve bir 6érnek oluturup
olu turmad n sorgulayabiliriz.

Anahtar Kelimeler: Turk Anayasas , “Tiurk Modeli”, AKP, Sivil anayasa

ABSTRACT

The Constitution of 1982, which was a direct resifilthe September 12 1980
Coup, remains contested in Turkey, despite numeamendments. This dispute led to
debates and projects that are now considering drgfa new Constitution. Such a
process is the last part of a rich and ancient ditmsonal movement. Turkey has
succeeded in marrying liberal principles of Westerigin to a society that remains
deeply Muslim, despite the secularization of tlaestSince the Arab Revolutions have
broken out, this hybridity is observed. Its relesdl pursuit of powers constitutionalization
has been successful in forcing the military to éethe political arena, as it managed to
integrate political Islam to a secular parliamengasystem. The current interest in what we
like to call "Turkish model" is partly based onsthéxceptional constitutional experiment.
But one could wonder if it has really managed taldish a democracy based on a true
rule of law, and if it can be shown as an example.

Key Words Turkish Constitution, “Turkish Model”, AKP, Civélh Constitution
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LE CONSTITUTIONNALISME ET
LE MOUVEMENT CONSTITUTIONNEL EN TURQUIE

Professeur Jean Marcou
Institut d’Etudes Politiques de Grenoble (France),
Chercheur associé a I'Institut Francais d’Etudesafaliennes
d’Istanbul (Turquie)

RESUME

La Constitution de 1982, directement issue du cdiiiat du 12 septembre
1980, reste contestée en Turquie, en dépit desdanants nombreux, dont elle a été
I'objet. Cette contestation a débouché sur un déitatles projets qui envisagent
aujourd’hui la rédaction d'un nouveau texte fondautad et qui s'inscrivent dans un
mouvement constitutionnel riche et ancien. La Tigrqunotamment réussi a marier
des principes libéraux d'origine occidental a unecigté qui reste profondément
musulmane, en dépit de la laicisation de I'Etat:h&ure des printemps arabes, cette
hybridité est trés observée, car sa recherche pbstide la constitutionnalisation du
pouvoir est parvenue a contraindre I'armée a quittarene politique, tandis qu’elle
réussissait a intégrer l'islam politique a un régrparlementaire sécularisé. L'intérét
actuel pour ce que I'on se plait a appeler « modele » repose en partie sur cette
expérience constitutionnelle avérée, dont on peutlamander néanmoins si elle a
vraiment réussi a fonder une démocratie reposantusuEtat de droit véritable, et si
elle peut se poser en exemple.

Mots-clefs :Constitution turque, “modeéle turc”, AKP, Constitom civile
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ANAYASA: YEN LEME ARAYI |VE DE KL KLER N
SUREKL L ARASINDAK K LEM

(CONSTITUTION: DILEMMA BETWEEN THE QUEST FOR RENEWHND
THE CONTINUITY OF AMENDMENTS)

Prof. Dr. brahim O. Kabo lu
Marmara Universitesi

OZET

1982 anayasasn yenileme dicesi, 1991 yasama secimleri srasnda
tart Imaya baland . Fakat aradan gecen iki opllk zaman diliminde TBMM,
yenileme iradesinden ¢ok deiklik cal masn ortaya koydu ve 1987-2010 vy llar
aras nda, Anayasa illeklinden hayli uzakla r Id . Bununla birlikte, yenileme ihtiyac
ortadan kalkmad. 2011 yasama secimlerinden sorgai \anayasayayonelik
¢al malar, zorluklar na ramen surdurilmektedir. Bu konuda kayda ele gelime,
TBMM'de temsilcisi bulunan dért partinin ie temsil ilkesine dayal bir Anayasa
Uzla ma Komisyonu'nurkurulabilmi olmas d r. Komisyon, yaklak alt ayl k "goriu
toplama" dénemini geride b rakt ve 2012 May s btibariyle "taslak metni" yazmaya
balad. Burada bdca sorun, Komisyon'un, tlkenin kazan mlar Kar la trmal
anayasa verileri aras nda sentez yoluyla, "insdtahaa dayanan demokratik ve laik
bir hukuk" devletini yeniden ira edecek bir metni ne dlclide ortaya ¢ karabilece
noktas nda toplanmaktad r.

Anahtar kavramlar: Ola an Ddénemde Anayasann Yenilenmesi, Anayasal
De i im, Yeni Anayasan n Anlam

ABSTRACT

Discussions regarding the idea of renewing the 1888stitution began during
the 1991 legislative elections. However, for a spatwo decades, the Grand National
Assembly of Turkey has done constitutional modifina but not demonstrated a clear
intent to renew it; and the Constitution has coesably changed from its original
version from 1987 to 2010. Nevertheless, the need fenewal has not disappeared.
Works on a new constitution launched after the 26lettions still continues despite
all difficulties. A significant progress is thatuiopolitical parties who have groups in
Parliament have established a Constitution Contidia Commission on the basis of an
equal representation. The Commission left behingl “donsultation” process that
lasted for about six months and began to draw ep‘thaft text” as of May 2012. The
main question is now focused on to what extentQbeimission can provide a text
which can rebuild the “secular, democratic, ruledafv state based on human rights”
through a synthesis of acquisitions in the courang data taken from comparative
constitutional law.

Key words: Renewal of a Constitution Within the Framework die t
Constitutional Legal Order’'s Continuity, Constitoial Amendments, Meaning of a
New Constitution
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RENOUVELLEMENT DE LA CONSTITUTION EN TURQUIE:
ENJEUX ET DEFIS

Professeur Ibrahim O. Kabo lu
Université de Marmara (Istanbul)

Professer invité dans plusieurs universités étraege

RESUME

La Constitution de la République de Turquie du #emsbre 1982 a été
modifiée et révisée une quinzaine de fois a palér1987 jusqu'a 2010. Par ces
modifications, les deux tiers du texte constitutieinont été renouvellés. Toutefois, la
quéte d'une nouvelle constitution n'a pas cesséaidegeux décennies. Une nouvelle
constitution, mais par quelle procédure et par goetenu? Puisque la Constitution en
vigueur ne prévoit pas d’'une révision totale, lelgfeme du pouvoir constituant a été
longuement discuté. Les propositions qui visaiéétablissement d’'une assemblée
constitutionnelle issue du suffrage universel n'gais étés acceptées. Finalement,
I’Assemblée nationale a pris l'initiative pour l&daction d’'un nouveau texte a la suite
des élections Iégislatives qui ont eu lieu le 1 RO11. L 'incertitude régne en ce qui
concerne la procédure a suivre alors gqu’une Cogiomscomprommissoire pour la
(nouvelle) Constitution a pris le soin de la rédactdu nouveau texte. Quant au
contenu de la nouvelle constitution, il est trop te prévoir si les acteurs
politiques sont en mesure d’'assurer un consansusium sur les nouvelles regles et
nouvelles institutions ainsi que nouveaux mécarsso® freins et d’équilibres d’'une
nouvelle constitution.

Mots-clefs: Renouvellement de la Constitution Dans le Cadréadgontinuité
de L'ordre Juridique Constitutionnel, Les Amendetag@onstitutionnel, Signification
de la Nouvelle Constitution
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ANAYASANIN YEN LENMES .
KURUCU GUG/KURULU KT DAR: KURAM VE UYGULAMA

(CONSTITUENT/CONSTITUTED POWER: THEORY AND APPLIONY

Prof. Dr. Thomas Flenier
Fribourg Universitesi

OZET

Bu yaz Montesquieu’niin, yasaman n, her zaman ugsilrgereken baz temel
ilkeler d nda ulusun ruhunu izlemesi gerekti soyleyen baz temel gordérini
incelemektedir. Bu ilkeler, egemenin genel s n rtdarak uyulmas gereken hukukun
Ustanla G ile belirlenir. Ayr ca yaz , farkl ulus kavranila goéstererek hem az nin
hem counlu un tiranl n 6nlemek icin uyulmas gereken baz temel deeribrtaya
koymaktad r.

Anahtar Kelimeler: Montesquieu, Ulus, Hukukun Ustiniii Az nlKk,
Co unluk

ABSTRACT

This paper develops some principle ideas of Moniesgwho says that the
legislature has to follow the spirit of the natiercept for some fundamental principles
which should always be respected. These princiatesdefined by the rule of law
which needs also to be respected as general liafithe sovereign. In addition the
paper shows the different concepts of the natiod amkes some fundamental
proposals which should be respected in order tov@né either the tyranny of the
majority or the tyranny of the minorities.

Key words:Montesquieu, Nation, Rule of Law, Minority, Majgri
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ANAYASA YAPIMINDA YONTEM SORUNLARI
(PROCEDURAL ISSUES IN CONSTITUTIONAL CHANGE)

Prof. Dr. Ergun Ozbudun
Bilkent Universitesi

OZET

Makale, timiyle yeni bir anayasa yap m n n ortayargd sorunlar , 6zellikle
glinimiz Tdarkiye'si bdamnda ele almaktadr. Bu sorunlar, ne zaman, rkimi
taraf ndan, nasl| ve ne snrlar icinde sorular Wavramsallet r labilir. Son soru,
anayasa teorisinde ve uygulamas nda ¢ok taal bir sorun olan, mevcut anayasan n
de i tirilemez hukidmlerinin durumunu ortaya ¢ karmaktad

Anahtar Kelimeler: Anayasa yap m nda yonterapayasa de iklikleri, Kurucu
Meclis, TBMM, Tirk Anayasa Mahkemesi, Juristokrasi

ABSTRACT

This article deals with the problems involved i tmaking of a totatlly new
constitution, particularly in the context of Turkey present. The making of a new
constitution, as opposed to ordinary constitutionr@inendments, involves such
questions of when, by whom, how, and within whiclitd. The last point raises the
highly controversial issue of the unamendable miovis of the existing constitution.

Key Words: Procedures in Constitution-making, Constitutionatvisions,
Constituent Assembly, Grand National Assembly, i$hrkConstitutional Court,
Juristocracy
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ANAYASA DE KL KLER N N
ANAYASAYA UYGUNLU UDENET M
(KUSURLARA KUSURLU B R CEVAP MI?)

(REVIEW OF CONSTITUTIONALITY OF CONSTITUTIONAL
AMENDMENTS (AN IMPERFECT RESPONSE TO IMPERFECTIQNS?

Prof. Dr. Lech Garlicki ( nsan Haklar Avrupa Mahkemesi Yarg c)
ve Zofia A. Garlicka

OZET

Anayasa de iklikleri, modern “daha ustin yasa yapma” suredlieri bir
parcas d r. Kimi zaman bu deiklikler anayasa metninin yap s na midahale eder ve
anayasann kimlini yok eder. Bu nedenle anayasa idiliklerinin nas|
de erlendiriimesi gerektine ili kin sorun, olduk¢a 6nemli bir sorundur.

Bu yaz, anayasay ykc deikliklere kar korumak amac yla gelirilen
anayasal duzenlemeler tizerinde yola maktad r.

Bir yandan hemen hemen diinyadaki butin anayasadayasa deé ikliklerinin
kabultne ilikin belirli bir usul benimser. Dolay s yla, anayasemhkemeleri ve/veya
yuksek mahkemeler, anayasa idiliklerinin usulen gecerliliine dair karar verme
yetkisine sahip olabilirler.

Di er yandan baz anayasalar, a¢ckga veya ustl kalsabk, anayasa deik-
liklerinin kapsam ve mahiyetine, esas bak m ndanlamalar getirir. Dolay s yla, anayasa
mahkemesi vel/veya yuksek mahkemelerin, bir anayded ikli inin anayasaya
uygunlu una dair karar vermesi gerekebilir.

Uygulamada, bircok ulkede, anayasa idé&liklerini denetleme giriimleri
olmaktad r ve farkl mahkemeler, bu alandaki yaygtkilerine dair dei ik gori ler
benimsemektedir. Hatta baz durumlarda (Avustubyadistan, Tirkiye ve Ukrayna)
mahkemeler, sadece yarg yetkileri oldau kabul etmekle kalmazlar, ayn zamanda,
bir anayasa dé ikli inin — esas veya usul bak m ndan — anayasaya ajkp olmad -

na yonelik karar da almaktad r.

Anayasa déd ikliklerinin yarg sal denetimi, bir anayasann kinihin ve
do asnn nasl| korunaca sorusuna verilmi kusurlu bir cevaptan blka bir ey
de ildir. Yine de, soru tamamen teorik nitelikte olmaddan, cevap kusurlu olsa da,
hi¢ olmamas ndan daha iyidir

Anahtar Kelimeler: Anayasa dei ikli i, usule ilikin s nrlama, esasa ikin
s nrlama

ABSTRACT

Constitutional amendments are constantly presentha modern process of
“higher law-making”. Sometimes, those amendmertisrwene into the very structure
of the constitutional text and may destroy its tdgnTherefore, the question how to
assess constitutional amendments is a real one.

This paper is focused on those constitutional agements that were developed
to protect constitution against a disruptive ameedm

" ngilizceden ceviren Giilden KURT.



8 Anayasa Dei ikliklerinin Anayasaya Uygunlw Denetimi
(Kusurlara Kusurlu Bir Cevap m ?)

On the one hand, almost all constitutions of theldvimpose a particular
procedure on adoption of constitutional amendmelmsconsequence, constitutional
and/or supreme courts may have a jurisdiction teidie on procedural validity of
constitutional amendments.

On the other hand, some constitutions establisharinexpressed or implied
manner, also substantive limits on the scope amdert of constitutional amendments.
In consequence constitutional and/or supreme caumdy be invited to decide on the
constitutionality of a constitutional amendment.

In practice, the attempts to review constitutioaatendments have been taken
in several countries and different courts tooketiéht positions as to their jurisdiction
on the matter. At least in some cases (e. g. ifridusndia, Turkey and Ukraine) the
courts decided not only to accept jurisdiction lal$o to declare — procedural or
substantive -unconstitutionality of a constitutibaenendment.

Judicial review of constitutional amendments offeoesmore than an imperfect
response to the question how to protect the iderdtitd nature of a constitution.
However, as the problem is not of a purely theoettcharacter, even an imperfect
response may be more useful than no response. at all

Key words: Constitutional amendments, procedural limitatiorssibstantive
limitations
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ANAYASANIN DE T R LEMEZ HUKUMLER
ALMANYA PERSPEKT F *

(THE IRREVOCABLE PROVISIONS OF THE CONSTITUTIONETH
GERMAN PERSPECTIVE)

Prof. Dr. Raingr Arnold
Regensburg Universitesi

OZET

Anayasa’n n Grundgesetz, G{579. maddesine gore, Almanya’da anayasal
reform icin Federal Parlamento (Bundestag) Uydkeriyederal Konsey (Bundesrat)
oylar n n Ggte iki counlu u gerekmektedir. Bundan b&, GG metni de a¢ k bicimde
de i tirilmelidir. GG madde 79'daki de mezlik hikmi uyar nca kimi alanlar
kesinlikle dei tirilemez: bilhassa insan onuru ilkesi (GG maddeild)temel devlet
yap sna ilikin ilkeler (GG madde 20: Cumhuriyet, Demokrasi,sy Devlet,
Federalizm, Erkler Ayr| , Yiuritme faaliyetlerinin yasall ve yasaman n anayasaya
uygunlu u). Ayrca, Uye eyaletlerin varl ve bunlarn federal yasama sirecine
kat I mlar reformla ortadan kald r lamaz.

Anahtar Kelimeler: Temel Yasa (TY), Anayasa deikli i, De i mezlik
hikmii, nsan onuru, Hukukun Ustinlii Bundestag, Bundesrat, Federalizm, Avrupa
Birli i, TY Madde 20'nin lkeleri

ABSTRACT

Constitutional reform in Germany requires, accoglino Art. 79 of the
Constitution (Grundgesetz, GG) a two thirds majoof the members of the Federal
Parliament (Bundestag) as well of the votes of Eegleral Council (Bundesrat).
Furthermore the text of the GG must be expresslgififed. Some matters cannot be
reformed at all, according to Art. 79.3 GG, theclled eternity clause: in particular
the principles of human dignity (Art.1 GG) and bftbasic State structures (Art.
20 GG: Republic, Democracy, Social State, FederaliSeparation of Power, legality
of administrative action, constitutionality of Istftion). Furthermore, the existence of
member states and the participation of them infdukeral legislation process cannot
be eliminated by reform.

Key words:Basic Law (BL), Constitutional reform, Clause ¢éraity, Dignity
of Man, Rule of Law, Bundestag, Bundesrat, FedaraliEuropean Union, Principles
of Art. 20 BL
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LES DISPOSITIONS INALTERABLES DE LA CONSTITUTION:
LA PERSPECTIVE ALLEMANDE

Professeur Rainer Arnold
Université de Regensburg

RESUME

La réforme de la Constitution se réalise, selatidla 79 al. 1 et 2 de la LF, par
une majorité de deux tiers des membres du Parlefddétal (du Bundestag) ainsi que
du Conseil fédéral (du Bundesrat). En outre, l¢etele la GG doit étre expressement
modifié. Selon l'article 79 de la GG, dit la claud&ternité, il s'agit de certaines
matieres qui ne peuvent pas étre reformées : ditydar les principes de la dignité
humaine (article 1 de la GG) et les principes comeat la structure fondamentale de
I'Etat (Article 20 de la GG : République, DémoceatiEtat Social, Fédéralisme,
Séparation des Pouvoirs, Légalité de l'action eletutif et Constitutionnalité de la
législation). En outre, I'existence des Etats-m@slat leur participation au processus
|égislatif de la Fédération ne peut pas étre ébmipar la reforme.

Mots-clefs: Loi Fondamentale (LF), Reforme constitutionnell€lause
d’éternité, Dignité humaine, Etat de droit, BundgstBundesrat, Fédéralisme, I'Union
Européenne, Principes de l'article 20 de la LF.
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YEN B RANAYASA C N/ C NDE
HAKLAR VE OZGURLUKLER

(RIGHTS AND FREEDOMS FOR/IN A NEW CONSTITUTION)

Prof. Dr. Meltem Dikmen Caniklio lu
zmir Ekonomi Universitesi

OZET

Anayasalar, siyasal iktidar n elini giclendirmekinigde il, siyasal iktidar
s nrland rmak amac yla yap Insa anayasal bir devletin kurucu belgesi olma nitali
kazanrlar. Bu snrlamann gdi yol ve ydntemleri vardr. En levsel olanlar
yarg nn muhalefetin ve kamuoyunun ayd nlanmasa layacak her tirla iletim
kanal nn gorevlereni gerekti gibi yapmalarna frsat verir nitelikte hakamleri
anayasaya koymak, bir ba deyile iktidar s nrlayan gugclerin 6niinii acarak hak ve
Ozgurlukleri glvence alt nda tutmakt r.

) Demokratik bir anayasan n oncelikli dizenleme alaaklar ve 6zgurliklerdir.
Ozgurluk oncelikle siyasi bir sorundur ve bir demaside 6zgirlik talep etmek, ortak
yaam alanmzn tim bireyler a¢ s ndanitepayla lacak 6zgurlikler dizeni olarak
dizayn nda hukuku géreve camak demektir.

nsan haklar ilkesel olarak bireyi, siyasi iktidarkeyfi otorite kullanmnn
tehlikelerine kar koruyan haklardr. Gugcler ayrl ilkesi gicin her tarli
tekelle mesine kar geli tirilmi  bir dizi arac ifade eder. Anayasalar bu araclar,
kurum ve kurallar ile tandklar ve koruduklariirece yurttdar n hukuka aykr
midahalelerden korunduklar ndan sz edebiliriz. apalyla sadece haklar ve
6zgurliklere vurgu yapan ya da hak ve o6zgurluklergusunu, bu o6zgtrlukleri
koruyacak anayasal araclar ve demokratik dizeniekigrinden bams z bir bicimde
kurgulayan bir anlay sorunu c¢6zmez. Anayasay haklarn ve 6zgurliklerin
olabildi ince en geni uclarda tan nmas ve korunmas anlam na 6zgileeksik bir
bak a¢sdr.

Bir baka deyile sorun iki boyutludur.Birinci boyutunda siyasitidar n
midahalelerine kar hak ve 6zgirlik alanlar n n nas| korunabileckonusu vard r.
Dolay s yla hak ve ézgurlukleri en gers n rlar icinde tan mak kolay bir ¢céziimdur ve
anayasal demokrasilerde hak ve 6zgurliklerin deatide tirilmesi sorununu hicbir
ekilde c6zmez. Koruma yol ve yontemlerine odaklakmbu konuda c¢ozumler
Uretmek zorunday z.

Anahtar Kelimeler: Anayasa, Haklar ve Ozgiirliikler, Demokrasi, Analasa
devlet, Anayasal demokrasi, Siyasal iktidar, Anayas rlar

ABSTRACT

A constitution achieves the character of foundingoastitutional government
when it limits political power, but not when it cigs favor with those in power. There
are various methods of limitation. The most fun@iconesinclude clauses allowing all
kinds of channels of communication, opposition gublic in a constitution.Put
another way, they secure rights and freedoms bylogking the forces limiting the
power.

The primary role of a democratic constitution isganising rights and
freedoms. Freedom is a political issue.To requestdom in democracy means asking
law to take action to design a set of freedomsesthdny all people in the common area
of living.



12 Yeni Bir Anayasagin/ ¢inde Haklar ve Ozgurlikler

Human rights, principally protect people from thelipcal power using the
authority arbitrarily.The principle of separationf @owers includes a range a file of
instruments against the monopolization of powerldhg as constitutions recognize
and protect these instruments, we can say thetopeis protected against illegal
interventions.Therefore, neither a perspective ooy only on rights and freedoms,
nor doing this independently from constitutionastimments and democratic system
which will protect these rights solves the probldiis a weak point of view that
constitutions will specifially aim at recognizingiéh protecting rights anf freedoms as
widely as possible.

In other words, the issue is two —dimensional. Hmwprotect rights and
freedoms against the interferences of the politipalver is the first dimension. The
second dimension is how to protect them among peldps means that recognizing
rights and freedoms as widely as possible is ay sakition but does not democratize
right and freedoms in constitutional democraciese ¥hould focus on protective
methods an create solutions.

Key words:Constitution,rights and freedoms, democracy, constitutionalestat
constitutional democracy, political power, congiibnal limits
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YARGI BA IMSIZLI | G N ANAYASAL ONER LER

(CONSTITUTIONAL RECOMMENDATIONS ON PROTECTING JUARLC
INDEPENDENCE)

Prof. Dr. Sibel nceo lu
stanbul Bilgi Universitesi

OZET

Turkiye'de yargnn bamszl ve tarafszl n givence altna almak icin
Anayasada bir dizi hikme yer verilmesine ihtiyagdva 2010'da yarg alan nda
onemli Anayasa de iklikleri yap Im tr, fakat bu dei iklikler yargy ba msz ve
tarafs z hale getirementir. Bu tebli de uluslararas belgeler esas al narak yeni
Anayasada hangi hikimlere yer verilmesi gerékitterinde durulmaktad r.

Anahtar Kelimeler: Yarg, Ba ms zl k, Tarafs zl k

ABSTRACT

In Turkey in order to guarantee independence angamiality of the judiciary
it is required to establish many provisions in tiew constitution. In 2010 a significant
constitutional amendment has been done regarding jtidiciary, however this
amendment would not be sufficient to render thécjady independent and impartial.
In this paper, it is focused on the provisions fieggl, on the basis of the international
documents.

Key words judiciary, independence, impartiality
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YASAMA
(THE LEGISLATIVE POWER)

Dog. Dr./Assoc. Prof. DrMurat Yan k
stanbul Universitesi

OZET

Yasama, mevcut Anayasamzn 75.-100. maddeleri ratasdizenlenmiir.
Yap lan dei iklikler ve kamuoyundaki tartmalar deerlendirildi inde ulkemizde
Yasama ile ilgili bir tak m sorunlar n varln n sirdiiti sonucuna var labilir. Ayr ca
anlan dei ikliklerle, anayasann mantksal i¢c tutarlhn ve bitinlGundn
kaybolduu ve entegre leyi sisteminin bozuldw da rahatl kla séylenebilir. Art k
sivil, 6zgurlikct ve demokratik yeni bir anayasagereklili ine ili kin kamuoyunda
genis bir uzlama bulunmaktad r. Calmam zda bu daultuda yasama ile ilgili &nemli
gordi tmiz baz sorunlar ve mimkin oldumca ¢6zUm 6nerilerine d@ameye
cal aca z.

Anahtar Kelimeler: Yasama, Egemenlik, Temsil, Secim, Yasa Yapm,
¢tuzuk, Yasama Dokunulmaz|

ABSTRACT

Legislative power is regulated in the Turkish Cidogbn of 1982, from articles
75 to 100. When we look at amendments and puldicugsions, we can reach the
conclusion that there are still some problems Jdthislative power in Turkey. It can
be easily claimed that, with these amendments,ctieerence and integrity of the
Constitution disappeared and the functionalityhef Constitution broke down. Finally,
public opinion has determined that Turkey needsematratic liberal constitution
made by civilians. In this study we would like k¥plere some of the most important
problems related to the legislative power of Turkag offer solutions for them.

Key words: Legislation, Sovereignty, Representation, Electibaw making,
Internal regulations, Legislative immunity
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YURUTME
(EXECUTIVE)

Dog. Dr./Assoc. Prof. DrSultan Tahmazo lu Uzeltiirk
Yeditepe Universitesi

OZET

Yeni anayasa tarmalar nda yUritmenin yaps ve yasama yurutmeiléri
onemli bir yer tutmaktadr. Camada tercih parlamenter rejimden ve sistemin
rasyonelletiriimesinden yana olacaktr. Turkiye’nin uzun ddlu tecribesi olan
parlamenter rejimi de tirmesini gerektirecek hakl sebepler yoktur. Kaki Tirkiye
gibi ideolojik, etnik, dinsel temel sorunlar n hdmemi, bolinma, iktidarlar ki i-
selletirmeye misait ve uzlanac olmayan bir siyasal sistemde parlamenter nejim
katk lar ¢cok daha blylk olacaktr. Makalede yurég ili kin iki sorundan da s6z
edilmektedir. ki hukumet istikrarnn sdanmasdr. 1982 den itibaren siyasi
geli meler izlenirse hukiumet istikrars zindan s6z etmek pek da bir ifade deildir.
kinci sorun ise iktidar n b&#akanda younlamas dr. Bu younlama hem kabine
icinde, hem parti icinde hem de yasama organ &iwnd tim idari yap da kendisini
gOstermektedir. Bu durum hem anayasan n kendisjnidem siyasi partiler ve sec¢im
kanunundan, hem de partilerin tizik, program veulaygalar ndan kaynaklanan bir
sorundur. Bu sebeple sorunlar n ¢ézimine anayasadakiklikler yan nda, yasal
planda ve uygulamadaki deikliklerin de e lik etmesi gerekmektedir.

Anahtar Kelimeler: 1982 Anayasas, YUritme, Parlamenter Rejim, Hikime
stikrar

ABSTRACT

Structure of the executive and legislative-exeeutdlationships is an important
subject on the new constitution debate. Rationttineof the system and parliamentary
regime is preferred in this study. Turkey does remuire justifications changing
parliamentary regime that has long-standing expsee Besides, the contributions of
the parliamentary regime would be really huge tpdditical system like that of Turkey
which has not yet resolved its fundamental idealalgiethnical, religious issues, which
is divided, which is ready to personalize the gowsnts and which is not
compromising. Two problems sourcing from the exeeyower are mentioned in the
article. The first problem is to ensure the stapitif the government. It is not the right
choice to speak of instability of the governmeggreding political developments since
1982. The second problem is concentration of poaerthe prime minister's
personality. This concentration manifests itsethim the cabinet, the party and all the
administrative structure as well as in the legistat This situation is arising from the
constitution itself, both political parties and elmn law, and parties' rules, programs
and practices. For this reason, the solution oftgemns, in addition to changes in the
constitution, must be accompanied by legislativenges and changes in practice.

Key words: 1982 Constitution of Turkey, Executive, Parlianagptregime,
Stability of government
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L'EXECUTIF

Sultan Tahmazo lu Uzeltiirk
Maitre de Conférences, Université de Yeditepe

RESUME

La structure de I'exécultif et les relations enggobuvoir Iégislatif et le pouvoir
exécutif sont de sujets essentiels dans les débaternant la nouvelle constitution. La
rationalisation du systéeme et le régime parlementaont choisis pour la présente
étude. Il ne s'agit pas des raisons justificatipesr la Turquie a changer son régime
parlementaire ayant déja une longue expérienceuie, les contributions du régime
parlementaire seraient énormes pour un systémegpeli comme celui en Turquie qui
est un pays n'‘ayant pas encore résolu ses problémedamentaux d'ordre
idéologique, ethnique et religieux ; divisé ; awls gouvernements assez susceptibles
d'étre personnalisés et loin de se reconcilier. Daat article, sont énoncés deux
probléemes qui relevent du pouvoir exécutif : lenpier probleme est d'assurer la
stabilité du gouvernement. En suivant les dévelommes politiques depuis 1982, ce ne
serait pas convenable de parler de l'instabilitqgduvernement. Le second probléme
est la concentration du pouvoir a la personnalité€®emier ministre. Cela se manifeste
au sein du cabinet, du parti et de la législatimsi glue dans I'ensemble de la structure
administrative. Cette situation découle a la fadal Constitution elle-méme ; de la loi
portant sur les partis politiques et de celle éiete ; mais aussi des reglements, des
programmes et des pratiques mis en ceuvre par dgs palitiques. De ce fait, la
solution doit étre accompagnée non seulement gaexhendements constitutionnelles,
mais aussi par des changements sur le plan léfeatlaeux dans la pratique.

Mots-clefs: Constitution de 1982, exécutif, régime parlemeatastabilité de
gouvernement
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LA KL K
(SECULARISM)

Dog. Dr./Assoc. Prof. DrSelin Esen
Ankara Universitesi

OZET

Laik devlet, en ksa bicimiyle tim dinsel ve felsefanclara eit mesafede
duran, bunlardan hichirine o©ncelik ya da ayrcaltan mayan devlet olarak
tan mlanabilir. 1982Anayasas pek ¢cok maddesinde laikliklekili diizenlemelere yer
vermi tir. Yarlrlikteki Anayasada yer aldaiklik ilkesiyle ilgili ¢ énemli konunun
ve Diyanet leri Bakanl nn konumudur. Bu makale, yeni anayasada laiklik
ilkesinin nas| dizenlenmesi gerektii s6z konusu U¢ konu cercevesinde ele
almaktad r.

Anahtar Kelimeler: Laiklik, Din, Din ve vicdan 6zgurlill, Vicdani red,
Diyanet leri Ba kanl

ABSTRACT

Secularism may be described simply as a systemoeérgance which is
impartial and neutral with respect to any set dfgieus and philosophical beliefs. The
1982 Constitution includes quite a few provisioakted to secularism. However some
of the articles drawn up in this Constitution arentroversial. | focus this study on
three contentious matters, namely freedom of m@ticind conscience, religious edu-
cation, and the legal status of the Department efigious Affairs, and | suggest
alterations to the text of the constitution.

Key Words: Secularism, religion, freedom of religion and odesce,
conscientious objection, Department of Religiougird
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YEN B R ANAYASA C N SOMUT ONER LER:
“YURTTA LIK'/*VATANDA  LIK”

(CONCRETE PROPOSALS FOR A NEW CONSTITUTION
“CITIZENSHIP”)

Prof. Dr. Naz Cavu o lu
stanbul Universitesi

OZET

Tilrkiye Cumhuriyeti Anayasas n n “vatandla” maddesi, mevzuatta yer alan
“Turk soyu, Tirk soylu olma, Tirk kiltirine bak” gibi ifadelerle de birlikte
okundu unda etnik bir vurgu tar. Bu yaz da onerilen; farkl kultirel kimliklergahip
olan Tirkiye Cumhuriyeti vatandar n n kimlik hakk taleplerini demokratik-calcu
toplum diizenin geré olarak tan yan yeni bir Anayasada, “vatand&” maddesinin,
hukuki stati olarak vatandh n kazanlmas ve kayb ile ilgili temel ilkelerin
belirlenmesiyle snrl tutulmas, “Turkiye Cumhyetti/ Devleti yurtta” ifadesinin
kullan Imas dr.

Anahtar Kelimeler: Tirklik, Vatandd k, Kultirel Kimlik

ABSTRACT

Article 66 of the Constitution of the Republic ofirkey on “Turkish
citizenship”, taken together with statements likeutkish descent” or “allegiance to
Turkish culture” found in legislation, carries arthmic emphasis. Here in fact lies a
question which is mostly related to the rights &megdoms of citizens of the Republic
of Turkey who have distinctive cultural —ethnicligieus, linguistic— characteristics
and to their demand for their own “identity rightslh a New Constitution entitling the
related Article as “Citizenship” and prescribingsitcontent only with specifying the
fundamental principles of the acquisition and lo¢<itizenship as a legal status may
contribute to the solution of substantive sidehef question.

Key words:Turkishness, citizenship, cultural identity
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MERKEZ CEVRE L K LER
(CENTER-PERIPHERY RELATIONS (DECENTRALIZATION))

Prof. Dr. Turan Y Id r m
Marmara Universitesi

OZET

Merkezi idarenin gorevlerinin say larak, d@ir hizmetlerinin yerel yonetimlere
ve merkezi yonetimin ta te kilat na devredilmesi, hizmetlerin etkin ve verimli
yuratilmesine yol acacaktr. Ayrca, merkezi yéméti merkez tékilat n olu turan
Bakanlar Kurulunun i yukini azaltarak genel siyaseti belirlemesineakgtetmesine
Uretmesine imkéan verecektir.Bu sebeple 1921 Anayaga benzer kurallar iceren
Kamu Yonetimi Temel Kanunu Tasar s n n anayasamalar nda deerlendiriimesi
gerekti i gord indeyim.

Anahtar Kelimeler: Yerel ydnetim-Yerinden yonetim, 1921 Anayasas

ABSTRACT

It is important to define duties of the central adistration and to authorize
local administrations and provincial organizatioff the central administration for the
fulfillment of remaining duties, in order to asswtfective and efficient functioning of
services. This will further reduce the workloadtioé Council of Ministers, i.e. central
organization of the central administration, andaall the Council to concentrate on
and monitor general politics.

For these reasons, | argue that the Constitutioi@?1 and the Basic Law on
Public Administration should be taken into consat@m during the revision of the
current Constitution.

Key words:Local administration — decentralization, Constitutiof 1921
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ANAYASAY!I YEN LEME USULU"
(PROCEDURE FOR RENEWING THE CONSTITUTION)

Dog. Dr./Assoc. Prof. DrEric Sales
MCF, HDR

Montpellier | ve Galatasaray Universiteleri

OZET

Mevcut Onerilere bakt m zda, genel olarak anayasay yenilemek icin il y
gorulmektedir. imdiki meclisin kurucu meclise dontesini dngéren ilk yol, anayasa
hukukun temel ilkeleri a¢ s ndan tartabilir. GUnimuzin cumhuriyetcgi kurumlar n n
surdurilmesine ek olarak,lévi yeni anayasa metni yazmak olan kurucu bir megcl
olu turulmas n talep eden ikinci yol ise, uygulamaitica¢c s ndan incelenebilir.

Anahtar Kelimeler: Anayasay yenileme usullli, Asli kurucu iktidar, liTa
kurucu iktidar, Dei tirilemez maddeler

ABSTRACT

Among the existing proposals in Turkey, it is pgassio identify two avenues to
make the total change of the Constitution in norntiales. The first is highly
questionable on the ground of general principlesafstitutional law as it lies in the
transformation the Parliament in constituent powdhe second, interesting and
original, deserves to be assessed with regard tdatittes of implementation to the
extent that it offers, next to the existing maiatee of republican institutions, the
creation of a National Constituent Assembly whicl toad would be draft the new
constitution.

Keywords : constitutional procedure, original constituent paw derived
constituent power, inviolable principles.
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LA PROCEDURE DE RENOUVELLEMENT DE LA
CONSTITUTION

Eric Sales
Maitre de conférences de droit public, habilitéiager les recherches,

Facultés de droit des Universités Galatasaray ehigellier I,
Membre du Cercop

RESUME

Parmi les propositions existantes en Turquie, il pssible d’identifier deux
pistes a suivre pour procéder au changement taaladConstitution en période
normale. La premiére est fortement discutable sueirain des principes généraux du
droit constitutionnel puisqu’elle réside dans Ensformation du Parlement en pouvoir
constituant. La seconde, intéressante et origimaégite d'étre appréciée au regard de
ses modalités de mise en ceuvre dans la mesuréequr@bose, a c6té du maintien des
institutions républicaines existantes, la créatthme Assemblée nationale constituante
dont la charge serait de rédiger le nouveau textstitutionnel.

Mots-clefs : procédure constitutionnelle, pouvoir constituarngioaire, pouvoir
constituant dérivé, principes intangibles.
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DEMOKRAT KLE ME SUREC NDE
ANAYASANIN HAZIRLANMASI

(DRAFTING THE CONSTITUTION IN THE PROCESS OF
DEMOCRATIC TRANSITION)

Prof. Dr. Elena-Simina Tanasescu
Biikre Universitesi

OZET

Anayasa hazrlamak, gecrd kopu ve ex novo bir bdang ¢ anlamna
gelebilecei gibi, anayasan n yenilenmesinin nihai hedefinemak icin yap lan surekli
de i imlerin bir parcas da olabilir. Ayr ca demokratkine teriminin de, mevcut bir
demokrasinin giclendirilmesini ya da otoriter l@jfimden demokratik bir rejime geci
anlatmas bak m ndan ikili bir anlam olabilmektedBu yaz , Romanya’n n anayasal
demokrasiye gedndeki temel aamalar ksaca sunacak ve buginkli anayasa
de i ikli isurecinin hzl bir anlat m yla son bulacaktr.

Anahtar Kelimeler: Geg¢i sureci, Demokratiklane, Devrim, Tranzitoloji,
Anayasa, Kurucu Meclis, Referandum, AnayasaiDidi i

ABSTRACT

The elaboration of a Constitution may be a breathhe past and a new start,
or it may be placed within a continuously movingnfiework thus accommodating the
final objective of a constitutional renewal. Dematisation may also be a vague
concept to the extent where it may refer to thefoecement of an already existing
democracy or to the passage between an authoritaggime and a democratic one.
This paper modestly intends to present the maigestaof the Romanian transition
towards a constitutional democracy and to end uih &i brief sketch of the currently
pending revision of the Constitution.

Keywords : Transition, democratisation, revolution, transitgig Constitution,
constituent power, referendum, constitutional revis
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L’ELABORATION DE LA CONSTITUTION DANS LE
PROCESSUS DE LA DEMOCRATISATION

Professeur Elena-Simina Tanasescu
Université de Bucarest

RESUME

L’élaboration d’'une Constitution peut avoir la dfgration d'une rupture avec
le passé et un départ ex novo, ou bien elle peplaser dans un cadre continuellement
aménagé afin d’accommoder I'objectif final du rewellement constitutionnel. Le
terme démocratisation aussi peut s'avérer équivogiams la mesure ou il peut
renvoyer soit a un renforcement d’'une démocratja é&istante, soit a un véritable
passage d'un régime autoritaire a un régime dériquea Cette contribution se
propose de faire une bréve présentation des palespgtapes de la transition roumaine
vers la démocratie constitutionnelle, et de finar pun rapide survol de [l'actuel
processus de révision de la Constitution.

Mot-clefs: Transition, démocratisation, révolution, transitpéy Constitution,
assemblée constituante, référendum, révision timsinelle
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MISIR'DA DEMOKRAT KLE ME SUREC NDE
YEN ANAYASANIN HAZIRLANMASI, YEN  DONEM N
SORUNLARI VE MUCADELE ALANLARI

(DRAFTING THE NEW CONSTITUTION IN THE PROCESS
OF DEMOCRATIZATION IN EGYPT: ISSUES AND CHALLENGES
IN THE NEW ERA)

Dr. Taimour Mostafa-Kamel
dari Yarg Yuksek Kurulu Bean

OZET

Anayasa aray ndaki M sr, geci doneminin siyasal ve anayasal sorunlar yla
yUKkIU bir sirecte bulunuyor. Bu sireg, iki a¢ dde al nyor: biri, izlenen yol ve
yontem; dieri ise, yeni duzenin dayana olu turacak kurumlar ve temel derler.
Usul bak m ndan, gecidéneminin egemen giicl olan silahl kuvvetler, yardyasa
yerine, Devrim éncesi Anayasa'da déklik yapmak suretiyle, yeni anayasaya giden
yolu agcmay tercih etti. Bu amagla, yasama secimietakvime balad. Yeni
anayasay ise, secimle belirlenecek cift mecletigma organ icerisinden secilecek bir
Anayasa Komisyonu haz rlayacak. Yeni anayasal mistercihine gelince; insan
haklarn guvencelemek amacyla erkler ayrih sa layacak bir parlamenter
cumhuriyet vurgusu 6ne ¢ kmakta ise de, bu konumdiden bir dngériide bulunmak
kolay deildir.

Anahtar kavramlar: Anayasal Bildirge, Anayasa deiklikleri referandumu,
Askeri rejim, SiyasT partiler, Demokrasi, Kurucualige

ABSTRACT

After presenting the history of the Egyptian Cdostin, we addressed the
Constitutional Declaration of 2011. The choice loé tmilitary council was to hold a
referandum on constitutional amendments insteathibéting the process for a new
constitution.

_Constituent assembly could not be convoked uriimeral elections based on
the bicameral parliamentary system can be heldthien meanwhile and in order to
democratize the political life in Egypt, the Supee@ouncil of the Armed Forces
ratified a law that allows the formation of new pichl parties, a move seen as a key
step towards transition to civilian democratic rule

~ The law specifies that the parties cannot be formeda religious or ethnic
basis, so as to preserve Egglplt_’s_natlonal unity aedhent cohesion between the
majo?ty_ Muslims and the ristians who represeminast 10 per cent of the
population.

Parties cannot also be formed on the basis of raokur, origin, geography or
language, just as parties with any form of militahapes or units are also prohibited.

Key words: Constitutional Declaration, Referandum on congthal
amendments, military regime, political parties, demacy, Constituent Assembly
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L'ELABORATION DE LA NOUVELLE CONSTITUTION DANS LE
PROCESSUS DE LA DEMOCRATISATION EN EGYPTE ENJEUX
ET DEFIS DE LA NOUVELLE PERIODE

Dr. Taimour Mostafa-Kamel
Président du Parquet Administratif

RESUME

Aprés avoir présenté l'historique de la constitatiégyptienne, on a abordé la
Déclaration Constitutionnelle de 2011. Au lieu d@mer le processus d’'un nouvelle
constitution, Le choix des militaires fut pour Iéférendum sur les amendements
constitutionnels.

Une assemblée constitutionnelle ne sera établiex da’ suite des élections
Iégislatives du systéme bicaméral. En attendantélestions Iégislatives, afin de
démocratiser la vie politique en Egypte, Le hautssl des forces armées Egyptiennes
a promulgué une loi autorisant la formation de neawx partis politiques, qui marque
une étape importante de transition vers un régidmakratique civil.

La loi spécifie que les partis ne peuvent étre fgrsur une base religieuse ou
ethnique, afin de préserver I'unité nationale degi/pte et de consolider la cohésion
entre la majorité musulmane et les Chrétiens gprésentent presque 10 pour cent de
la population.

Les partis ne peuvent non plus étre formés suakelie la race, de la couleur,
de l'origine, de la géographie ou du langage. Danegles partis formés sur le modéle
militaire sont également interdits.

Les mots-clefs: la Déclaration constitutionnelle, le  référendumnhes
amendements constitutionnels, le régime militdée,partis politiques, la démocratie,
I’Assemblée constituante.
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COK KATMANLI YONET M S STEM TASARLAMAK K

YAKIN DONEM ORTAK YONET M DENEMES *
(DESIGNING SYSTEMS OF MULTI-LEVEL GOVERNMENT — TWO
RECENT EXPERIMENTS WITH COOPERATIVE GOVERNMENT)
Prof. Dr. Christina Murray B
Birle ik Devletler Bar Enstitisi, Jennings Randolph K demli Uyesi,
Washington DC Anayasa Hukuku wsan Haklar Hukuku Profesora,
Cape Town Universitesi, Guney Afrika

OZET

Gunumuzde pek ¢cok anayasa yap m surecinde yetki Henusu giindeme
gelmektedir ve skl kla tartmal bir konudur. Yetki devrinin (veya federaliznvieya
adem-i merkeziyetcilin) alabilece i pek ¢ok bicim yan nda, belirli toplumsal ve siyas
artlara uygun bir sistem tasarlama ihtiyac n gaziime alan bu yaz , Gliney Afrika ve
Kenya'n n bitinlek ve ortaklaa modelinin, anayasal tasar mla ilgilenenlerin
dikkatini hak ettiini ileri sirmektedir. Bu yaz da Guney Afrika veniga'n n kendi
yetki devri modellerini hangi siyasi ortamda kabettikleri, ayrca yonetim
katmanlarnn says, yetkileri, yonetim birimleraras ndaki ilikiler ve mali
dizenlemeler bak mndan iki Ulkenin ortaya koyduklkzrcihleri incelemektedir.
Bitinleik modelin, biylmenin bolgeler bak m ndaritsz oldu u geli mekte olan
Ulkelerde belirgin faydalar oldw ileri sdrulirken, ayn zamanda bitirle yetki
devri modellerinin, karmak ve buyik oranda y6netim birimleri aras ndakikllere
ba ml oldu unun da alt ¢izilmektedir.

Anahtar Kelimeler: Federalizm, yetki devri, kimlik, otonomi, biyiime

ABSTRACT

The issue of devolution arises in most constitutiaking processes now and is
usually controversial. Emphasizing the many difféferms devolution (or federalism
or decentralization) may take and the need to desigsystem that suits particular
social and political conditions, this paper argudmt the integrated or cooperative
model of South Africa and Kenya warrants the attentof those concerned with
constitutional design. The paper describes thetipali contexts in which South Africa
and Kenya adopted their respective models of déwvoluas well as the choices each
country made in relation to the number of levels goivernment, their powers,
intergovernmental relations and fiscal arrangementssuggests that the integrated
model has distinct advantages for a developing trgun which development across
regions is very uneven but notes also that integtamodels of devolution are complex
and heavily dependent on intergovernmental relaion

Key words:Federalism; devolution; identity; autonomy; de\mieent
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ASYA ANAYASACILI  I: HALKCI POL T KALARDAN
UZA A, KAR 1CO UNLUKCU KURUMLARADO RU

(ASIAN CONSTITUTIONALISM: AWAY FROM POPULAR POLSEIC
TOWARD COUNTER-MAJORITARIAN INSTITUTIONS)

Prof. Dr. Raul C. Pangalangan
Filipinler Universitesi

OZET

Do u Asya’'n n bircok Ulkesinde, halkg demokrasideakiean ve yénetimin
secilmi bolimlerinden 6zellikle ayr duran gdzlemci kuramal do ru ilerleyen bir
kurumsal sapma yanm tr. En a r ¢érneklerden biri olan Filipinlerde mahkemeler,
kurucu gicl, yani anayasan n kendisini dérme gticini s n rlamtr.

Bir diktatorliik déneminin ard ndan demokratik anag&r benimsemi ve
hemen sonras nda bu anayasalar anayasa mahkeryleléra ms z anayasa gdzleme
kurumlar yoluyla populist bask lardan kurtarnolan Filipinler, Tayland, Giiney Kore
ve Endonezya, farkl bir model sunmaktad rlar.

Bu yaz da, bu kurumsal sapman n, hem yamhémokratik politikalar nedeniyle
hem de askeri yonetime donkorkusuyla ortaya ¢ kt goru U ileri strdlmektedir.
Mahkemelerle gozlemci kurumlar, bir orta yol suntaakrlar. Bunlar, meruiyetlerini,
tarihsel kopu sonras ndaki kurucu dénemde demokratik yollarlg kg ancak daha
sonra siyasi seckinler icin gorurtén ibaret kalan anayasalardan al rlar. Bununla
beraber bu llkeler, anayasal normlar n giclendikmigin, secilmemi yarg clara,
g6zlemci kurumlara ve gunlik yonetimin riskli sg@sden korundw varsay lan
teknokrasilere yonelmnierdir.

Bu Asyal Ulkeler bak m ndan anayasac | k, demakidesalini kusurlu secimler
ve parlamentolar gercekliyle uzlatrmak ve temkinli demokratik c¢onlu un
olmad yerde denetlemelévini yerine getirecek mahkemelere ve gdzlemcirkiara
glvenmek icin gerekli retorik ¢cerceveyi sunar.

Anahtar Kelimeler: Halk¢ politikalar, Halk demokrasisi, Karco unlukcu
kurumlar, Kurumsal sapma, Gozlemci kurumlar, Filpr, Tayland, Yarg sallan
yonetim, Yarg sallana, Yarg salufa, Ferdinand Marcos, Shiniwatra Thaksin

ABSTRACT

In many countries in East Asia, there has emergedhatitutional turn, away
from popular democracy and toward watchdog agendelgherately insulated from
the elected branches of government. In the mostragt example in the Philippines,
the courts have constrained the constituent poveetess, that is to say, the power to
revise the constitution itself.

A pattern has emerged in the Philippines, Thailg®oth Korea and Indonesia
which, after a period of dictatorship, have adoptianocratic constitutions and yet no
sooner insulated these constitutions from popyligissures through constitutional
courts and independent constitutional agencies.

It is here proposed that this institutional turnbisught about by both a flawed
democratic politics and a fear of a return to nailiy rule. Courts and watchdog
agencies offer a middle ground. They derive thegiitimacy from constitutions that
were democratically written during the constitutiv@ments of historical rupture, but
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henceforth are reduced to a facade for elite peditiHowever, for the enforcement of
constitutional norms, these countries have turnedutelected judges, watchdog
agencies and technocracies supposedly insulatemh fitte compromised politics of
day-to-day governance.

For these Asian countries, constitutionalism pregidhe rhetorical framework
to reconcile the ideal of democracy with the realdf imperfect elections and
parliaments, and to rely on courts and watchdogremiges to carry out the checking
function in default of vigilant democratic majoes.

Key Words: Popular politics, popular democracy, Counter-méjartan
institutions, Institutional turn, Watchdog agencie$he Philippines, Thailand,
Judicialized governance, Judicialization, judicipte-emption, Ferdinand Marcos,
Shiniwatra Thaksin
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ANAYASANIN YEN LENMES VEYA ANAHTAR
KEL MELER N BEL RS ZL
(THE RENEWAL OF THE CONSTITUTION OR ON THE VAGUENGE
KEY WORDS)
Dr. Dr.h,c. Eivind Smith
Oslo Universitesi Profesoéri (Norve\?)
Anayasa Hukuku Uluslararas DerneBa kan Yard mc s

OZET
Marmara Universitesi Yuvarlak Masa toplant s nda azellikle Prof. brahim
Kabo lu sayesinde ortaya konan ve ka&kll n zorunlu temeline dair,

kar la trmal anayasa hukuku dencileri a¢ s ndan kusursuz olan bu ¢ata Uzerine
tespitlerde bulunan Profesor Smith, daha sonra asaytart malarda kullan lan bir
dizi anahtar kelimenin muakl  Gzerinde duruyor. Norveg dahil olmak tzere, farkl
anayasal kilturlerden orneklere bairan Profesér Smith, sekilarizm (laiklik), dine
dayal yo6netim ve 6zgurlik aras ndakiKiye; bicimsel dei iklikle (anayasan n esas na
énel|k§/d| er dei im yollar aras ndaki ilikiye ve "anayasa-ustilik” ve “bask ya direnme
akk ” da dahil anayasa dé imini s n rlama fikrine ilikin farkl kavramlat rma yollar
aras ndaki ili kiye yonelik konular tart yor. Profesor, anayasa hukuku uzmanlar yla,
¥/arg clar da dahil olmak uzere bu alanda ¢ahlar n, sadece hukukgu olmad klar n
akat her eyden 6nce insan olarak, insan olma nitielin gerektirdi i sorumlulu a
sahip olduklar n hat rlatarak bitiriyor.

Anahtar Kelimeler: Din, Dine dayal yonetim/Dinsellik, Devlet kilises
Sekilarizm, Laiklik, Devletin tarafs zI, Din ve inan¢ 6zgurllii, Norveg, Anayasa
de i ikli i, De i iklik usuld, Nitelikli co unluk, Anayasal de im, Bicimsel dei iklik
yap Imaks z n anayasa deimi, De i iklik veya yeni anayasa, Deikli in snrlar,
Anayasa-ustl normlar, Bask ya direnme hakk

ABSTRACT

Embarking with some remarks about the excellennéaork for students of
comparative constitutional law on the imperativesisaof remprocnP/ provided by the
Marmara University round table, and in particulay iProfessor [brahim Kabdu,
Professor Smith insists on the vagueness of a nuofilk@y words used in the constitu-
tional debate. Drawing on examples from differeanstitutional cultures, includin
Norway, he namely discusses aspects of the resdtiprbetween secularism (laicite),
confessionalism and the freedom, between formalndment and other ways of
changing (the substance of) the constitution, aretwben different ways of
conceptualizing the idea of limits to constitutibnahange, including “supra-
constitutionality” and the “nght to resist opprass”. He concludes by reminding that con-
stitutional law scholars and practitioners, incladi judges, are not only jurists, but first
and foremost human beings with the inherent respititysthat this quality entails.

) Keg words:Religion, Confessional state/ConfessionalismgeStatrch, Secularism,
Laicité, State neutrality, Freedom of religion aruklief, Norway, Constitutional
amendment, Amendment procedure, ualified majori@onstitutional change,
Constitutional change without formal amendment, Aangent or new constitution, Limits
to amendments, Supra-constitutional norms, The t@lesist oppression
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